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BEFORE THE INDIAN CLAIMS COMMISSION 

THE BOIS FORTE BAND, PETER SMITH, ) 
CALVIN KADUB, WILLIAM JOHNSON, ) 
and LAWRENCE A. CONNOR, 1 

1 
P l a i n t i f f s ,  1 

a 

v. ) Docket No. 18-D 
1 

THE UNITED STATES OF AMERICA, 
1 

Defendant. ) 

Decided: January 28, 1977 

Appearances: 

Rodney J. Edwards, Attorney f o r  P l a i n t i f f s .  
Mawin J. Sonosky was on the b r i e f .  

James E. Clubb, with whom w a s  Assia t a n t  
Attorneys General Wallace H. Johnson, 
Attorneys f o r  Defendant. 

OPINION OF THE COMMISSION 

Blue, Commissioner, del ivered t h e  opinion of t he  Commission. 

The Commission has previously determined t h a t  the  Bois Forte Band of 

Chippewa Indians was the owner by recognized t i t l e  of t h e  land (Royce Area 

482) which it ceded t o  the  United S ta t e s  by t h e  Treaty of Apri l  7,  1866 

(14 S ta t .  765), 2 1  Ind. C1. Comm. 254 (1969). Thereafter ,  t h e  Commission 

determined that t h e  f a i r  market value of Royce Area 482 was $1,100,000, and 
1/ - 

t ha t  t he  promised t r e a t y  considerat ion therefor ,  $338,200, was s o  grossly 

1/ The promised considerat ion was ac tua l ly  $318,200.00. The e r r o r  i n  - 
the Commission's previous f inding  a rose  from the i nco r rec t  l i s t i n g  of t h e  
Ar t ic le  4 considerat ion as $50,000 ins tead  of $30,000.00. An amendment 
to  the 1866 Treaty, agreed t o  by t h e  Bois Forte  Band on Apri l  28, 1866, 
reduced the  A r t i c l e  4 considerat ion from $SO ,000.00 t o  $30,000.00. 
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inadequate a s  t o  render the  considerat ion unconscionable wi th in  t h e  mean- 

i ng  of Clause 3, Section 2 ,  of t he  Indian Claims Cammission Act. 34 Ind. 

C1. Comm. 157 (1974). This claim is now before t h e  Commission f o r  

determination of t h e  amount of considerat ion a c t u a l l y  paid t o  p l a i n t i f f s  

and f o r  determination of t h e  allowable gra tu i tous  o f f s e t s ,  both of which 

w i l l  be deducted from the  in ter locutory  award of $1,100,000.00. 

A s  considerat ion f o r  the  cession of Royce Area 482 t h e  1866 Treaty 

provided t h a t  the  United S ta t e s  would pay the  following: 

A r t i c l e  3 (2d) 

1 blacksmith shop - not t o  exceed $ 500 
1 schoolhouse - not  t o  exceed 500 
8 houses f o r  ch ie f s  - not  t o  exceed 3,200 
Agency house and storehouse - not  t o  exceed . 2,000 

Ar t i c l e  3 (3d) 

To pay o r  expend $14,100.00 per year  f o r  20 years o r  
a t o t a l  of $282,000.00. The annual payments were t o  be: 

One blacksmith and a s s i s t a n t  and f o r  t oo l s ,  i ron ,  
and s t e e l ,  and o t h e r  blacksmith a r t i c l e s  $1,500 

One school teacher  and the necessary books and 
s t a t ione ry  800 

Ins t ruc t ion  i n  farming and t h e  purchase of seeds,  
t o o l s ,  e t c .  800 

Cash payments per  c a p i t a  3, 500 

Provisions, amun i t ion ,  and tobacco 1,000 

Goods and o ther  a r t i c l e s  6,500 

Ar t i c l e  4 

To pay $30,000.00 t o  t h e  ch ie f s ,  head-men, and warr iors  
to a s s i s t  i n  e s t ab l i sh ing  the Bois For te  Indians on their new 
reserva t ion  and t o  purchase use fu l  articles and presents  f o r  
t h e  Indians. 
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P l a i n t i f f s  have contended t h a t  t h e  provisions of Ar t i c l e  4 were not  

considerat ion f o r  t h e  land cess ion  but  r a t h e r  a "sweetener" t o  in su re  

speedy removal of t h e  Indians t o  t h e  new reserva t ion  and t o  s a t i s f y  those 

ch ie f s  who signed t h e  t r ea ty .  'Ihe $30,000.00 payments t o  be made under 

A r t i c l e  4 cons t i t u t ed  p a r t  of t h e  inducement f o r  t h e  cession by t h e  

Indians and, a s  such, a r e  p a r t  of the  considerat ion f o r  t h a t  cession. 

P l a i n t i f f s  have a l s o  a s se r t ed  t h a t  t h e  considerat ion r e c i t e d  i n  

t h e  t r e a t y  was not  payment f o r  t h e  land cession alone but  a l s o  f o r  t h e  

surrender  of t h e  Bois Forte Band's claim t o  pre-1866 t r e a t y  payments. 

In Ar t i c l e  7 of t h e  1866 Treaty i t  was agreed t h a t  a l l  former t r e a t i e s  

between the  p a r t i e s  would be abrogated and the  Indians rel inquished any 

claims f o r  a r r e a r s  of payments claimed t o  be due o r  t he rea f t e r  t o  f a l l  

due under t h e  former t r e a t i e s .  A r t i c l e  7 f u r t h e r  provided t h a t  the  

twel f th  a r t i c l e  of t h e  Treaty of September 30, 1854, 10 Sta t .  1109, 

(providing f o r  blacksmithing and farming bene f i t s )  would continue i n  

e f f e c t  but  t h e  bene f i t s  would be t r ans fe r r ed  t o  the  Chippewas of Lake 

Superior. 

It is  p l a i n t i f f s '  content ion t h a t  t h e  Bois Forte  Bandhad never 

received the  payments due i t  under four p r i o r  t r e a t i e s  and t h a t  t h e  t o t a l  

amount of such arrearage was $297,584.00. The four  t r e a t i e s  were -- 
Treaty of Ju ly  29, 1837, 7 S ta t .  536; Treaty of October 4, 1842, 7 S ta t .  

591; Treaty of August 2,  1847, 9 S t a t .  904; and the  Treaty of September 

30, 1854, 10 Sta t .  1109. The lat ter t r e a t y ,  p l a i n t i f f s  a s s e r t ,  con- 

firmed t h a t  t h e  Bois Forte  never had received annuity payments under 
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the  p r i o r  t r e a t i e s  of 1837 and 1842 because A r t i c l e  12 of t h e  1854 Treaty 

r ec i t ed  t h a t  "In considerat ion of t he  poverty of t h e  Bois For te  Indians 

who a r e  p a r t i e s  t o  t h i s  t r e a t y ,  they having never received any annuity 

payments. . . .'I Additional evidence of t h e  a r rearage ,  p l a i n t i f f s  

a l l ege ,  is r e f l e c i e d  i n  t h e  1891 and 1892 r epor t s  of t h e  Commissioner 

of Indian Af fa i r s  which contain i d e n t i c a l  r epor t s  of t h e  La-Pointe  Indian 

Agent t h a t  t h e  Indians (presumably a l l  of the seven bands under the  La 

Pointe Agency, of which t h e  Bois Forte  was one) claimed $120,000 due 

under the  1854 Treaty and s t i l l  l a r g e r  sums due under p r i o r  t r e a t i e s .  

The agent recommended t h a t  t h e  claims 'I. . . be  inves t iga ted  a t  t h e  

e a r l i e s t  d a t e  p rac t i cab lqand  i f  i t  is determined t h a t  the  Indians are 

e n t i t l e d  t o  arrearage8 under o ld  t r e a t i e s ,  the  sums due should be paid 

t o  them. If i t  should be found t h a t  the claims a re  imaginary t h e  Indians 

should be so informed. The Indians waste a g rea t  dea l  of t i m e  i n  t h e  

discussion of these old claims!' Report of the  Canrmissioner of Indian 

Affa i rs  t o  the  Secretary of t h e  I n t e r i o r ,  1892, P l a i n t i f f s '  Ex. V ,  p. 

519. There i s  no evidence t h a t  t h i s  claim was ever pursued, inves t iga ted  

o r  its v a l i d i t y  determined. 

We do not  agree with p l a i n t i f f s '  contention. Defendant has introduced 

evidence of t h e  payment of a l l  considerat ion provided f o r  i n  the  four  

previous t r e a t i e s .  There is  a l s o  i n  evidence a reso lu t ion  of t h e  Lake 

Superior Chippewas, dated January 20, 1866, ( l e s s  than th ree  months pr ior  

t o  t h e  execution of t he  1866 Bois Forte Treaty) ,  concerning t h e  lands 

involved i n  t h i s  case. The Lake Superior Chippewas a s se r t ed  t h a t  although 

the  lands were claimed by the Bois Forte  Band a s  i ts  hunting ground, the  
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the  a rea  was a c t u a l l y  owned by the  Chippewa Indians i n  common. The reso- 

lu t ion  r e c i t e d  t h a t  t h e  Bois Forte  had pa r t i c ipa t ed  i n  the  Lake Superior 

~hippewa's  annu i t i e s  f o r  a  number of years.  Therefore, i f  the  United 

S ta t e s  should treat ". . . with t h e  Bois For te  Band exclusively,  w e  [Lake 

Superior Chippewas] beg leave t o  present  our claims before s igning of any 

papers, f o r  t h e  amount they have received of our annu i t i e s  t o  be paid out  

of t h e  proceeds of s a id  s a l e ,  otherwise we dec la re  sa id  s a l e  n u l l  and 

void." Preamble and r e so lu t ions  concerning a  t r e a t y  with Bois [Forte] 

Indians and about t he  r i g h t s  of t h e  Chippewas of Lake Superior t o  p a r t i c i p a t e  

i n  t h e  b e n e f i t s  of s a id  t r e a t y ,  Def. Ex. 3, p. 3. 

Thus it appears t h a t  t he  Bois Forte  Band, i n  r e tu rn  f o r  t h e  r i g h t  t o  

deal  f o r  i t s e l f  i n  ceding Royce Area 482, gave up i ts  claimed r i g h t s  t o  

annui t ies  under p r i o r  t r e a t i e s  and, by way of compensating the  Chippewas 

of Lake Superior f o r  annu i t i e s  received under those p r i o r  t r e a t i e s ,  

assigned t o  t h e  Chippewas of Lake super ior  the  bSAcksmi t h  , s m i  th-shop , 

supplies ,  and ins t ruc t ions  i n  fanning which had belonged exclusively t o  

the Bois For te  Indians pursuant t o  A r t i c l e  12 of t h e  1854 Treaty. There 

is no b a s i s  f o r  excluding any p a r t  of the  promised payments a s  considerat ion 

f o r  t h e  cess ion  of Royce Area 482. To the  ex tent  t h a t  any such payments 

were properly made and a r e  otherwise allowed t o  be o f f s e t  a s  payments on 

the claim, they w i l l  be deducted from t h e  in t e r locu to ry  award i n  t h i s  case. 

Defendant has al leged payments t o t a l l i n g  $349,603.00 made i n  ful-  

f i l l i n g  its obl iga t ions  under t h e  t r ea ty .  However, w e  f ind  t h a t  only 
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$76,191.35 can properly be o f f s e t  a s  payment on t h i s  claim. This includes 

a t o t a l  of $69,861.35 i n  per c a p i t a  cash disbursements, which were made 

under A r t i c l e  3(3d) of t he  t r e a t y  and the  sum of $6,330.00 paid t o  t h e  

ch iefs ,  headmen and warr iors  under Ar t i c l e  4. 

W e  d i sa l low a l l  of t h e  payments claimed under A r t i c l e  3(2d),  by 

which the  United S t a t e s  was obligated t o  cons t ruc t  c e r t a i n  bui ld ings  and 

houses on the  Bois For te  Reservation. The 1871 repor t  of t he  Indiaq 

agent s t a t e d  t h a t  t h e  blacksmith shops, schoolhouse and e i g h t  houses f o r  

ch ie f s  had been erec ted  a t  a l oca t ion  which was seve ra l  m i l e s  e a s t  of 

t h e  eas t e rn  boun??.~ of t h e  reservat ion.  A l l  t w  t d l d i n g s  were deserted -- 
the  schoolhouse because the  teacher  had never b -A Fl-ere, and t h e  blacksmith 

shop had never been used. Since the  bui ldings were not constructed on 

the Bois For te  Reservation, a s  required by A r t i c l e  3(2d) of t h e  1866 

Treaty, and were not used by t h e  Bois Forte  Indians, none of the  claimed 

disbursements under t h a t  a r t i c l e  can be allowed a s  payment of the promised 

considerat ion.  

Ar t i c l e  3(3d) provided f o r  annual payments over a 20-year period 

f o r  c e r t a i n  spec i f ied  purposes. We disa l low a l l  t he  claimed disbursements 

f o r  blacksmithing, teaching, and farming because t h e  evidence ind ica t e s  

t h a t  the  goods and se rv ices  under those ca tegor ies  were not provided, 

t o  the  Indians a t  the  Bois Forte  Reservation. Reports of t h e  Indian agents 

indica te  t h a t  i t  was not  u n t i l  1896 t h a t  any of the s t ipu la t ed  employees 

were a t  the Bois For te  Reservation, That was some 10  years a f t e r  t h e  20- 

year period during which t h e  annuity payments were t o  have been made, 
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W e  a l s o  d i sa l low a l l  disbursements l i s t e d  under t h e  general  ca tegor ies :  

f f p r ~ ~ i ~ i ~ n s ,  ammunition, and tobacco" and "goods and o t h e r  a r t i c l e s " .  A 

recent  amendment t o  t h e  Indian Claims Commission Act provides t h a t  expendi- 

t u r e s  f o r  food, r a t i o n s ,  o r  provis ions  s h a l l  no t  be deemed payments on 

the  claim. Act of October 27, 1974, Publ ic  Law 93-494, 88 S t a t .  1499. 

The two genera l  ca tegor ies  come wi th in  t he  purview of t h a t  a c t ,  and expendi- 
* I  - 

t u r e s  made f o r  those purposes may not  be  deducted a s  payments on t h e  claim. 

Under A r t i c l e  3(3d) t h e  only disbursements which can be  allowed a r e  

the  cash payments t o  t h e  Bois For te  Indians.  The per  c a p i t a  payments were 

t o  have been $3,500.00 per year o r  a t o t a l  of $70,000.00. The defendant 

h a s  i temized payments t o t a l i n g  $69,861.35, and t h i s  amount w i l l  be o f f s e t  

as  a payment on the claim. 

Under A r t i c l e  4 t he  United S t a t e s  spent  $22,969.42 f o r  "presents  and 

usefu l  a r t i c l e s "  f o r  t h e  Bois For te  Indians.  Defendant has no t  introduced 

any evidence t o  e s t a b l i s h  t h a t  t he se  moneys were no t  expended f o r  a r t i c l e s  

involving t h e  precluded category of food, r a t i o n s ,  o r  provis ions.  In  t he  

absence of any proof on t h i s  i s s u e  w e  must d i sa l low t h e  e n t i r e  o f f s e t  

requested of $22,969.42 f o r  p r e sen t s  and usefu l  a r t i c l e s .  We do, however, 

allow as an o f f s e t  t h e  payment of $6,330.00 t o  t he  c h i e f s ,  head-men, and 

warriors.  This sum w i l l b e d e d u c t e d  as a payment on the  claim. 

*/ See genera l ly ,  The P r a i r i e  Band of t h e  Pottawatomie Tribe v. United S t a t e s  
Dockets 15-C, 29-A, and 71, 38 Ind. C1.  Corn. 128,224-227. 
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The defendant has claimed gra tu i tous  o f f s e t s  t o t a l i n g  $37,466.32. 

The o f f s e t s  a r e  l i s t e d  i n  five main ca tegor ies ,  and we consider them i n  

d e t a i l  i n  f indings 39 through 43. W e  do not  allow any of t h e  claimed 

gra tu i tous  o f f s e t s .  

Many of t h e  claimed item were too small  t o  support  an inference  t h a t  

they cons t i t u t ed  a t r i b a l  bene f i t .  Such disbursements could only have 

bene f i t t ed  a f e w  indiv idual  Indians, and those items have been disallowed. 

A l a r g e  p a r t  of t h e  claimed expenditures were made through the  

Consolidated Chippetia Agency and the  La Pointe  Agency. Both of those 

agencies had j u r i s d i c t i o n  over a number of Chippewa bands and reserva t ions .  

The defendant is unable t o  i d e n t i f y  what por t ion  of t h e  goods and se rv ices  

provided by t h e  agencies a c t u a l l y  was f o r  the Bois ~ o r t e  Reservation Indians. 

Defendant has requested o f f s e t s  aga ins t  t h e  Bois Forte  award based on 

the proportion which t h e  number of Bois Forte Indians bore t o  t h e  e n t i r e  

Indian population of t h e  bands and reserva t ions  served by t h e  agencies. 

This procedure of a l l o c a t i n g  expenditures on a population basis has been 

used by t h i s  Commission and the  cour ts  i n  a number of cases where records 

have not  been ava i l ab le  t o  show a c t u a l  expenditures f o r  a p a r t i c u l a r  

t r i b e  o r  band. However, i n  those cases i t  could be presumed t h a t  t h e  

Indians under a p a r t i c u l a r  agency pa r t i c ipa t ed  i n  t h e  d i s t r i b u t i o n  of t he  

goods o r  services involved -- and i n  d i r e c t  proport ion t o  the percentage 

which t h e i r  population bore t o  t h e  t o t a l  number of Indians involved. W e  

have not permitted a r a t a b l e  apportionment where t h e  na ture  of the goods 

o r  s e rv ices  are such t h a t  they could not  be subjected t o  d iv i s ion  among 
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a number of bands. And w e  cannot permit t h e  apportionment i n  cases ,  such 

a s  t h i s ,  when t h e r e  is  evidence t h a t  t h e  p l a i n t i f f  Indians d id  no t  p a r t i c i -  

pa t e  on an equa l  b a s i s  with o t h e r  agency Indians.  I n  t h i s  case r epo r t s  

from defendant 's  own agents  i n d i c a t e  t h a t  t h e  Bois For te  Reservation o f t e n  

was neglected when goods and s e r v i c e s  were dispensed. This was p a r t i c u l a r l y  

t r u e  i n  the e a r l y  years .  In 1874 i t  was repor ted  t h a t  t h e  Bois Forte  

Reservation w a s  s o  i s o l a t e d  and with in  a d i s t r i c t  s o  d i f f i c u l t  of access  

t h a t  i t  seemed impossible t o  do anything more than pay t h e  Bois Forte  

t h e i r  cash annu i t i e s .  To r ece ive  those payments i t  w a s  usua l ly  necessary 

f o r  t h e  Indians t o  t r a v e l  o f f  t h e i r  r e se rva t ion  t o  a loca t ion  more convenient 

t o  t h e  Indian agent.  I n  1882, a year i n  which defendant claims t o  have 

disbursed a r e l a t i v e l y  l a r g e r  amount of provis ions t o  Chippewa Indians,  

the Indian agent reported t h a t  t h e  Bois For te  Reservation was i nacces s ib l e  

for t h e  de l ive ry  of suppl ies .  It theref  o r e  appears l i k e l y  t h a t  in many 

ins tances  t h e  Bois For te  Band f a i l e d  t o  r ece ive  any p a r t  of t h e  g r a t u i t i e s  

disbursed by the La Pointe  and Consolidated Chippewa Agencies. And i t  

is apparent t h a t  what goods and s e r v i c e s  were de l ivered  t o  t he  r e se rva t ion  

represented less than the  Bois Fo r t e ' s  p ropor t iona te  share .  

Defendant has claimed c r e d i t  f o r  some $10,806.37 expended f o r  t h e  

purchase of land f o r  t he  Bois For te  Indians.  However, no evidence was 

presented t o  show t h a t  t i t l e  t o  t h e  lands  ever  ves ted  i n  t h e  Bois For te  

Band. I n  fact,  what evidence is  ava i l ab l e  i nd i ca t e s  t h a t  t i t l e  was taken 

by t h e  United S t a t e s  i n  t r u s t  f o r  t he  Minnesota Chippewa Tribe.  We w i l l  

not al low these  expendi tures  a s  o f f s e t s  aga ins t  t h e  Bois For te  award. 
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The l a rges t  s ing le  category fo r  which o f f s e t  has been claimed is 

I t  expenses, care,  and s a l e  of timber." Defendant claims $14,787.11 f o r  

expenditures made between 1935 and 1951. This sum represents  the  Bois 

Forte proportionate share of some $335,224.04 expended through the Con- 

solidated Chippewa Agency. Of these payments over 90% was f o r  the  pay of 

Federal employees auch a s  fo res te r s ,  a s s i s t a n t  fo res te r s ,  guards, and 

towermen. Such employees were a par t  of the  agency o r  administrat ive 

service,  and t h e i r  pay should not be allowed as a gra tu i tous  o f f s e t  against  

the Bois Forte award. We a l s o  agree with p l a i n t i f f s '  contention t h a t  

there is no indicat ion of the amount spent on timber owned by the  Bois 

Forte Band as distinguished from tha t  owned by individuals  ( e i the r  

white o r  Indian), the Minnesota Chippewa Tribe, o r  the  United States.  

Other payments under t h i s  category w e r e  made f o r  the  purchase of t i r e s  

and tubes f o r  government owned vehicles and f o r  the  purchase of such 

vehicles. Such expenditures were likewise f o r  the  agency o r  administrative 

services.  

Defendant has claimed gratui tous o f f s e t s  f o r  the pay of carpenters 

and blacksmiths. .Such expenditures were a l s o  pa r t  of the agency o r  

administrative service ,  and t h e i r  s a l a r i e s  cannot be o f f s e t  against  the 

award i n  t h i s  case. 

We have considered a l l  of the claimed gratui tous o f f s e t s ,  and i n  

each instance,  f o r  one o r  more of the  enumerated reasons, we have found 

t h a t  the  claimed g ra tu i ty  should not be allowed as a o f f s e t  agains t  the  

the award i n  t h i s  case. Accordingly, the  only o f f s e t  t o  be allowed i n  

t h i s  caae is the  sum of $76,191.35, representing payments on the  claim. 
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mis sum deducted from the interlocutory award of $1,100,000.00 leaves 

a net amount of $1,023,808.65. A f inal  award is  being entered in t h i s  

amount . 

We concur: / 

Margaret Cjr Pierce, Commissioner 


