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BEFORE THE INDIAN CLAIMS COMMISSION 

THE FORT BELKNAP INDIAN CO~NITY, )  
THE BLACKFEET AND GROS VENTRE ) 
TRIBES OF INDIANS, 1 

1 
Plaintiffs ,) 

v. ) Docket Nos. 250-A and 279-C 
1 

THE UNITED STATES OF M R I C A ,  1 
1 

Def eudant. j 

Decided; January 21, 1977 

Appearances: 

John M. S c h i l t z ,  Attorney for P l a i n t i f f  
Assiniboine Tribe of T1.)rt Berthold Indians. 

Jerry C. Seraus, Attorney f o r  P l a i n t i f f  
Blackfeet and Gros Ventre Tr ibes ,  Wilkinson 
Cragun ana Barker,  P a t r i c i a  L. Brown and 
Joseph P. Markoski were on the b r i e f s .  

Marvin I,. Schneck, Bernard M. Sisson, 
James M. Upton, with whom was Assis tan t  
Attorney General Peter R. T a f t ,  Attorneys 
f o r  t h e  Defendant. 

OPINION ON PLATNT'LFFS' PiOTIGN FOR THE 
ADMISSIONS EVIDENTIARY MATERIAL 

Blue, Commissionar, delivered the opinion of the Commission. 

P l a i n t i f f s  are asking us to admit  i n t o  evidence i n  this consol i -  

dated case some 2 1 0  documents which are a l ready  i n  evidence i n  Docket 

No. 279-D, Blackfeet Tribe v. United States,  but which have not  previ- 

ously been admit ted  here.  

Because of their cotuir.ou history, this Commission i n  1969 consoli-  

dated the Blackfeet-Gros Ventre case, Docket No. 279-C, for trial w i t h  

t h e  Fort Belknap case, Docket 250-A. L a t e r ,  i n  1974, Docket No.279-D 
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was severed out  f o r  s epa ra t e  t r i a l  of t h e  claims of t h e  Blackfeet 

Tr ibe  not  a s s e r t e d  j o i n t l y  wi th  any o the r  p l a i n t i f f ,  t h a t  is, the  

Blackfeet  claims r e l a t i n g  t o  t h e  period s t a r t i n g  i n  1888, when t h e  

Blackfeet  were assigned a s epa ra t e  r e se rva t ion  from the  Gros Ventre 

and Assiniboine. 

The consol idated Docket Nos. 250-A and 279-C were t r i e d  between 

September 30 and November 3,  1975. Docket No. 279-D was t r i e d  between 

December 1, 1975, and January 29, 1976. Between t h e  two t r i a l s ,  on 

November 19, 1975, a t t o rneys  f o r  t h e  defendant and the  Blackfeet and 

Gros Ventre Tr ibes  met i n  conference before  Commissioner Blue and 

agreed,  among o the r  th ings ,  t h a t ,  i n so fa r  a s  r e l evan t ,  a l l  evidence 

i n  t h e  record of Dockets 279-C and 250-A might be considered p a r t  of 

the  record i n  Docket 279-D; but  t h e  only evidence i n  t he  279-D record 

which might be  considered p a r t  of t h e  279-C--250-A record would be 

t h a t  r e l a t i n g  t o  t h e  per iod before  1888. By inadvertence t he  memoran- 

dum of t he  conference was placed i n  t h e    om missioner's o f f i c e  f i l e ,  

without being d i s t r i b u t e d  t o  t h e  a t t o rneys  o r  signed by t h e  Commis- 

s ione r ;  but  t h e  agreement is confirmed by t h e  t r a n s c r i p t  f o r  January 

29, 1976. 

On t h a t  same d a t e ,  a t  t h e  end of t h e  second t r ia l ,  defense counsel 

moved t h a t  t h e  e n t i r e  record i n  Docket No. 279-D, i n s o f a r  a s  r e l evan t ,  

be admitted i n t o  evidence i n  t h e  combined Docket Nos. 279-C, 250-A. 

Counsel f o r  t h e  Blackfeet  Tr ibe  opposed t h e  motion, f i r s t  on behalf of 

t h e  absent counsel f o r  t h e  For t  Belknap Indian Community, who had not  
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pa r t i c ipa t ed  i n  t he  279-D t r i a l ,  and then  on his own beha l f ,  s t a t i n g  as 

follows (Tr .  XXII -4 ,  5):  

There is a massive record,  a massive amount of ma te r i a l  
t h a t  has a l ready  been admitted i n  both dockets.  And t o  have 
t o  review a l l  of  t h i s  material p r i o r  t o  t h e  time we do our  
Belknap f ind ings  and b r i e f  would be unduly burdensome. 

The Commissioner denied t h e  motion, s t a t i n g  t h e  genera l  r u l e s  

regarding when evidence i n  one case  may be used i n  another  would apply. 

The 2 7 9 4  and 250-A proposed f ind ings  and b r i e f s  a r e  now on f i l e ,  

and i t  appears p l a i n t i f f s 1  counsel forgot  t h e i r  success fu l  ob j ec t i on  t o  

t he  defendant 's  motion. They have c i t e d  evidence of record only i n  

Blackfeet ,  Docket 279-D, i n  numerous p laces  throughout t h e i r  f ind ings .  

The present  motion, amended November 18, 1976, is an at tempt  t o  l e g a l i z e  

what they have a l ready  done. W e  a r e  not  eager  t o  reopen the  record of 

t h i s  exhaust ively t r i e d  case  i f  we  can keep i t  closed without i n j u s t i c e .  

C f .  our recent  dec i s ion  on t h e  defendant 's  motion t o  f i l e  documentation, - 
39 Ind.  C1 .  Comm. 108, 118. 

W e  have, never the less ,  c a r e f u l l y  examined t h e  279-D e x h i b i t s  

p l a i n t i f f s  wish us t o  admit here.  Most of them r e l a t e  t o  t h e  1855-1888 

period. These a r e  a l r eady  i n  evidence by s t i p u l a t i o n .  P l a i n t i f f s  

s t a t e  they a r e  enumerated i n  t h e  motion i n  order  t o  compile i n  one 

place those documents p l a i n t i f f s  a r e  r e ly ing  upon i n  t h e i r  c a se  i n  ch i e f .  

As t o  them the  motion is c l e a r l y  supererogatory. 

The remaining e x h i b i t s ,  numbering 15,  where r e l evan t  a t  a l l ,  

appear t o  concern what Kenneth Culp Davis c a l l s  " l e g i s l a t i v e  f a c t s "  

i n  con t r a s t  t o  "ad judica t ive  f ac t s . "  That is,  they  bear on t h e  s tandard 
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of c a r e  t h e  defendant ought t o  have exerc i sed  as t r u s t e e ,  r a t h e r  than 

showing any a c t s  o r  omissions a l l eged  t o  have v i o l a t e d  t h a t  s tandard.  

To e s t a b l i s h  t h e  s tandards  a g a i n s t  which t h e  p a r t i e s '  conduct is measured, 

cou r t s  are not  confined t o  evidence of record.  See 2 K. Davis, Adminis- 

t r a t i v e  Law T r e a t i s e  § 15.03 (1958). The proposed exhibits a r e  l a r g e l y  

cumulative w i th  o t h e r  evidence a l ready  i n  t h e  record.  Some of them are 

c i t e d  f o r  p ropos i t ions  of law i n s t e a d  of f a c t ;  and o t h e r s  prove mat te rs  

which a r e  s e l f  ev ident ,  f o r  example, No. R-76, which warns t h a t  i n  

s e t t i n g  f i r e s  g rea t  ca re  must be taken t o  avoid u se l e s s  burning. 

P l a i n t i f f s '  e x h i b i t s  MF 3718 and MF 3777, correspondence r e l a t i n g  t o  

the Blackfeet  Reservation, a r e  c l e a r l y  i r r e l e v a n t .  

We do not  s e e  how admi t t ing  t h e  profer red  e x h i b i t s  could change t h e  

r e s u l t  i n  t h i s  case  t o  any s u b s t a n t i a l  ex t en t .  We do not  s ee  how keeping 

them ou t  w i l l  work any r e a l  i n j u s t i c e  t o  anyone. Most o f  them a r e  

published documents of t h e  s o r t  c o u r t s  j u d i c i a l l y  no t i ce .  I f ,  i n  t he  

unl ikely event t h a t  we should h e r e a f t e r  discover  one of t he se  is  e s s e n t i a l  

to  an informed and f a i r  dec is ion ,  w e  can consul t  i t  without having i t  

in evidence. Af t e r  a l l ,  i t  w i l l  remain a v a i l a b l e  i n  t he  adjacent  f i l i n g  

case of Docket 279-D. 

On the  o t h e r  hand, w e  do fo re see  t h a t  admi t t ing  t h e  profer red  

exh ib i t s  may provoke a motion from t h e  defendant,  which w e  can hard ly  

deny, for t h e  admission of  coun te rva i l i ng  evidence and f o r  add i t i ona l  

b r i e f ing  t i m e .  
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With less than two years remaining to  adjudicate the present massive 

case and the post-1888 Blackfeet case, we belfeve that post-trial motions 

to  admit additional e v i  dence should only be granted i n  extreme circumstances. 

We find none here, and deny the motion. 

J n , , ' ~ .  Vance, Coomissioner 4tt 
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Yarborough, Conmissioner, d i s sen t ing  

I would g ran t  t he  motion. The Commission has properly r e s i s t e d  

admit t ing l a r g e  masses of documents of unce r t a in  relevance. Here, 

however, t h e  p a r t y  seeking admission has  ex t r ac t ed  r e l evan t  exce rp t s  

from a f a r  l a r g e r  mass, c i t e d  them i n  i ts  b r i e f ,  and p re sen t s  them t o  

t h e  Commission f o r  our s tudy.  I endorse t h e  procedure and would 

recommend i t  t o  t he  opposing p a r t y  i f  more evidence is needed, so  long 

a s  no a c t u a l  de lay  i n  b r i e f i n g  is  thereby indulged. 

A s  f o r  t he  suggest ion of t he  major i ty  t h a t  t h i s  broad a range of 

documents can be brought under j u d i c i a l  n o t i c e  and consul ted,  i f  

necessary,  without being i n  evidence, I become a s  apprehensive as the 

p a r t i e s  should be. 

ough, ~ommi&sioner 

I j o i n  i n  t he  foregoing d i s s e n t :  

r ce ,  Commissioner 


