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BEFaRE THE INDIAN CLAIMS C O ~ I S S I O N  
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Abe W. Weissbrodt, Attorney for Plaint i f f ,  
Weisabrodt & Weissbrodt apd Howard L. 
Sr$bnick were on the briefs. 

OPINION OF THE COMMISSION 

M]~km&ll, Chr$rman, de l ivered  the opinion of the Coumiseion. 

This cwa is now before the C o ~ s s i o n  on plaint i f fs '  motion of August 

5,  1976, for l e g v e  t o  f i l s  an amended petition setting forth certain claipls 

4deing frm the conq~ruction and operation of the Grand Caulbe Dam. Plbia- 

tQ be d e s i g a a w d  Docket 181-D, to avoid the possibil ity of delaying the 
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Defendant opposes both of p l a i n t i f f s '  requests.  Defendant argues that 

the amended claim is barred by the s t a t u t e  of l imi ta t ions ,  and t h a t  leave 

t o  f i l e  must therefore be denied. 

In addit ion,  defendant argues t h a t  i f  p l a i n t i f f s '  claim is allowed, 

p l a i n t i f f s '  request t h a t  the  amended claim be severed i n t o  a separa te  docket 

should be denied. Defendant bases t h i s  argument on the  a l legat ion t h a t  

the  Grand Coulee claim is inextr icably intertwined with the f i she r ies  claim 

i n  Docket 181-C. 

The Indian Claims Commission Act, 60 S ta t .  1049, 1052, 25 U.S.C. 570k 

provides t h a t  the ju r i sd ic t ion  of the  Commission should be l imited t o  those 

c l a i m  f i l e d  within 5 years a f t e r  the  date  of the approval of the a c t ,  

August 13, 1946. Rule 1 3 ( d  (25 C.F.R. §503.13(c)) of the  Commission's General 

Rules of Procedure provides t h a t  whenever the claim set fo r th  i n  the  amended 

pleading arose out of the conduct, t ransactions,  or  occurrence set f o r t h  

o r  attempted t o  be set fo r th  i n  the  o r ig ina l  pleading, the amendment r e l a t e s  

back t o  the  da te  of the  o r ig ina l  pleading. The Court of Claims has in te r -  

preted Rule 13(c) aa "' based on the  idea  t h a t  a party who is no t i f i ed  of 

l i t i g a t i o n  concerning a given transaction or occurrence is e n t i t l e d  t o  no 

more protect ion from s t a t u t e s  of l imi ta t ions  than one who is informed of 

the  precise  l e g a l  descr ip t ion of the r igh t s  being enforced.'" Snoqualmie 

Trfbe v. United Sta tes ,  178 C t .  C1.  570, 587, 372 P.2d 951, 960 (1967), - 
a f f ' g  i n  pa r t ,  rev'g i n  pa r t ,  Docket 93, 15 Ind. C1. Corn. 267 (1965). 

(quoting 3 Moore, Federal Pract ice,  1115.15[2], p. 1018 (1964 ed.)). The court 

concluded t h a t  "the inquiry i n  a determination of whether a claim should 
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relete back w i l l  focus w the not ice  given by the general f a c t  s i t u a t i o n  i n  

the o r i g i n a l  pleading. " g. 

The o r ig inq l  p e t i t i o n  i n  t h i s  case was t i ~ e l y  f i l e d  on July 31, 1951, 

4s D o e s t  161. In 1956, Dockets 181-A, 181-8 and 1 8 1 4  were established gn 

the b w i e  of paragraphs taken verbatim from the o r ig ina l  pe t i t ion .  Plain- 

t i f f $  c i t e  c e r t a i n  paragraphs, taken from the  o r ig ina l  pe t i t ion  and included 

in the  181-C pe t i t ion ,  t h a t  they contend were s u f f i c i e n t  t o  encompass the  

G r a d  Coulee claim. The relevant  language is as follows: 

53. The Respondent was grossly negligent i n  the  
performance of its dutses of a guardian o r  t rus tee  i n  
possession i n  t h a t  i t  did  not take the s t eps  which i t  
could have taken and was under a duty t o  take t o  eafe- 
guard the  r i g h t s  of the Claimant Tribes t o  damages f o r  
~ h g  uplawful t respasses on t h e i r  lands, and t o  compensa- 
C ~ O P  o r  g ther  benef i t s  from the  use of t h e i r  lands and 
other  property. 

Parf V I I  

Claims f o r  Relief. 

54. The pe t i t ioners ,  herein, real leging each end 
a l l  of the  f a c t s  and circumstances set f o r t h  above: so 
f a r  aa relevant  i n  support of each claim, a s s e r t  each of 
the following claim4 f o r  r e l i e f  separately and a l t e t -  
netitrely. 

Respondent, i n  violat\ion of law and i n  breach of 
its f iduciary  obligat ions as guardian and t rus tee  i n  
poseesaion, f a i l e d  t o  protec t  the  Claimant Tribes, o r  
each of t h e m ,  from t respass  on i ts  lands and the 
t eWw asd dest ruct ion of i ts  propert ies;  converted 
Lhe propert ies of the  Claimant Tribes, o r  each of 

EQ & s p ~ @ e a t ' s  awn use; f a i l e d  to  safeguard t h e  
right8 o f  the Claimant Tribes, o r  each of them, t o  
&u~@&es or cather compensation f o r  the  eaid unlawful 
treepaeses on its laads and the taking and des t ruct ion 
of its proper t ies ;  and encouraged, aided, and abetted 
sad t rwpaases .  Said violations of l a w  and breacherr 
~f fiduciary obl igat ions  by Respondent included, but 
not by way of l imi ta t ion ,  the  following: 
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(a) It f a i l e d  t o  p r o t e c t  t he  Claimant Tr ibes ,  c r  
each of them, from t r e spas se s  on t h e i r  l ands  and From 
t h e  tak ing  of t h e i r  p r o p e r t i e s  and t h e  u s e  of t h e i r  
l ands*  * * 

Clear ly ,  t he  quoted language is extremely broad. There is  no mention 

of  t he  Grand Coulee Dam o r  of any of t he  s t a t u t e s  cited i n  t h e  amended 

p e t i t i o n .  However, t he  o r i g i n a l  p e t i t i o n  does a l l e g e  tak ing  of p l a i n t i f f s '  

p rope r t i e s  and use of p l a i n t i f f s '  lands.  In Yankton Sioux T r i b e  v .  United 

S t a t e s ,  175 C t .  C 1 .  564 (1966), a f f ' g  i n  p a r t ,  r ev1% i n  p a r t ,  Docket 332-A, 

10 Ind. C1 .  Comm. 137 (1962), t h e  cour t  he ld  t h a t  t he  Commission e r r e d  when 

i t  refused t o  a l low an amendment t o  inc lude  a  s p e c i f i c  l and  cla im wi th in  an 

"exceedingly broad and comprehensive" land claim. Id. a t  568. Tine cour t  

s t a t e d  as fol lows:  

* * * Under the circumstances of the t i m e  i n t e r v ' i i  
between Indian occupancy of t h e  land ( i n t o  which s e t t l e -  
ment was r ap id  a f t e r  t h e  mid-1800's) and t he  da t e  f o r  
f i l i n g  t h e  petitions, t he  u n c e r t a i n t i e s  of Indian t i t l e  
t o  any of t h i s  l and  and the  time pressures  f o r  f i l i n g  t h e  
claims before  t h e  Commission, we cannot say t h a t  a p p e l l a n t ' s  
c la im is s o  broad o r  i n d e f i n i t e  t h a t  i t  f a i l s  t o  a l l e g e  
any cause of a c t i o n ,  s i n c e  t h e  a r e a  i n  controversy was 
i n  f a c t  included i n  t he  land claimed. There a r e  i n d i c a t i o n s  
t h a t  a t  t he  t i m e  t he  c la im was f i l e d  i t  was a s  s p e c i f i c  
a s  pos s ib l e .  Second, w e  no t e  t h a t  defendant had no 
d i f f i c u l t y  a t  a l l  answering o r  defending the claim on 
account of i t s  broadness,  f o r  i t  knew what t h e  controversy 
was concerned wi th  and defended w e l l .  Third,  w e  t ake  
cognizance of t h e  l i b e r a l i t y  i n  pleading before j u d i c i a l  
t r i b u n a l s  i n  t h e s e  modern times, a s  f u l l y  d i scussed  by 
Commissioner S c o t t ,  and need bu t  mention t h a t  t h e  C o d s -  
sion is bound both by the r u l e s  i t  has adopted and t h e  
s p i r i t  of t he  Indian C l a i m s  Commission Act t o  t h i s  
l i b e r a l i t y  i n  procedure. [Id. a t  5691. 

A more r ecen t  Court of Claims dec i s ion  he ld  t h a t  i n  l i t i g a t i o n  brought 

by Indian Tribes  t o  redress an a l l eged  wrong by t h e  Governmenq which has  



long supervised the i r  affeirs,a s p e c i a l  r e l a t ionsh ip  e x i s t s .  "Though we do 

n ~ t  l e e n  over backwards i n  such a case, we are sowwhat upre l e n i e n t  i n  

procedur& platters than we might be i n  o the r  c lasses  of cases i n  which thg 

re la t ionships  of thg  p a r t i e s  are not  so spec ia l .  " Confederated Sa l i sh  and 

Kootenai Tribes -*. , v. United S t a t e s ,  189 C t ,  C1. 319, 324 (1969). The Court of Claim 

has long he ld  t h a t  t h e  remedial na tu re  of the  Indian Claims Commission Act r equ i re s  

a l i b e r a l  cons t ruc t ion  i n  determining whether a claim is timely o r  not .  United 

Sta tes  v. Lower Sioux Indian Comnunity, 207 C t .  C1. 492, 502, 519 F.2d 1378, 

1383 (1975), aff 'g 33 Ind. C1. Coam. 389 (1974); Snoqualmie Tribe, supra* - 
Finally, w e  note  t h a t  t h e  a l leged  wrongs arose out of t h e  cons t ruc t ion  

and operat ion of the dam by defendant o r  with defendant 's au thor iza t ion .  

The defendant cae be charged with no t i ce  of t h e  p o s s i b i l i t y  t h a t  t h i s  clagm 

wag included wi th in  the  broad claim through i t s  author i ty  as administrator  

of Indian Aff4ira and i ts  courqe of a c t i v i t i e s  i n  connection with the  

construct ipn and opera t ion  of t h e  Grand Coulee Dam. See San Pasqual Band of 

Mission Indians v. United S ta t e s ,  30 Ind. C l .  C Q ~ .  4 5 1 ,  455 (1973); compare 

Snoqualmie Tribe, supra. 118 C t .  C1.  a t  588. 372 F.2d a t  961. 

We conclude t h a t  t h e  o r i g i n a l  p e t i t i o n  f i l e d  herein was broad enough 

to support a claim for damages a r i s i n g  from the  construct ion and opera t ion  

of the  Grand Coulee Dam. Therefore ~ l a i n t i f f s '  amended claim r e l a t e s  back, 

Wd i e  not barred by t h e  s t a t u t e  of l imi t a t ions .  

Defmd~t &so argues that p l a i n t i f f s  a r e  estopped from present ing  the 

Grand Cpulgi~ D m  claim, for two reasons. The f i r s t  is  t h a t  when p l a i n t i f  f g  

QWed for a u b s t i t u t i ~ p  of t h e  Docket 181-C amended p e t i t i o n  f o r  t h e  Docket 



39 Ind. C1. Corn. 159 

181 o r i g i n a l  p e t i t i o n ,  they s t a t e d  t h a t  no claims were contained i n  t he  

amended p e t i t i o n  which had not  been presented i n  t he  o r i g i n a l .  Defendant 

po in t s  out  t h a t  t h e  o r i g i n a l  p e t i t i o n  contained numerous s t a t u t o r y  c i t a t i o n s  

but  none pe r t a in ing  t o  t h e  Grand Coulee i s sue .  ~ e f e n d a n t ' s  second es toppe l  

argwnept a r i s e s  from p l a i n t i f f s '  f a i l u r e  t p  r a i s e  t he  Grand Coulee claim i n  

i ts  oppos i t ion  t o  defendant 's  motion f o r  summary judgment f i l e d  i n  1972. 

W e  f i nd  t h a t  n e i t h e r  omission e s tops  p l a i n t i f f s  from r a i s i n g  t h e  Grand 

Coulee claim a t  t h i s  t i m e ,  Defendant has  n e i t h e r  shown nor a l leged  t h a t  

i t  r e l i e d  t o  i ts detr iment  on p l a i n t i f f s '  omission. Detrimental r e l i a n c e  

is the b a s i s  of an es toppe l .  See P a c i f i c  Far East Lines,  Inc.  v. United 

S t a t e s ,  184 C t .  C 1 ,  169, 194 (1968), Sound Shipbuilding, Inc. v. United 

S t a t e s ,  158 C t .  C1. 1, 8 (1962). - 
Accordingly, we w i l l  g r an t  p l a i n t i f f s '  motion t o  f i l e  i t s  arkended claim. 

P l a i n t i f f s  also move t h a t  t h e  amended p e t i t i o n  be f i l e d  i n  a s epa ra t e  

docket. P l a i n t i f f s  s t a t e  t h a t  t he  amended p e t i t i o n  involves  a number of 

novel and complex p r i n c i p l e s  of l a w  which have never been considered by t h e  

Commission, Because of t h i s  p l a i n t i f f s  f e e l  t h a t  the  t r i a l  of t h e  e x i s t i n g  

i s s u e s  i n  Docket 181-C, now s e t  f o r  December 13,  1976, would be delayed 

i f  t h e  amended claims were included i n  t h a t  docket. Defendant opposes t h i s  

motion on t h e  wounds t h a t  t h e  Grand Coulee Dam claims a r e  i nex t r i cab ly  

in te r twined  with t h e  f i s h i n g  r i g h t s  i s s u e  of Docket 181-C. Defendant states 

t h a t  severence of t he  Grand Coulee claim would merely cause t h e  p a r t i e s  t o  

t r y  t he  same i s s u e s  twice and prevent t he  Commission from reviewing t h e  case 

i n  i ts  f u l l  perspec t ive .  
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We have examined the amended petition and the fishing rights claim as 

~resent ly  defined. We see  very l i t t l e  overlap, i f  any, between these claims. 

We agree with pla int i f f s  that the presence of the Grand Coulee Dam c l a i m  

i n  Docket 181-C would only slow the progress of that docket. We w i l l  there- 

fore grant p la int i f f s '  motion, and a new docket, number 181-D, w i l l  be 

established containing p la int i f f s '  amended petition. 

We concur: 


