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BEFORE THE INDIAN CLAIMS COMMISSION 

THE YANKTON SIOUX TRIBE, 1 
1 

P l a i n t i f f ,  1 
1 

V? ) 
1 

THE UNITED STATES OF AMERICA, ) 
1 

Defendant. 1 

Docket No. 332-D 

Decided: November 1 2 ,  1976 

Appearances : 

Jerry C. Straus, Attorney f o r  P l a i n t i f f ,  
Wilkineon, Cragun 6 Barker, and Patricia L. 
Brown were on the b r ie f s .  

Marvin E. Schneck, with whom was Assistant 
Attorney General Wallace H, Johnson, 
Attorney@ for  Defendant. 

OPINION OF THE COMMISSION 

Vance, Commissioner, dal ivered the  opinion of the Commission. 

(kr November 21, $975, the Commission issued an order f o r  p l a i n t i f f  t o  

show cause why its claim i n  t h i s  docket fo r  a post-1951 accounting should 

not be dismissed. 37 Ind. C1. Coxn. 64, 9 4 .  

Ihe peculiar  circumstances of this case were t h a t  the  p a r t i e s  ar r ived 

a t  a camproprise set t lement of p l a i n t i f f ' s  accounting claim i n  t h i s  docket 

through June 30, 1951, but  reserved the i ssue  of any claim p la in t i f f  

b d .  CZ. Cogup. 367 (1972) .  In our 1975 decision we determined t h a t  a 

m o t h  of p l a i n t i f f  for a general accounting f o r  the post-1951 period would 

be denird, and s ta ted ,  
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* * * In order  t o  secure a supplemental accounting f o r  t he  post- 
1951 period, p l a i n t i f f  is f i r s t  required to  show s p e c i f i c  wrongdoing 
which occurred before Auguat 13, 1946. Having shown such s p e c i f i c  
wrongdoing, p l a i n t i f f  must then show t h a t  such s p e c i f i c  wrongdoing can 
be reasonably expected t o  have continued ( i n  t h i s  p a r t i c u l a r  case,without  
i n t e r rup t ion ,  u n t i l  a f t e r  June 30, 1951). I f  these can be s h m ,  
the  supplemental accounting of re levant  p a r t i c u l a r  accounts w i l l  
then kc ordered. 

A t  t h e  hearing upon t h e  compromise set t lement  under Docket 332-B, 
counsel f o r  p l a i n t i f f  described h i s  f a m i l i a r i t y  with t h e  s t a t u s  of 
p l a i n t i f f ' s  accounts through June 30, 1951, i n  the  following terms: 

M r .  Iadarola:  . . . I do want t o  say t h a t  M r .  
Schneck and I spent  about a month behind closed doors 
t ry ing  t o  come t o  a set t lement .  . . . w e  d id  hammer i t  ou t ,  and i t  was i n  t h e  
i n t e r e s t s  i n  [ s i c ]  our p a r t  and the  Government's p a r t  
t o  settle the  case. . . . 

W e  took each account,  each i t e m ,  item by 
i t e m ,  d o l l a r  by d o l l a r ,  and we went through . - .  them, 
and w e  hammered away, why t h i s  one should be 
t r e a t e d  a s  mismanaged, and why t h i s  one was no t ,  
s o  t h i s  was r e a l l y  a very tiresome task, and i t  
took a long time t o  put these  figures together.  

There were po in t s  w e  disagreed on, and on 
these  we t r i e d  t o  work out  a compromise, and the re  
were poin ts  t h a t  M r .  Schneck convinced m e  we were 
wrong, and the re  were poin ts  we convinced him we 
were r i g h t ,  and he  accepted i t ,  s o  I think we 
worked o u t  a very, very good set t lement  f o r  both 
s i d e s  i n  t h i s  case. [ T r .  a t  47-48; emphasis added,] 

With such extensive knowledge of each and every account 
through June 30, 1951, p l a i n t i f f  should be readi ly  ab le  t o  show 
s p e c i f i c  wrongdoing which began before August 13,  1946, and d id ,  
i n  f a c t ,  continue without i n t e r rup t ion  u n t i l  June 30, 1951. 
If p l a i n t i f f  is able  t o  show such wrongdoing over t h a t  period, 
i t  should not  be too d i f f i c u l t  f o r  the  p l a i n t i f f  t o  convince 
the Conmission t h a t  these  wrongs can reasonably be expected t o  
have continued a f t e r  June 30, 1951. [37 Ind. C1.  Comm. 75-76.] 

P l a i n t i f f  f i l e d  its response t o  our show cause order  on February 5, 

1976, defendant f i l e d  its reply  on July 6, 1976, and p l a i n t i f f  filed a 

reply  on October 1, 1976. ' 
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P l a i n t i f f ' s  response a l leges  t h a t  

* * * the  defendant has followed the consistent  policy 
of using t r i b a l  funds, i n  derogation of i ts fiduciary 
respons ib i l i t i e s ,  f o r  its own administrat ive and non- 
t r i b a l  purposes. * * * Such expenditures did not occur 
i n  every year from every t r i b a l  fund. However, t h e  
policy was conqistent and unabating fo r  the  e n t i r e  
period f o r  which the  defendant has accounted. * * * 
In support of t h i s  a l legat ion,  p l a i n t i f f  r e fe r s  f i r s t  t o  the 

accounting report  i n  t h i s  docket ( ce r t i f i ed  by the General Services 

Administration under date  of August 5, 1965), wherein expenditure of 
11 

nearly one-quarter mil l ion do l l a r s  of 1858 t r e a t y  monies f o r  pay of 

agency employees are recorded. However, p l a i n t i f f  concedes t h a t  these 

payments were completed by f i s c a l  year 1909, 

P l a i n t i f f  r e f e r s  then t o  expenditure of funds under the Agreement 
2 /  - 

of 1892, However, p l a i n t i f f  c i t e s  no incidents  of such expenditures 

a f t e r  f i s c a l  year 1930. 

Finally,  p l a i n t i f f  al lege8 t h a t  disbursements from p l a i n t i f f ' s  Indian 

Moneys, Proceeds of Labor (IMPL) funds f o r  categories such as "pay of clerks" 

and "Miscellaneous 4 e n c y  Expenses" began i n  f i s c a l  year 1903 and continued 

through 1951. Defendant's reply points  out,  however, t h a t  as t o  these 

two categories,  the l a s t  expenditure8 occurred i n  f i s c a l  years 1906 and 

1922, respectively.  

Therefore, while p l a i n t i f f ' s  a l legat ions  are of wrongdoings which 

were a r  may hme been contfnuoue f o r  a period, there is nothing i n  the  

contrary, review of the  accounting report  indica tes  t h a t  the  speci f ied  

wrongdoings ceased w e l l  before 1966. 
-- - - -- 

I 'keqty of ~ p r i l  19, 1858, 11 S t a t *  743. 

AtWeement of December 31, 1892, 28 Stat .  314. 
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We conclude therefore t h a t  p l a i n t i f f ' s  response has not been adequate 

as  to  the foregoing categories of expenditure t o  secure a post-1951 

accounting. 

P l a i n t i f f ' s  response next requests a post-1951 accounting f o r  
31 - 

disbursements under t h e  1868 Treaty and 1876 Agreement. P l a i n t i f f  s t a t e s :  

The Yankton Tribe was not a signatory t o  the Treaty of 
April 29, 1868 o r  the Agreement of September 26, 1876. 
Therefore, the  p l a i n t i f f  would consider any expenditures made 
under these t r e a t i e s  on behalf of the p l a i n t i f f  t o  be 
g r a t u i t i e s  and would not and have not demanded an 
accounting f o r  the  proceeds. However, the  defendant has 
taken the  posi t ion  i n  Docket No. 332-C, involving Yankton 
o f f s e t s ,  t h a t  expenditures made under these t r e a t i e s  were 
i n  f a c t  consideration f o r . t h e  cession of the  i n t e r e s t s  i n  
the lands involved . . . . P l a i n t i f f  believes tha t  t h i s  
pos i t ion  is t o t a l l y  untenable. However, i n  the  event t h a t  
the Commission r u l e s  i n  favor of the  defendant on the  i ssue ,  
thus considering payments under these t r e a t i e s  as consideration, 
the  p l a i n t i f f  would be e n t i t l e d  t o  an accounting f o r  the  
proceed8 i n  the post-1951 period. [Footnotes omitted] 

Inasmuch a s  defendant is r a i s i n g  the i ssue  i n  Docket 332-C, t h a t  

docket is the  proper place f o r  p l a i n t i f f  t o  r a i s e  any objections t o  the  

treatment of disbursements pursuant t o  the 1868 Treaty o r  1876 Agreement. 

Moreover, a s  our 1975 opinion herein,  supra, indica tes ,  we  a r e  l imited 

i n  t h i s  s t age  of t h i s  proceeding t o  consideration of continuing wrongdoings 

covered by defendant's 1965 GSA accounting report.  As p l a i n t i f f  

notes,  s ince  the  Yankton Sioux were pa r t i e s  to  nei ther  agreement, the  

accounting repor t  covers nei ther  agreement. 

We therefore conclude t h a t  p l a i n t i f f ' s  request f o r  a post-1951 account- 

ing  f o r  disbursements under the  1868 Treaty and 1876 Agreement should be 

denied . 
31 Treaty of April 29, 1868, 15 Sta t .  635; and the  so-called Agreement of - 
September 26, 1876, Act of February 28, 1877, 19 Sta t .  254. 



P l a i n t i f f  next  a l l e g e s  t h a t  defendant had a po l icy  commencing i n  1930 

and cont inuing i n t o  t h e  1960's of improperly f a i l i n g  t o  pay i n t e r e s t  on 

t r i b a l  funds, and t h a t  t h i s  c o n s t i t u t e d  a cont inuing wrong. 

P l a i n t i f f ' s  f i r s t  example of  t h i s  po l icy  concerns so-called Ind iv idua l  

Indian Money (IIM) accounts.  However, p l a i n t i f f ' s  response s t a t e s  t h a t  

the accounting r epo r t  f a i l s  t o  account f o r  I I M  funds. P l a i n t i f f  made no 
4/ - 

exception t o  t h e  accounting r epo r t  concerning I I M  funds. Thus, we have 

been presented with no evidence t h a t  defendant maintained any such funds 

f o r  p l a i n t i f f .  Since t h e r e  is no evidence of pre-1946 wrongdoing, we 

conclude t h a t  p l a i n t i f f ' s  reques t  f o r  cont inuing daaages a s  t o  I I M  accounts 
51 - 

should be denied. 

P l a i n t i f f ' s  second example of t h i s  po l icy  concerns defendant 's  a l l eged  

pol icy a f t e r  1930 of no t  i nves t i ng  i n t e r e s t  on IMPL accounts. According t o  

defendant 's  account ing r epo r t ,  p l a i n t i f f ' s  " In t e r e s t  on Proceeds of Labor" 

account received i ts  f i r s t  depos i t  i n  1931 ( i n  t h e  amount of $45.04), and 

d i d  not  show a balance i n  excess  of $500 u n t i l  1939, The bzlance remained 

in excess of  $500 on ly  u n t i l  1941, when i t  dropped below t h a t  f i gu re .  The 

balance d i d  no t  rise above $500 aga in  i n  t he  period through August 13, 1946, 

our j u r i s d i c t i o n a l  cut-of f da te .  (See defendant 's  1965 GSA r z p o r t ,  vo l  . 
111, pp. 512-13, and p. 333.) 

51 P l a i n t i f f ' s  except ion 7(e)  d e a l s  wi th  f a i l u r e  t o  pay i n t e r e s t  cn c e r t a i n  
accounts, and c i t e s  s e v e r a l  examples, but  does mt mention IIM funds,  

1 P l a i n t i f f ' s  r ep ly  r e f e r s  t o  a motion of p l a i n t i f f  f o r  a c a l l  f o r  
documents r e l a t i n g  t o  I I M  accounts ,  among o t h e r  t h i c g s ,  f i l e d  S e p t d e r  1 5 ,  
1976, and impl ies  t h a t  t he se  documents may be ge rmne  t o  our  i n s t a n t  
decision. That motion r eques t s  of defendant documents concerning t h e  
Post-1946 period. Such documents are n c t  germane t o  a dec i s ion  of whether 
there  has been a pre-1946 wrongdoing. 
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BY t h e  Act o f  June 13, 1930, 46 S t a t .  584, t h e  Treasury was requ i red  

t o  pay i n t e r e s t  on t r i b a l  t r u s t  funds  c a r r i e d  i n  p r i n c i p a l  accounts  when 

t h e  ba lances  the reof  were i n  excess  of  $500. We t h i n k  t h a t  if t h e r e  were 

a n  o b l i g a t i o n  t o  pay i n t e r e s t  on funds c o n s i s t i n g  of i n t e r e s t  on IMPL 

accounts ,  such a n  o b l i g a t i o n  would s i m i l a r l y  be a p p l i c a b l e  on ly  t o  ba lances  

i n  excess  of $500. 

Therefore ,  even if we accep t  p l a i n t i f f ' s  c o n t e n t i o n s  as t o  the law, 

whi le  t h e r e  may have been wrongdoing with r e s p e c t  t o  defendant's f a i l u r e  

t o  i n v e s t  p l a i n t i f f ' s  i n t e r e s t  on proceeds of l a b o r  account funds  a t  some 

p o i n t  b e f o r e  1946, t h e r e  is  no th ing  i n  t h e  record t o  show a course  of 

con t inu ing  wrongdoing as of  August 13,  1946. 

We t h e r e f o r e  conclude t h a t  p l a i n t i f f ' s  r e q u e s t  f o r  a  post-1951 

account ing  concerning i n t e r e s t  on t r i b a l  funds  should be denied.  

P l a i n t i f f ' s  f i n a l  r e q u e s t  for a  post-1951 account ing concerns  

p l a i n t i f f ' s  p r o p e r t y  o t h e r  than  money. P l a i n t i f f  r e f e r s  t o  in format ion  

i n  t h e  account ing r e p o r t  which shows t h a t  defendant  expended, over  t h e  

course  of s e v e r a l  years s t a r t i n g  i n  1937, more than $90,000 t o  purchase  

t r i b a l  t r u s t  land.  P l a i n t i f f  a l l e g e s  t h a t  "defendant followed a c o n s i s t e n t  

p o l i c y  from t h e  d a t e  o f  purchase of a l lowing i t s e l f  and o t h e r s  t o  u s e  t h e  

land wi thout  f a i r  compensation," and t h a t  defendant "did not  t a k e  reason- 

a b l e  and prudent s t e p s  t o  make this c o s t l y  c a p i t a l  a c q u i s i t i o n  product ive ."  

Defendant 's  r e p l y  a r g u e s  t h a t  p l a i n t i f f  f a i l s  t o  document o r  make 

s p e c i f i c  t h e s e  a l l e g a t i o n s ,  and t h a t  p l a i n t i f f  has f a i l e d  t o  show govern- 

ment wrongdoing, con t inu ing  o r  o therwise .  



The only arpment  p l a i n t i f f  o f fe r s  to support its claim l a  the refer-  

ence iq the accounting repor t  t o  "proceeds of the Tribe's MPL eccount 

(the account f o  which proceed4 of the  Reservatim would be placed)." 

Plqaqgiff points out t h a t  t o t a l  proceeds in t h a t  account, from a l l  sources, 

during the  period 1937 through 1946 amounted t o  only $345.94. P la in t i f f  

maintains t h a t  t h i s  qhows t h a t  defendant allowed f ree  use of p l a i n t i f f ' s  

land. 

On the bas i s  of t h e  record, we agree with defendant's contention 

that  p l a i n t i f f  h a  f a i l g d  t o  show government wrongdoing. There is no 

evidence t h a t  anybody u ~ e d  p l a i n t i f f  ' s land. Furthermore, there  i r  nothing 

n ~ g  evm a l l eea t ion ,  t o  indicate  t h a t  the  laads vtrfch 
6) 
ry 

were intended to  be used as income property for  the  t r i b e .  

See Blackfeet and Groe Ventre Tribes v. United Sta tes ,  Dockets 2 7 9 4  and 
a .  * 

250-A, 32 Tad. C1.  Corn. 65, 77 (1973). 

We therefore conclude t h a t  there  is no evidence of pre-1946 wrong- 

doing by d e f e n d a t  i n  the  management of p l a i n t i f f ' s  property o ther  than 

mney t h a t  would j u s t i f y  a post-1951 supplemental accounting. 

CONCLUSION 

P$qlntlff hos f a i l e d  t o  o f f e r  the  proof that we s ta ted  was required 

in order go ahow caw0 why t h e  claim hereunder f o r  a poet-1951 a c c o ~ t i n a  

P l a i n t i f f ' s  reply re fe re  again t o  the aforementioned (footnote 5) 
call for documents, chi@ t i m e  concerning post-1946 records with reference 
t o  the  laad8 i n  question. Such documents a r e  not germane t o  a decieion 
of whether the re  ha4 been a pre-1946 wrongdoing. 
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t r - ~ u l d  not be dismissed.  We w i l l  therefore order plaintiffto claim for a 

pmt-1951 accounting to  be dismissed.  

We concur: 


