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BEFORE THE I N D I A N  CLALMS COMMISSION 

THE S'KLALLAM TRIBE OF INDIANS, ) 
) 

P l a i n t i f f ,  ) 

v. 
1 
1 Docket No. 134 
1 

THE UNITED STATES OF AMERICA, ) 
1 

Defendant. ) 

Decided : November 5, 1976 

Appearances : 

Frederick L. Noland, Attorney f o r  
P l a i n t i f f  ; MacDonald, Hoage and 
Bayless were on the Brief .  

Richard L. Beal, with whom was 
Walter Kiechel, Jr., Acting Ass is tan t  
Attorney General and Pe te r  R. T a f t ,  
Attorneys f q r  Defendant. 

OPINION OF THE COMMISSION ON PLAINTIFF'S MOTION FOR REHEARING, 
FOR AMENDMENT OF FINDINGS AND FOR EXTENSION OF TIME 

Kuykendall, Chairman, de l ivered  the  opinion of t he  Cotmnission. 

On November 24, 1975, t h e  p l a i n t i f f  f i l e d  a motion f o r  rehear ing 

and f o r  amendment of f i nd ings  and f o r  extension of time d i rec ted  a t  t he  

Corm~ission's a d d i t i o n a l  f i nd ings ,  opinion, and in t e r locu to ry  order  of 

October 1, 1970. The p l a i n t i f f ' s  a t t o rney ,  i n  an a f f i d a v i t  f i l e d  with 

the motion, states t h a t  t h e  p l a i n t i f f  does no t  propose t o  c a l l  any 

witnesses nor  does it in tend  t o  submit an  add i t i ona l  b r i e f  beyond t h e  

points set out  i n  support  of t he  motion. This motion is f i l e d  more 
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than f ive  years a f t e r  the  ent ry  of the  order t o  which it is directed and 

p l a i n t i f f  has requested an extension of time beyond the  t h i r t y  day period 

s e t  out i n  Rule 33 of the  General Rules of Procedure of t h i s  Commission 

f o r  the f i l i n g  of such a motion. 

Plaint  i f f  ' s mot ion requests tha t  the opinion, addit ional  findings 

of f ac t ,  and interlocutory order i n  t h i s  case, dated October 1, 1970 

(23 Ind. C1. C a m .  510), be mended t o  find tha t  the  United S ta tes  paid 

consideration of $15,000,00 ra the r  than $39,180.00 as  previously found. 

The p l a i n t i f f  fu r the r  requests t h a t  the  interlocutory award previously 

entered herein be increased from $400,820.00 t o  $425,000.00. 

In support of the  motion p l a i n t i f f  urges t h a t  documents f i l e d  by 

the  defendant and admitted in to  evidence i n  the o f f se t  phase of t h i s  case 

are  "newly discovered evidence" and of such signif icance as  t o  material ly 

a f fec t  our October 1, 1970, determination of the extent  t o  which the 

S'Klallams shared i n  the  consideration paid under the 1855 t rea ty ;  t h a t  

t h i s  "newly discovered evidence" compels the  conclusion tha t  very few 

or  l e s s  than one half  of the  t r i b e  part icipated i n  the d i s t r ibu t ions  

under the  t r ea ty ;  and t h a t  "the amount of Fif teen Thousand Dollars 

($15,000) ra ther  than the  Thirty Nine Thousand One Hundred Eighty Dollars 

($39,180.000) previously found, would be an appropriate 'payment on the  

claini' ' ' 0  
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On December 4, 1975, t h e  defendant f i l e d  a response i n  opposi t ion t o  

the motion of t h e  p l a i n t i f f  and pointed ou t  among o the r  things t he  unt imel iness  

of t h e  motion, t h a t  t h e  matter of cons idera t ion  was expressly conceded by 

p l a i n t i f f  i n  an earlier pleading,  t h a t  p l a i n t i f f ' s  a l l e g a t i o n s  a r e  not  

f a c t u a l ,  and t h a t  t he  documentary ma te r i a l  c i t e d  by t h e  p l a i n t i f f  does no t  

c o n s t i t u t e  "new evidence'! 

Sec t ion  33 of t h e  Commission's "General Rules of Procedure" permits 

e i t h e r  pa r ty  t o  chal lenge the  ~onaniss ion 's  conclusion on i t s  f indings of 

f a c t  by f i l i n g  a motion t o  rehear  w i th in  t h i r t y  days a f t e r  s a id  f indings 

have been entered.  Only t h r e e  grounds a r e  ava i l ab l e  t o  the movant i n  a  

motion f o r  rehear ing;  e r r o r  of f a c t ,  e r r o r  of law, and newly discovered 

evidence. In  t h i s  i n s t ance  t he  p l a i n t i f f  has  opted f o r  "newly discovered 

evidence. " 

Apart from i ts  obvious l a t e n e s s ,  t he  Commission f a i l s  t o  s e e  how 

documentary evidence of r eco rd ,o r ig ina l ly  gathered and introduced by the  

de fendanhqua l i f i e s  a s  "newly discovered evidence" under Section 33 of our 

ru les ,  simply because p l a i n t i f f ' s  counsel had no p r i o r  knowledge of t he  

mater ia l .  What t h e  r u l e  contemplates is t h e  prof fe r  of proposed ev iden t i a ry  

material t h a t  has been newly discovered by the  moving par ty  wi th in  t h e  

meaning of t h e  term a s  s e t  f o r t h  i n  t h e  ru l e .  

What is f a t a l  t o  t he  p l a i n t i f f ' s  pos i t i on ,  however, is  t h a t  excerp ts  from 

P r a c t i c a l l y  a l l  t he se  same annual r e p o r t s  were placed i n  evidence by the  
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defendant during t h e  e a r l y  years  of t h i s  l i t i g a t i o n ,  and were considered by 

t h e  Commission i n  i ts  1958 t i t l e  decision.  5 h d .  C1. Comm. 680, 684. In 

f a ~ t ~ e x c e r p t s  from the  1873 and 1879 annual r epor t s , spec i f i ca l ly  c i t e d  by 

the  p l a i n t i f f  i n  the  i n s t a n t  motion,were o r i g i n a l l y  admitted i n t o  evidence 

a s  "Def . Ex. 224" and "Def . Ex. 71". The mater ia l  quoted by t h e  p l a i n t i f f  

from these cwo repor t s  may be found i n  p a r t  i n  the "Appendix" t o  "Defendant's 

Request For Findings of Fact,  Objections t o  Findings of Fact by Pe t i t i one r .  

and Brief". f i l e d  here in  on June 20, 1957. 

The Commission decides each phase of an Indian case on the  e n t i r e  record 2s 

i t  stands. The record i n  t h i s  case included the  relevar,: dvidence c i t e d  by the 

p l a i n t i f f  when we decided the  matter  of the  amount of the 1855 Treaty consideration 

which is a l locab le  t o  the  S'Klallam Indians. On our own i n i t i a t i v e  we have 

again reviewed the  record on t h i s  i ssue  i n  the  l i g h t  of the  matters  r a i sed  i n  

the  p l a i n t i f f ' s  motion t o  rehear ,  and we f ind  the  preponderance of the  evidence 

more than adequately supports our 1970 decision. 2 3  Ind. C. Corn. 510. 

P l a i n t i f f ' s  motion f o r  rehearing and amendment of f indings i s  denied. 

We concur: 

/Zfohnj~. Vance . - Commissioner 

Brantley ~ lue f lonmiss ione r  


