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BEFORE THE INDIAN CLAIMS COMMISSION 

COLORADO RIVER I N D I A N  TRIBES. ) 
e t  al., 1 

1 
P l a i n t i f f s ,  ) 

v. 
1 
1 
1 

THE UNITED STATES O F  AMERICA, ) 
1 

Defendant. 1 

Cocket N o .  283-B 

Appearances : 

I. S. Weissbrodt, Huw,ird L .  Sr ibn iz i c ,  
Attorneys for Plaintiffs. Weissbrodt 
and Weissbrodt were or thg: 5rtefs. 

James ?I. Upton, w i t h  whoa w a s  A ~ ~ i ~ . f - a i i t  
Attorney General Wallace A. J o h n s m ,  
Attorneys for Defend; C .  

OPINION ON PLAINTIFFS ' MOTIONS FUR UETLfUILSATIGX 
OF I S S U E S  O F  W, FOR PARTIAL S U M R Y  JUDGMENT, 

AND FOR SUPPLEMENTAL ACCOUNTING, AND ON 
DEFENDANT'S XCYlION TO DETERMINE SCOPE 

O F  SUPPLEMENTAL ACCOL'NTING ---- 

Vance, Commissioner, delivered the ~pillion (,f the  Commission. 

In t h i s  proceeding the  Commission m u s t  r e m  h e  two issues 

stemming from the opinion and order entered herein ~..n Ju ly  10, 1975, 

accounting and for I deterinination of issues of lab; in t l l i  above-cap tioned 

docket.  These are : (1; whet?- .r the  p l ; - i n t  i 1 t s  ' ,.ct :m t- , '2 -c-ces :is of 

Townsi tes , Colorado River Reservation, Arir.jn;." ;ep;eseni--=d proceeds of 

sales of Indian trust lands w l th in  the manl ng uf the  1c: Apr i l  1, 

1880, 25 U.S.  C. § 161, and (2) the memin 3 .,f i ile rarm "~ihri* payments" 
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as used i n  d 27 of t he  Act of May 18, 1916, 25 U.S.C. 5 123.  We must 

a l s o  r u l e  on t h e  p l a i n t i f f s '  motions f o r  p a r t i a l  summary judgment and 

supplemental account ing,  and on t h e  defendant ' s  motion f o r  determinat ion 

of t h e  scope of supplemental  accounting. 

I. 

We cronsider f i r s t  t h e  p l a i n t i f f s '  r eques t  i n  the p r i o r  proceeding t h a t  

t h e  Commission r u l e  (1) t h a t  t h e  account e n t i t l e d  "proceeds of  Townsites, . 

Colorado River Reservat ion,  Arizona", r e f e r r e d  t o  h e r e a f t e r  as t he  

"Proceeds of Townsites" fund, represen ted  proceeds of s a l e s  of Indian 

t r u s t  lands wi th in  the meaning of the Act of A p r i l  1, 1880, 25 U.S.C. 8 161, 

and (2) t h a t  t h e  amounts i n  t h e  fund should have been invested o r  t h e  

p l a i n t i f f s  otherwise  c r ed i t ed  wi th  i n t e r e s t  of 5 p e r  c e n t , i n  accordance 

with  t he  1880 Act r e q u i r i n g  payment of i n t e r e s t  semi-annually from t h e  

da t e  of depos i t  of a l l  sums, i n t e r  a l i a ,  received on account of t h e  sale 

of Ind ian  t r u s t  l ands  i n  t he  United S t a t e s  Treasury,  " a t  t h e  r a t e  pe r  

annum s t i p u l a t e d  by t r e a t i e s  o r  p r e sc r ibed  by law." 

I n  i t s  dec i s ion  of  Ju ly  10, 1975, supra ,  t h e  Commission de fe r r ed  ruling on 

t h i s  i s s u e  u n t i l  a f t e r  r ece iv ing  t h e  b r i e f s  of t h e  p a r t i e s  thereon.  These 

briefs have now been f i l e d .  For t h e  reasons d i scussed  below, we conclude 

t h a t  t he  p l a i n t i f f s '  Proceeds of Townsites fund is  s u b j e c t  t o  t he  Act of 

Apr i l  1, 1880, and that i n t e r e s t  is owing on t he se  depos i t s  in accordance 

with t h a t  act. W e  cons ider  f i r s t  c e r t a i n  gene ra l  aspec ts  of t h e  1880 a c t  

before  d i s cus s ing  t h e  meaning of t h e  phrase ,  "Indian t r u s t  lands" as used 

t he r e in .  

The A c t  of April 1, 1880 provides:  

That t h e  Sec re t a ry  of t h e  I n t e r i o r  be, and he is 
hereby, au thor ized  t o  d e p o s i t ,  i n  t h e  Treasury of 
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the United S t a t e s ,  any and a l l  s u m  now he ld  by 
him, o r  which may h e r e a f t e r  be  received by him, as 
Sec re t a ry  of t h e  I n t e r i o r  and t r u s t e e  of var ious  
Indian t r i b e s ,  on account of t h e  redemption of 
United S t a t e s  bonds, o r  o t h e r  s t ocks  and s e c u r i t i e s  
belonging t o  t h e  Ind ian  t rus t - fund ,  and a l l  s u m  
received on account of s a l e s  of Ind ian  trust lands, 
and t he  s a l e s  of s t ocks  l a t e l y  purchased f o r  temporary 
investment,  whenever he is of t h e  opinion t h a t  t h e  
b e s t  i n t e r e s t s  of t h e  Ind ians  w i l l  be promoted by 
such depos i t s ,  i n  l i e u  of investments ;  and t h e  United 
S t a t e s  s h a l l  pay i n t e r e s t  semi-annually, from t h e  
da t e  of depos i t  of any and a l l  such sums i n  t h e  United 
S t a t e s  Treasury,  a t  the  r a t e  p e r  annum s t i p u l a t e d  by 
t r e a t i e s  or  p r e sc r ibed  by law, and such payments s h a l l  be  
made i n  t h e  u sua l  manner, as each may become due, wi thout  
f u r t h e r  appropr ia t ion  by Congress. 125 U.S.C. 5 161.1 

The power of t h e  Sec re t a ry  of t h e '  I n t e r i o r  i n  managing Ind ian  funds 

is l im i t ed  t o  t h a t  g ran ted  o r  n e c e s s a r i l y  implied i n  Congressional 

au tho r i za t i ons .  Creek Nation v. UniteC States, 78 C t .  C l .  474 (1933) .  

P r i o r  t o  t he  enactment of t h e  1880 Act ,  the funds of Indian t r i b e s  were 

not  depos i ted  i n  i n t e r e s t  bear ing  acccunts i n  t h e  Treasury i n  t h e  absence 
1/ - 

of a s p e c i f i c  t r e a t y  or  s t a t u t o r y  prov is ion  au tho r i z ing  t h e  p r a c t i c e .  

For some time before  t he  1880 Act became 1 an, ti;? Sec re t a ry  of t h e  I n t e r i o r  

recommended l e g i s l a t i o n  which wauld perirdt !;in t . ~ j  depos i t  funds i n  t h e  

Treasury f o r  t h e  b e n e f i t  of the Ind ians  ar  li;!,~.rwise change investments 

from the  requirements of ex i s t i cg  t r e a t y  or  st,ttbte when i t  was i n  t h e  

1/ The Treasurer  of t h e  United S t a t e s  a ~ t z d  as custodian i n  ho ld ing  - 
Indian s e c u r i t i e s  for safekeeping,  i n  c c l l e - t i ng  i n t e r e s t  due from i nves t -  
ments, i n  purchasing and s e l l i n g  i nves t acn t s  w h e ~  requested by t h e  
Sec re t a ry  of the I n t e r i o r ,  and i n  t r a n s f e r r i n g ,  !ry certificaees of deposit, 
the proceeds from investments of Ind ian  funds t o  t h e  Sec re t a ry  of I n t e r i o r  
f o r  t h e  c r e d i t  of t he  Ind ian  t r i b e s  t o  whom t he  funds belonged, pursuant 
t o  the Act of June 10 ,  1876, 25 U.S.C. 1 160. This s t a t u t e  d i d  not  a f f e c t  
t he  Sec re t a ry ' s  aanagement func t ions  w e s  fndiari funds. It ex~mplif  ies 
the  d e t a i l e d  r e q u i r e m n t s  d i r e c t e d  by C w g r e s s  in t he  h m d l i n g  of t h e s e  
funds . 
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i n t e r e s t  of t h e  Indians  t o  do so .  The l e g i s l a t i v e  h i s t o r y  of t h e  1880 

Act i n d i c a t e s  t h a t  i t  was in tended t o  i nc r ea se  the  s e c r e t a r y ' s  f l e x i b i l i t y  

i n  handl ing t h e  t h r ee  types of t r i b a l  funds d e s i p a t e d  i n  t h e  act by 

pe rmi t t i ng  e i t h e r  t h e i r  investment o r  their depos i t  i n  t h e  Treasury a t  

i n t e r e s t .  The opera t ion  of t h e  act  is l i d t e d  t o  t h e  t h r ee  ca tegor ies  of 

funds s p e c i f i e d  t h e r e i n  which t he  Secre ta ry  he ld  o r  received as t r u s t e e  

of var ious  t r i b e s .  O f  t h e  t h r ee  ca tegor ies  of funds which t h e  Secre ta ry  

was au thor ized  t o  depos i t  i n  the  Treasury a t  i n t e r e s t  under t h e  1880 Act, 

only one, namely a l l  sums received on account of s a l e s  of Indian t r u s t  

l ands ,  is involved i n  t h i s  proceeding. The s t a t u t e  permits  t h e  Sec re t a ry  

t o  depos i t  t he se  funds i n  t h e  Treasury whenever he is  of t h e  opinion t h a t  

the  b e s t  i n t e r e s t s  of t he  Ind ians  w i l l  be  promoted by such depos i t s  i n  

l i e u  of investments.  The s t a t u t e  f u r t h e r  provides  t h a t  upon depos i t  t h e  

United S t a t e s  s h a l l  pay i n t e r e s t  semi-annually, from t h e  da t e  of depos i t  

of a l l  such sums i n  the  Treasury,  a t  t h e  r a t e  per  annum s t i p u l a t e d  by 

t r e a t i e s  o r  p r e sc r ibed  by law, such payments t o  be  made without  f u r t h e r  

appropr ia t ion  by Congress. 

Congressional sponsors of t h e  1880 Act be l ieved  t h a t  t h e  5 pe r  cent  

r a t e  of i n t e r e s t  w a s  app l i cab l e  genera l ly  t o  Indian t r i b a l  funds un less  

otherwise  provided by t r e a t y  o r  s p e c i f i c  s t a t u t e .  The l e g i s l a t i v e  history 

of t he  a c t  i n d i c a t e s  t h a t  t h e  requirement t h a t  i n t e r e s t  be pa id  a t  the 

r a t e  p e r  annum s t i p u l a t e d  by t r e a t i e s  o r  "prescr ibed by law'' meant, in 

cases where i n t e r e s t  was no t  s p e c i f i e d  by t r e a t y  o r  s p e c i a l  s t a t u t o r y  

prov is ion ,  the 5 p e r  cen: r a t e  designated i n  t h e  Act of January 9, 1837, 
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5 S t a t .  135, Rev. S t a t .  5 2096, 25 U.S.C. 5 158 ( r equ i r i ng  t he  Secre ta ry  

t o  inves t  a t  t h e  r a t e  of not  less than 5 per  cen t  amounts received under 

t r e a t i e s  r equ i r i ng  payment of i n t e r e s t  on moneys received from the  sales of 

Indian l ands ) ,  and a l s o  i n  t h e  Act of September 11, 1841, 5 S t a t .  465, Rev. 

S t a t .  8 3659, 31 U.S.C. 9 547a ( r equ i r i ng  t h a t  a l l  funds held i n  t r u s t  by 

t h e  United S t a t e s  and t h e  annual i n t e r e s t  thereon, when no t  otherwise requi red  

by t r e a t y ,  be invested i n  s t ocks  of t h e  United S t a t e s  bear ing a r a t e  of 
2 /  - 

i n t e r e s t  of no t  less than 5 per cen t ) .  

The syntax of t h e  1880 Act, au thor iz ing  the  Secre ta ry  t o  depos i t  s eve ra l  

types  of funds i n  t h e  Treasury whenever .he is of t he  opinion t h a t  t he  be s t  

i n t e r e s t s  of t h e  Indians  w i l l  be promoted by such depos i t s  i n  l i e u  of 

investments,  i n d i c a t e s  t h a t  a  determinat ion not  t o  use the  funds f o r  inves t -  

ments is requi red  before  t he  funds may be d e p o s i t e d  i n  the  Treasury a t  

i n t e r e s t  under t he  a c t .  This follows from t h e  u s e  of t he  word "whenever1' 

b e . ,  a t  whatever time) as a  l i m i ~ a t i o n  on t he  a u t h o r i t y  t o  depos i t  t he  

designated funds. That is,  t he  Secre ta ry  may depos i t  t r u s t  funds  i n  t he  

Treasury under t he  1880 Act on ly  a f t e r  he deterniines (or when he has  determined) 

- - - - - 

2/ See S. Rep. No. 186, 46th Cong., 2d Sess.  (1880), con ta in ing  correspondence - 
between t h e  Secre ta ry  of t he  I n t e r i o r  and o f f i c i a l s  of the  Treasury Department 
i nd i ca t i ng  t h a t  respons ib le  admin i s t r a t i ve  o f f i c i a l s  bel ieved t h a t  a 5% i n t e r e s t  
r a t e  must be pa id  on Indian funds t h a t  were required by t r e a t y  o r  s t a t u t e  
t o  be invested o r  on which i n t e r e s t  a t  an unspecif ied r a t e  was t o  be paid by 
s t a t u t e  o r  admin i s t r a t i ve  r u l e .  

See also t h e  Act of October 1, 1890, 26 S t a t .  658-9, d i r e c t i n g  t h a t  a  
fund from t h e  s a l e  of Round Valley Reservat ion lands  was t o  be deposi ted i n  
t h e  Treasury f o r  t he  c r e d i t  of t he  Indians  and t o  ". . .draw such r a t e  of 
i n t e r e s t  a s  is now o r  may be h e r e a f t e r  provided by law. . . ." Five per  cent  
i n t e r e s t  was paid on t h a t  fund, i nd i ca t i ng  t h a t  5 per cen t  was t h e  rate of 
i n t e r e s t  then "provided by law" when the  r a t e  was unspecif ied by s t a t u t e .  
Annual Report of  Department of t h e  I n t e r i o r  f o r  f i s c a l  year ending June 30, 
1903, def ' s .  ex. 87, Docket 2 2 4 ,  a t  484. 
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t h a t  such a c t i o n  w i l l  promote t he  b e s t  i n t e r e s t s  of t he  Indians,  t he  de te r -  

mination being a p r e r e q u i s i t e  t o  depos i t ing  t he  funds f o r  i n t e r e s t .  Thus, 

i f  i n  f a c t  t he  Secre ta ry  depos i t s  such funds i n  t h e  Treasury, i t  must be 

presumed t h a t  he has  determined such a c t  t o  be i n  t he  Ses t  i n t e r e s t  of the 

Indians.  This  i n t e r p r e t a t i o n  of t h e  1880 Act w a s  used i n  t he  defendant 's  

b r i e f ,  d iscussed below, i n  Confederated S a l i s h  and Kootenai Tribes  v. United 

S t a t e s ,  186 C t .  C 1 .  947 (1968) (Docket 50233, Brief f o r  defendant a t  8 ) .  

W e  conclude t h a t  t h e  words and the  syntax of t he  1880 Act i nd i ca t e  an 

i n t e n t  of Congress t h a t  funds of t he  Ind ians ,  which were wi th in  the scope 

of t h e  a c t ,  were t o  be i n t e r e s t  bear ing i f  i n  f a c t  they were deposi ted i n  a 

Treasury account cons i s t i ng  of funds of one of t he  t h r e e  ca t ego r i e s  named i n  

t he  1880 Act. I n t e r e s t  under t h e  s t a t u t e  presumably began t o  accrue when such 

funds were deposi ted i n  t h e  Treasury. Cf. Menominee Tribe v. United S t a t e s ,  

107 C t .  C 1 .  2 3  (1946). 

Of course,  i f  t he  Secre ta ry  received the  proceeds of sales of Indian 

t r u s t  l ands  under a l a t e r  p a r t i c u l a r  s t a t u t e  o r  a s p e c i f i c  agreement, such 

as the  kind contemplated i n  5 5 of t h e  General Allotment Act of February 8 ,  

1887, 25 U.S.C. 5348, which provided f o r  t he  payment of i n t e r e s t  on d i f f e r e n t  

terms from those of t h e  1880 Act, t h e  provis ions  of t he  l a t e r  s p e c i f i c  

s t a t u t e  o r  agreement supersede and con t ro l ,  o r  a r e  an except ion t o  the  1880 

Act. See Suther land,  S t a t u t e s  and S t a tu to ry  Construct ion,  5 23.16 (4th ed. 

1972). However, t h e r e  was no s t a t u t e  o r  agreement governing the  proceeds of 

t h e  townsi te  s a l e s  here  under cons idera t ion  o the r  than the  1880 Act. Accordingly, 

t he  defendant 's  argument, t h a t  t h e  proceeds of s a l e s  of a l l  Ind ian  t r u s t  land8 

were no t  sub j ec t  t o  t he  s t a t u t e  because later  s p e c i a l  s t a t u t e s  governing 

P a r t i c u l a r  Indian lands  (but having no a p p l i c a b i l i t y  t o  t he  p l a i n t i f f s '  townsite 
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l a n d s )  c o n t a i n e d  i n t e r e s t  rate p r o v i s i o n s  which d i f f e r e d  from t h e  1880 Ac t ,  

docs  n o t  a f f e c t  a  d e t e r m i n a t i o n  o f  t h e  a p p l i c a b i l i t y  of t h e  1880 A c t  t o  

t h e  p l a i n t i f f s '  Proceeds  o f  Towns i t e s  fund.  

We t u r n  now t o  a c o n s i d e r a t i o n  of  t h e  p h r a s e ,  " Ind ian  t r u s t  l ands" .  I n  

s u p p o r t  o f  t h e  p o s i t i o n  t h a t  funds  d e p o s i t e d  i n  t h e  Proceeds  of Townsi tes  

account  a r e  p roceeds  o f  sales o f  " I n d i a n  t r u s t  l ands"  a s  t h e  p h r a s e  is  used 

In t h e  1880 Act ,  p l a i n t i f f s  p o i n t e d  o u t  t h a t  t h e  Proceeds  of  Townsi tes  accoun t  

arose from s a l e s  pu rcuan t  t o  t h e  A c t s  of A p r i l  30, 1908,  35 S t a t .  70, 77, and 

May 11, 1910,  36 S t a t .  879-80. I n  p a r t  here r e l e v a n t ,  t h e  Act  of  A p r i l  30, 

1908,  a u t h o r i z e d  the S e c r e t a r y  o f  t h e  I n t e r i o r  t o :  

. . . r e s e r v e  and set apart l a n d s  f o r  town-site 
purposes  i n  t h e  Yuma I n d i a n  R e s e r v a t i o n ,  C a l i f o r n i a ,  
and t h e  Colorado R i v e r  I n d i a n  R e s e r v a t i o n  i n  C a l i f o r n i a  
and t o  s u r v e y ,  p l a t  and s e l l  t h e  t r a c t s  s o  s e t  a p a r t  
i n  such  manner as he may p r e s c r i b e ,  t h e  n e t  p roceeds  
t o  be  d e p o s i t e d  i n  t h e  T r e a s u r y  of t h e  Uni ted  S t a t e s  
t o  t h e  c r e d i t  of  t h e  I n d i a n s  o f  t h e  r e s e r v a t i o n s ,  
r e s p e c t i v e l y .  . . . 

The Commission d i s c u s s e d  t h e  meaning of  t h e  p h r a s e  " Ind ian  t r u s t  l ands"  

as used  i n  t h e  1880 Act i n  c o n n e c t i o n  w i t h  the sale of s u r p l u s  r e s e r v a t i o n  

l a n d s  i n  F o r t  Peck I n d i a n s  v. Uni ted  S t a t e s ,  Docket 184,  28 Ind .  C 1 .  Comm. 

171,  179-80 (1972) ,  34 Ind .  C1. Comm. 2 4 ,  26 ( 1 9 7 4 ) ,  r e v ' d  on  o t h e r  grounds ,  

App. No. 18-74 (Ct .  C l . ,  October  30, 1975). The p h r a s e  was he ld  t o  r e f e r  

n o t  t o  a b s o l u t e  s a l e s  o f  I n d i a n  r e s e r v a t i o n  l a n d s  t o  t h e  Uni ted  S t a t e s ,  bu t  

t o  t r a n s f e r s  i n v o l v i n g  a n  agreement t h a t  t h e  Uni ted  S t a t e s  would sell  o r  

d i s p o s e  o f  d e s i g n a t e d  I n d i a n  l a n d s ,  p roceeds  t h e r e o f  t o  be he ld  for o r  a p p l i e d  

t o  t h e  b e n e f i t  of t h e  Indians. The Commi.ssion concluded that  where t h e  Uni ted  

States a c t e d  as t r u s t e e  t o  sell o r  d i s p o s e  of I n d i a n  r e s e r v a t i o n  1ands;and t h e  
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proceeds of such s a l e s  were t o  be depos i t ed  i n  t h e  Treasury f o r  t h e  b e n e f i t  

o r  c r e d i t  of t h e  I n d i a n s ,  t h e  l a n d s  were "Indian t r u s t  landst '  w i t h i n  t h e  

meaning of t h e  1880 A c t .  

The p l a i n t i f f s  a s s e r t  t h a t  where t h e  United S t a t e s  by s t a t u t e ,  treaty, 

o r  agreement was a u t h o r i z e d  as t r u s t e e  t o  se l l  Ind ian  l a n d s  t o  t h i r d  p a r t i e s  

and d i r e c t e d  t o  d e p o s i t  t h e  proceeds  t o  the I n d i a n s '  c r e d i t  i n  the  Treasury, 

such proceeds  are "sums rece ived  on account  of s a l e s  of  Ind ian  t r u s t  lands"  

w i t h i n  the 1880 Act. I n  suppor t  of  t h i s  c o n t e n t i o n  p l a i n t i f f s  c i t e  Ash Sheep 

Co. v. United S t a t e s ,  252 U.S. 159 (1920). I n  t h a t  c a s e ,  t h e  Supreme Court - 

held tha t  under a s t a t u t o r y  p r o v i s i o n  f o r  the  sale o r  d i s p o s i t i o n  of Ind ian  

r e s e r v a t i o n  l a n d s ,  proceeds  of t h e  s a l e  t o  be depos i t ed  i n  the Treasury t o  

t h e  c r e d i t  of t h e  I n d i a n s  of t h e  r e s e r v a t i o n  (similar t o  t h e  p rov i s ion  i n  t h e  

Act of  Apr i l  30, 1908, c r e a t i n g  t h e  "Proceeds of I'ownsites" fund h e r e  invo lved) ,  

t h e  l a n d s  a v a i l a b l e  f o r  s a l e  bu t  undisposed of remained t r i b a l  p r o p e r t y  u n t i l  

disposed of as provided by law. The b e n e f i c i a l  t i t l e  t o  t h e  l a n d s  

s u b j e c t  t o  s a l e  cont inued u n t i l  the l a n d s  were a c t u a l l y  s o l d  by t h e  United 

S t a t e s  t o  t h i r d  p a r t i e s .  A f t e r  sale, t h e  Ind ian  i n t e r e s t  i n  t h e  t i t l e  became 

t h e  b e n e f i c i a l  i n t e r e s t  i n  the proceeds of t h e  s a l e .  According t o  t h e  

p l a i n t i f f s ,  l a n d s  he ld  i n  t r u s t  f o r  s a l e ,  like those  involved i n  t h e  Ash 

Sheep Co. c a s e ,  and i n  our  F o r t  Peck c a s e ,  supra ,  were "Indian t r u s t  lands"  

as t h e  term has  been used i n  t h e  a d m i n i s t r a t i o n  of Indian l a n d s  by the United 

S t a t e s .  See a l so  pages 334 through 336 i n  F e l i x  Cohen's Handbook of  Federa l  

Indian Law (1945) . 
The defendant  con tends  t h a t  t h e  Proceeds of Townsites account does  

not c o n s t i t u t e  proceeds  of sales of "Indian t r u s t  lands'' w i t h i n  the 
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meaning of t h e  1880 Act, r e l y i n g  i n  the  main on t h e  argument t h a t  t h e  

1880 Act a p p l i e s  only t o  proceeds of s a l e s  of land on which i n t e r e s t  is 

requ i red  t o  be pa id  by s p e c i f i c  t r e a t y  o r  s t a t u t e  s e p a r a t e  from t h e  

requirements of t h e  1880 Act. The 1880 Act makes no such l i m i t a t i o n  as 

t o  t h e  funds a r i s i n g  from s a l e s  of Indian t rust  lands  which a r e  e n t i t l e d  

t o  i n t e r e s t .  I t  encompasses " a l l  sums rece ived  on account of sa les  of 

Indian t r u s t  lands", a long wi th  two o t h e r  types  of funds, which t h e  

Secre ta ry  of t h e  I n t e r i o r  is au thor ized  t o  depos i t  i n  t h e  Treasury in 

l i e u  of investment and upon whish t h e  United S t a t e s  is requ i red  t o  pay 

i n t e r e s t .  The s t a t u t e  a u t h o r i z i n g  the  s a l e  of townsi te  l o t s  h e r e  involved,  

proceeds t o  be c r e d i t e d  t o  the  p l a i n t i f f s ,  d id  n o t  r e q u i r e  t h a t  i n t e r e s t  

be paid.  35 S t a t .  70, 77; 36 S t a t .  879-80. As discussed above, t h e  

requirement i n  the 1880 Act t h a t  i n t e r e s t  b e  p a i d  a t  t h e  ra te  p e r  annum 

s t i p u l a t e d  by t r e a t i e s  o r  p r e s c r i b e d  by law meant 5 p e r  cen t  i n  the 

absence of a s p e c i f i c  s t a t u t o r y  p rov i s ion .  

We have considered t h e  m a t e r i a l  c i t e d  i n  suppor t  of t h e  de fendan t ' s  

p o s i t i o n  and conclude t h a t  over a long per iod of y e a r s  a d m i n i s t r a t i v e  

p r a c t i c e  has not  been c o n s i s t e n t  in the  payment: of i n t e r e s t  on funds 

covered by  t h e  1880 Act. Some of t h e  m a t e r i a l  i n d i c a t e s  t h a t  b e f o r e  

the  1880 Act became law investment income was paid,  and a f te r  1880 

i n t e r e s t  on d e p o s i t s  was paid,on some fund:; or p a r t s  thereof,  al though 

n e i t h e r  income from investment nor i n t e r e s t  was requ i red  by s e p a r a t e  
3 1  - 

s p e c i f i c  s t a t u t o r y  o r  t r e a t y  p rov i s ion .  In aiidftf.on, the  C o m d s s i m  

3/  Defendant's memorandum, "The S t a t u s  of Ind ian  T r u s t  Ftiuds m d  the  - 
Tr ibes '  Right t o  I n t e r e s t  on P a r t i c u l a r  Funds" wi th  Appendix Vols. I ,  11, 

(cont . )  
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has  he re to fo re  found t h a t  i n t e r e s t  under t he  1880 Act was paid on proceeds 

deposited i n  t he  Treasury a f t e r  o the r  Indian l ands  were so ld  by the United 

S t a t e s  under s t a t u t o r y  provis ions  s i m i l a r  t o  those here  involved, i . e . ,  

where no i n t e r e s t  was requi red ,  o t h e r  than by t he  1880 Act, t o  be paid 

on proceeds which were held for the  Indians.  Southern Ute Tribe v. United 

S t a t e s ,  Docket 328, 17 Ind. C 1 .  Comm. 28, 37, rev 'd .  on o the r  grounds, 402 

U .  S. 159 (1971). The admin i s t r a t i on  of t he  1880 Act is not  a conclusive 

b a s i s  f o r  determining t h e  mat te r .  

Moreover, t he  p l a i n t i f f s  have pointed ou t  t h a t  the order  of the Court 

of Claims i n  Confederated S a l i s h  and Kootenai Tr ibes ,  supra ,  i s  d i s p o s i t i v e  

of t h e  ques t ion  r a i s e d  here .  The order  was entered pursuant t o  the motion 

of p l a i n t i f f s  t h e r e i n  f o r  i n s t r u c t i o n s  respec t ing  i n t e r e s t  on t he  p l a i n t i f f ' s  

t r u s t  fund "Proceeds of Flathead Reservat ion,  Montana" on which no i n t e r e s t  

had been c red i t ed  from the  time i t  was e s t ab l i shed  i n  1909,  under t he  Act 

of Apr i l  23, 1904, 33 S t a t .  302, u n t i l  February 1930, when i n t e r e s t  was paid 

under t he  Act of February 12,  1929, 45 S t a t .  1164. The p l a i n t i f f s  argued 

t h a t  t he  fund cons is ted  of proceeds of t he  s a l e  o f  Indian t r u s t  land and 

tha t  5 percent  i n t e r e s t  under t h e  1880 Act should have been paid from the 
4/ - 

incept ion of t he  "Proceeds of Flathead Rese rva t im ,  ~ o n t a n a "  fund. No 

and I11 t he re to ,  f i l e d  September 13 ,  1972, i n  Mescaler0 Apache v. United 
S t a t e s ,  Docket 22-6. See ex. D-41, t h i r d  and fou r th  paragraphs,  a t  2 7 9 ,  
and the l i s t i n g  of t h e  Pottawatomie m i l l  fund a s  one of t he  funds held i n  
t r u s t  by t h e  Government i n  l i e u  of investment and on which 5 per  cent interest 
was paid under t h e  1880 Act, ~ e f ' s  ex. 87 a t  484, Dkt. 22-GO 

Under t h e  1904 Act, providing f o r  t h e  sale and d i sposa l  of su rp lus  l ands  
a f t e r  a l lo tment  of the Flathead Reservation, t h e  United S t a t e s  ac ted  as 
t r u s t e e  f o r  t h e  Ind ians  t o  d i spose  of r e se rva t ion  lands  and t o  expend and 
pay over t he  proceeds of t he  s a l e s  thereof  as received.  
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t r e a t y  o r  p a r t i c u l a r  a c t  of Congress required t h a t  t he  proceeds be in- 

vested o r  i n t e r e s t  be paid a l though proceeds were t o  be expended f o r  t he  

bene f i t  of the Indians ,  33 S t a t .  305. W e  have considered the  br iefs  of t h e  

p a r t i e s  i n  t he  Confederated S a l i s h  and Kootenai proceeding, i n  which t he  

defendant argued, as i n  t h e  i n s t a n t  proceeding, t h a t ,  genera l ly ,  t he  1880 

Act was appl icab le  on ly  where a t r e a t y  o r  s p e c i f i c  Act of Congress required 

t h a t  a p a r t i c u l a r  rate of i n t e r e s t  was t o  be paid on the proceeds of t h e  

s a l e  of Indian land.  The Court r e j ec t ed  t he  defendant ' s  pos i t i on .  It 

read the  Act of Apr i l  1, 1880, a s  r equ i r i ng  t h a t  i n t e r e s t  be paid on the  

depos i t s  i n  ques t ion  and granted t he  p l a i n t i f f ' s  motion t h a t  interest of 

5 per  cent  be paid thereon u n t i l  t h e  e f f e c t i v e  date of t he  Act of February 

1 2 ,  1929, 25 U.S.C. 5 161a, and t h e r e a f t e r  a t  4 per cent  when the  balance 

was not  less than $500. We cons ider  t he  Court of Claims order  i n  Confederated 

Sa l i sh  and Kootenai Tribes ,  supra ,  c o n t r o l l i n g  here  and conclude t h a t  the 

p l a i n t i f f s  are e n t i t l e d  t o  i n t e r e s t  on t h e i r  Proceeds of Townsite fund 
51 - 

i n  accordance with  t h a t  o rder .  

I n  t he  opinion of J u l y  10,  1975, i n  this docket the Commission a l s o  

defe r red  dec i s ion  on t h e  p l a i n t i f f s '  content ion t h a t  expendi tures  of funds 

represen t ing  "Proceeds of Townsites", and " In t e r e s t  on Proceeds of Townsites", 

S/ We note  t h a t  t he r e  is nothing i n  the  Court of Claims dec i s ion  i n  - 
United S t a t e s  v. Mescalero Apache Tribe, 207 C t .  C 1 .  369, 518 F.2d 1309 
(1  975), c e r t  . denied, U.S.  , 47  L Ed 2d 761 (1976), which c o n f l i c t s  
wi th  our conclusion i n  t h i s  proceeding t h a t  the  A c t  of Apr i l  1, 1880, 
25 U.S.C. 4 161, a p p l i e s  t o  the  p l a i n t i f f s '  fund known a s  "Proceeds of 
Townsites, Colorado River Reservation, Arizona . " 
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from and a f t e r  t h e  e f f e c t i v e  d a t e  of s e c t i o n  27  of t h e  Act of May 18,  

1916, 25 U.S.C. 5 123, and expendi tures  from the  accounts  designated 

ttProceeds of Labor" and " I n t e r e s t  on Proceeds of Labor" were unauthorized 

by l a w  un l e s s  w i th in  one of t h e  except ions  permit ted by 5 27 of  t he  1916 

A c t .  That s e c t i o n  prov ides ,  i n  p a r t  he r e  p e r t i n e n t ,  t h a t :  

No money s h a l l  b e  expended from Ind ian  t r i b a l  
funds wi thout  s p e c i f i c  appropr ia t ion  by Congress 
except  as  fol lows : Equal iza t ion  of a l lo tments ,  
educat ion of Ind ian  ch i l d r en  i n  accordance with  
e x i s t i n g  law, p e r  c a p i t a  and o the r  payments, a l l  
of which a r e  hereby continued i n  f u l l  f o r ce  and 
e f f e c t :  Provided, That t h i s  s h a l l  no t  change 
e x i s t i n g  law with r e f e r ence  t o  t h e  Five C iv i l i z ed  
Tribes.  

The Commission observed i n  t h e  Ju ly  10, 1975, opinion t h a t  t h e  meaning 

of the term, "o ther  payments", which were exempted from t h e  requirement of 

specific app rop r i a t i on  under t he  above-quoted provis ion,  had n o t  been 

considered by t h e  p a r t i e s ,  and t h e r e f o r e  dec i s ion  on the p l a i n t i f f s '  

a s s e r t i ons  as t o  unauthorized expendi tures  was de fe r r ed  u n t i l  t h e  p a r t i e s  

briefed the quest ion.  36 Ind. C1.  Corn. a t  227. 

I n  support  of  t h e i r  p o s i t i o n ,  the p l a i n t i f f s t  submit ted a copy of 

the hear ings  before  t h e  House Committee on Indian A f f a i r s  on the proposa l  

which became 5 27  of t he  1916 Act. Testimony a t  t h e  hear ings  i n d i c a t e d  

t ha t  t he  proposa l  w a s  in tended  t o  l i m i t  t h e  expendi ture  of t r i b a l  trust 

funds t o  the amounts and purposes f o r  which Congress made appropria t ione.  

Hearings on Senate  Amendments t o  H.R. 10385 Before t h e  House Conrmittee 

On Ind ian  Af fa i r s ,  64th Cmg., 1st Sess., (1916), P a r t  V at 183-188. 
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I n  Sioux Tr ibe  of t h e  Standing Rock Reservation v. United S t a t e s ,  

Docket 119, 37 Ind. C1. Cow. 122, 23 (1975), t h e  Commission considered 

t h i s  phrase.  We found t h a t  i f  t h e  r u l e  of ejusdem gener i s  ( t h a t  where 

genera l  words follow a l is t  of s p e c i f i c  t h ings ,  t he  genera l  words r e f e r  

t o  t he  same types o r  c l a s se s  of i tems as those  s p e c i f i c a l l y  mentioned) 

were appl ied t o  the 1916 Act,  it would e f f e c t u a t e  t h e  i n t e n t  of t h e  act, 

i . e . , t o  limit expeadi ture  of t r i b a l  funds without congressional  au thor i -  

zat ion.  W e  adopt t h a t  r u l e  here  and conclude tha t  t h e  phrase "other  
61 

payments" means payments l i k e  per  c a p i t a  o r  i nd iv idua l  ~ a ~ m e n t s T  The 

defendant does no t  d i sagree .  Accordingly, we conclude t h a t  t h e  phrase 

does n o t  s u b s t a n t i a l l y  en l a rge ,  beyond t h e  kinds of payments express ly  

named i n  t he  1916 provis ion ,  t h e  purposes f o r  which t r i b a l  funds may be 

used without  s p e c i f i c  appropr ia t ion  by Congress. Nei ther  p a r t y  h e r e i n  

6 /  This view is s t rong ly  reenforced by t h e  opinion of t h e  Court of Claims - 
i n  Creek Nation v. United S t a t e s ,  supra,  78 C t .  C 1 .  474 which in t e rp re t ed  a 
near ly  i d e n t i c a l  l i m i t a t i o n  i n  t h e  Indian Appropriation Act f o r  t he  f i s c a l  
year  beginning J u l y  1, 1912, 37 S t a t .  518, p roh ib i t i ng  expendi tures  from 
t r i b a l  funds of t h e  Five C iv i l i zed  Tribes  without s p e c i f i c  appropr ia t ion  
by Congress except ing " [ r  Jqua l i za t i on  of a l lo tments ,  p e r  c a p i t  a and o the r  
payments authorized by law t o  i nd iv idua l  members of t h e  r e spec t ive  t r i b e s ,  
t r i b a l  and o the r  Ind ian  schools  f o r  t he  cu r r en t  f i s c a l  yea r  under e x i s t i n g  
law . . . . " , and s a l a r i e s  of c e r t  a h  t r i b a l  employees. (Underscoring added. ) 
The phrase "other  payments1' i n  5 27 of t h e  1916 Act he re  under consider- 
a t i o n ,  similar t o  t h a t  i n t e r p r e t e d  i n  t h e  Creek case ,  appears  t o  be an 
abbreviated vers ion  of t he  o the r  payments phraseology, underscored above, 
i n  t h e  above-quoted l i m i t a t i o n  on expendi tures  from t r i b a l  funds of t he  
Five C iv i l i zed  Tribes .  See Indian &propr i a t i on  B i l l  Hearings cm Senate  
Amendments t o  H. R. 10385 Before t h e  House Comaittee on Ind ian  A f f a i r s ,  
supra ,  Part V at  183488.  



a s s e r t s  t h a t  any expendi tures  involved i n  this proceeding come within the  

"other payments" provis ion  i n  t h e  1916 Act. Accordingly, no f u r t h e r  

d e f i n i t i o n  of i t s  meaning is needed here .  However, the e f f e c t  of t he  

above-quoted r e s t r i c t i o n s  i n  t h e  1916 Act on expendi tures  of t r i b a l  funds 

must be considered i n  r u l i n g  on the  p l a i n t i f f s '  rpotion f o r  p a r t i a l  sununary 

judgment . 

P l a i n t i f f s  have moved f o r  p a r t i a l  summary judgment a s  follows: 

F i s c a l  Year 

P l a i n t i f f s  a l l e g e  t h a t  t he se  amounts were expended from t h e i r  t r u s t  funds 

i n  excess of t he  amounts appropr ia ted  o r  f o r  purposes o the r  than those  

spec i f i ed  i n  t he  annual app rop r i a t i on  a c t ,  i n  v i o l a t i o n  of d 27 of t he  

1916 A c t .  

A s  explained below, we conclude t h a t  the p l a i n t i f f s  may be e n t i t l e d  

to amounts claimed f o r  f i s c a l  yea r s  1919 and 1924;  that the amount claimed 

f o r  1929 involves  unresolved ques t ions  of f a c t ,  and t h a t  a d d i t i o n a l  amounts 

re fe r red  t o  by t h e  p a r t i e s  need further cons idera t ion  before  d i s p o s i t i o n  

on t he  merits of p l a i n t i f f s t  c la im is appropr ia te .  

The Act of May 25, 1918, 40 S t a t .  561, making appropr ia t ions  f o r  

the Bureau of Indian A f f a i r s  f o r  t h e  f i s c a l  year ending June 30. 1919, 

authorized t h e  expendi ture  of $4,600 from the  Indian Monies, Proceeds of 
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7/ 
Labor (IMPL) funds of t h e  p l a i n t i f f s ,  The defendant ' s  accounting 

repor t  shows t h a t  f o r  f i s c a l  yea r  1919 $8,904.82 of p l a i n t i f f s '  IMPL 

funds were spen t  f o r  purposes o the r  than t h e  equa l i za t i on  of a l lo tments ,  

the educat ion of Ind ian  ch i l d r en ,  o r  per  c a p i t a  o r  o t h e r  payments excepted 

under t h e  1916 Act from t h e  requirement of s p e c i f i c  appropr ia t ion .  The 

p l a i n t i f f s  s t a t e d  t h a t  t k e r e  was no appropr ia t ion  of t r u s t  funds o t h e r  

than t h e  $4,600 i n  t h e  1918 l e g i s l a t i o n ,  a l though they mentioned an 

app rop r i a t i on  of pub l i c  funds f o r  i r r i g a t i o n  p r o j e c t s  on t h e  p l a i n t i f f s '  

r e s e rva t i on ,  reimbursable from s p e c i f i c  funds.  The l a t t e r  app rop r i a t i on  

\dl1 be considered below. The p l a i n t i f  is request  p a r t i a l  sumnary 

judgment f o r  $4,304.82, t h e  amount by which t h e  expendi ture  of IMPL funds 

dur ing  1919 exceeded t he  $4,600 appropria ted f o r  t h a t  f i s c a l  year .  

S imi l a r l y ,  $4,000 of t r i b a l  funds were authorized f o r  expendi tu re  

dur ing f i s c a l  year  1924 under t h e  Act of January 24, 1923, 42 S t a t .  1174, 

app rop r i a t i ng  Bureau of  Ind ian  Af fa i r s  funds f o r  f i s c a l  yea r  1924. The 

t o t a l  expendi ture  of t r i b a l  funds dur ing  t h a t  yea r  was $4,233.94 a s  shown 

by t he  defendant ' s  accounting r e p o r t ,  i n d i c a t i n g  t h a t  expendi tures  f o r  

t h a t  yea r  exceeded t h e  au tho r i za t i on  by $233.55. (A minimal amount, $. 39, 

of t h e  1924 expendi tu res ,  having been used f o r  educa t ion ,  was regarded as 

with in  one of t h e  except ions  t o  t h e  requirement: of s p e c i f i c  appropr ia t ion  

i n  t h e  1916 Act.) 

7 /  S p e c i f i c  amounts authorized were s e t  f o r t h  i n  a schedule  submit ted - 
by the  Secre ta ry  of t h e  I n t e r i o r  and shown i n  H. R. Doc. No. 499, 65th 
Cong., 2d Sess. (1917). O f  t h e  $4,600 of p l a i n t i f f s '  IMPL funds 
authorized t o  be s p e n t ,  $600 was f o r  paying employees and $4,000 w a s  f o r  
support  and c i v i l i z a t i o n .  



39 Ind. C1. Corn. 42 

The defendant denies  t h a t  t h e  expendi tures  r e l i e d  on by the  p l a i n t i f f s  

were unauthorized and r e f e r s  t o  d i r e c t i v e s  from Bureau of Ind ian  A f f a i r s  

r ep re sen t a t i ve s  approving t h e  u s e  of t r i b a l  funds which seem t o  au thor ize  

some of t h e  expendi tures  i n  i s sue .  However, admin is t ra t ive  orders  do 

no t  v a l i d a t e  expendi tures  p roh ib i t ed  by s t a t u t e ,  and none of t h e  cases 

r e l i e d  on by t h e  defendant s i n c t i o n r  t h e  expendi ture  of t r i b a l  funds i n  

v i o l a t i o n  of § 27 of the 1916 Act. I n  Chippewa Indians  v. United S t a t e s ,  

88 C t .  C1. 1, 42, (1939), which t h e  defendant c i t e s  as au tho r i t y  f o r  its 

oppos i t ion  t o  p l a i n t i f f s '  motion f o r  p a r t i a l  summary judgment, t he  cour t  

he ld  t h a t  t h e  use  of t r i b a l  funds t o  purchase b e n e f i c i a l  goods and s e r v i c e s  

f o r  t h e  Ind ians  w a s  n o t  wrongful under the  s t a t u t e s  c o n t r o l l i n g  d i s p o s i t i o n  

of t h a t  case .  But a l i m i t a t i o n  such a s  t h a t  i n  § 2 7  of the 1916 Act 

was no t  involved i n  t h e  Chippewa case,  and t h a t  case  i s  not  appos i te  here .  

Moreover, the  Chippewa case is d i s t i n g u i s h a b l e  from the  i n s t a n t  case  f o r  

o the r  reasons,  d i scussed  more f u l l y  below, r e l a t i n g  t o  i nd i ca t i ons  t h a t  t h e  

p l a i n t i f f s  he r e in  d id  no t  b e n e f i t  from c e r t a i n  expendi tures  of t r i b a l  funds. 

The Court of Claims dec i s ion  i n  Creek Nation v.  United S t a t e s ,  supra ,  

78 C t .  C 1 .  474, construed t h e  language of 5 18 of t he  Act of August 24, 

1912, 37 S t a t .  518, 531 involv ing  a s t a t u t o r y  l i m i t a t i o n  very l i k e  9 27 of 

t he  1916 Act ( see  n. 6, sup ra ) ,  and ru l ed  aga in s t  t he  p o s i t i o n  which t h e  

defendant  urges .  Sec t ion  18  of t h e  A c t  of  August 2 4 ,  1912, provided in 

p a r t  he r e  p e r t i n e n t :  

. . . That dur ing  t h e  f i s c a l  year  ending June 
t h i r t i e t h ,  n ine t een  hundred and t h i r t e e n ,  no 
moneys s h a l l  be  expended from t h e  t r i b a l  funds 
belonging t o  t h e  Five C iv i l i z ed  Tribes  wi thout  
s p e c i f i c  app rop r i a t i on  by Congress, except as 
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follows : Equal izat ion of a l lo tments ,  p e r  c a p i t a  
and o the r  payments authorized by l a w  t o  i nd iv idua l  
members of t h e  respec t ive  t r i b e s ,  t r i b a l  and o t h e r  
Indian schools  f o r  t h e  cur ren t  f i s c a l  year  under 
e x i s t i n g  law, s a l a r i e s ,  and contingent expenses of 
governors, ch i e f s ,  a s s i s t a n t  ch i e f s ,  s e c r e t a r i e s ,  
i n t e r p r e t e r s ,  and mining t r u s t e e s  of t h e  t r i b e s  
f o r  t he  cur ren t  f i s c a l  yea r ,  and a t to rneys  f o r  s a i d  
t r i b e s  employed under cont rac t  approved by the  
Pres ident ,  ander  e x i s t i n g  l a w ,  f o r  t h e  cur ren t  f i s c a l  
year .  . . . 

The provis ion  w a s  c a r r i e d  i n  each annual Indian Appropriation Act 

u n t i l  May 24, 1922, when a permanent provis ion of l a w  p r o h i b i t i n g  t h e  

expendi ture  of t r i b a l  funds belonging t o  t h e  Five C iv i l i zed  Tribes  with-  

out s p e c i f i c  appropr ia t ion  by Congress was enacted (25 U.S. C. 5 124). 

The Court h e l d  t h a t  t h e  l i m i t a t i o n  i n  t h e  1912 Act, and corresponding 

provis ions i n  subsequent appropr ia t ion  a c t s ,  i nva l ida t ed  expendi tures  

which were made i n  contravent ion of these  provis ions.  A l l  expendi tures  

of t r i b a l  funds a f t e r  t h e  e f f e c t i v e  da t e  of t h e  1912 Act without  s p e c i f i c  

appropr ia t ion  by Congress, t h a t  were not  wi th in  t he  except ions i n  the  

above-quoted proviso  and s i m i l a r  p rovis ions  of succeeding s t a t u t e s ,  were 

made without a u t h o r i t y  of Congress and i n  v i o l a t i o n  of l i m i t a t i o n s  

imposed by Congress on t h e  expenditure of funds. The cour t  express ly  

r e j ec t ed  t he  argument t h a t  the  Secre ta ry  of t h e  I n t e r i o r  had t h e  l e g a l  

r i g h t  t o  expend t r i b a l  funds i n  contravent ion of t h e  s p e c i f i c  appropri-  

a t i o n  requirement of Congress. 7 8  C t .  C1. a t  491. The dec is ion  i n  t h e  

Creek case permit ted t h e  p l a i n t i f f s  t o  recover t r i b a l  funds spent  i n  - 
excess  of t h e  l i m i t a t i o n  imposed i n  t h e  1912 Act and subsequent 

s t a t u t o r y  provis ions  s i m i l a r  t o  5 27 of t h e  1916 Act he re  involved. I n  

our view, t h i s  dec is ion  governs d i s p o s i t i o n  of t h e  ques t ion  r a i s e d  i n  
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the p l a i n t i f f s '  motion f o r  p a r t i a l  summary judgment f o r  unauthorized 

expendi tures  f o r  t h e  yea r s  1919 and 1924. 

D i f f e r en t  cons ide ra t i ons  from those  j u s t  discussed determine our  

conclusion on p l a i n t i f f s '  motion f o r  p a r t i a l  summary judgment on un- 

authorized expendi tu res  of t r i b a l  funds dur ing  f i s c a l  year 1929. 

- The Appropria t ion Act of March 7, 1928, 45 S t a t .  200, 203, making 

appropra t ions  f o r  t h e  Bureau of Ind ian  A f f a i r s  for t he  f i s c a l  year 

ending June 30, 1929, au thor ized  t h e  expendi ture  of $4,500 from t h e  p la in-  

t i f f s '  t r i b a l  funds f o r  t h e  support  of Ind ians  and t he  adminis t ra t ion  

of Indian proper ty  of p l a i n t i f f s '  r e s e rva t i on ,  45  S t a t .  222. The 

accounting r e p o r t  shows t h a t  dur ing  f i s c a l  year  1929, $6,199.70 was spent  

from t h e  p l a i n t i f f s '  IMPL funds and $1,117.80 was spent  from the p la in-  

tiffs' "Proceeds of Townsites" fund, amounting i n  a l l  t o  $7,317.50 i n  

expendi tures  from p l a i n t i f f s '  t r i b a l  funds during t h e  year. This exceeded 

t h e  amount appropr ia ted  under t h e  Appropria t ion Act f o r  f i s c a l  year  1929 

by $2,817.50. However, the defendant po in t s  ou t  t h a t  t he  Appropriation 

Act of March 4 ,  1929, 45 S t a t .  1562, 1571, for f i s c a l  year 1930 included 

an app rop r i a t i on  of $25,000 from p l a i n t i f f s  ' t r i b a l  funds,  made i r n e d i a t d ~  

ava i l ab l e  f o r  i n d u s t r i a l  a s s i s t a n c e ,  t he  amount t o  be expended i n  t h e  

d i s c r e t i o n  of t h e  Secre ta ry  of the I n t e r i o r  t o  enable  t he  Indians  t o  

become self -support ing.  The s t a t u t e  designated t h e  following purposes 

fo r  which the funds might be spen t :  

. . . For t h e  cons t ruc t i on  of  homes f o r  i nd iv idua l  
members of t h e  tribes; t h e  purchase f o r  s a l e  t o  them 
of seeds ,  animals,  machinery, t o o l s ,  implements, 
bu i l d ing  ma te r i a l ,  and o t h e r  equipment and supp l i e s  
and for  advances t o  o ld ,  d i s ab l ed ,  o r  ind igen t  Ind ians  
f o r  their support .  
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The prov is ion  au thor ized  l oans  t o  i nd iv idua l  Ind ians  from t r i b a l  funds,  

such loans  t o  be repa id  sub j ec t  t o  condi t ions  approved by t h e  Secre ta ry  

of t h e  I n t e r i o r .  Both t he  purpose of t he  loans  and t h e  t i m e  f o r  repayment 

a r e  s p e c i f i e d  i n  t h e  s t a t u t e .  The prov is ion  au thor ized  expendi tu res  on ly  

f o r  t h e  b e n e f i t  of i nd iv idua l  Ind ians .  The s t a t u t e  s p e c i f i e d  repayment 

t o  t he  United S t a t e s  ( f o r  even tua l  repayment t o  t h e  t r i b a l  funds charged 

f o r  t h e  expendi tu res ) ,  but  amounts repa id  during 1930 were made a v a i l a b l e  

f o r  f u r t h e r  app rop r i a t i on  f o r  i n d u s t r i a l  ass is ta .nce.  

D e t a i l s  of expendi tu res  and repayments of t r i b a l  funds f o r  i n d u s t r i a l  

a s s i s t a n c e  a r e  no t  shown i n  defendant ' s  accounting r epo r t .  I f  any indus- 

t r i a l  a s s i s t a n c e  funds were loaned between March 4 ,  1929, when t h e  

funds were f i r s t  made a v a i l a b l e ,  and June 30, 1929 ( the  end of f i s c a l  

year  1929),such expendi tu res  would have been w i th in  t he  s p e c i f i c  appropria-  

t i o n  requirement of t h e  1916 Act. I f  loans  during t h a t  per iod equa l led  

o r  exceeded t h e  amount by which expendi tures  from t r i b a l  funds 

exceeded amounts appropr ia ted  under t h e  Appropria t ion Act f o r  f i s c a l  year  

1929, t h e  p l a i n t i f f s '  motion f o r  p a r t i a l  summary judgment would have t o  

be denied. However, t h e  $25,000 i n  t r i b a l  funds f o r  i n d u s t r i a l  a s s i s t a n c e  

was no t  a v a i l a b l e  f o r  any purposes except those named i n  t he  above-quoted 

provis ion.  Defendant 's  account ing r e p o r t  l ists no disbursements f o r  l o a n s  

t o  Ind ians  i n  1929 i n  t h e  schedules  of disbursements from p l a i n t i f f s '  

t r i b a l  funds,  a l though disbursements f o r  such l oans  are shown f o r  o t h e r  

yea r s  from p l a i n t i f f s '  Proceeds of Townsites fund. Because of t h e  possi-  

b i l i t y  t h a t  i n d u s t r i a l  a s s i s t a n c e  funds w e r e  d isbursed between March 4 and 
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June 30, 1929,  and were l i s t e d  a s  d isbursements  under some heading o t h e r  

than  "Loans t o  Indians" ,  we  conclude t h a t  t h e  defendant  should be allowed 

t o  show, if i t  can,  t h a t  expendi tu res  dur ing  f i s c a l  yea r  1929 complied 

wi th  t h e  l i m i t a t i o n  i n  S 27  of  t h e  1916 Act. Consequently, we must deny 

the  p l a i n t i f f s t  motion f o r  p a r t i a l  summary judgment f o r  1929 expendi tu res  

a t  t h i s  time. 

in as muck^ a s  the defendant  r e l i e d  on t h e  i n d u s t r i a l  a s s i s t a n c e  

a u t h o r i z a t i o n  i n  t h e  f i s c a l  y e a r  1930 Appropr ia t ion Act t o  j u s t i f y  ex- 

pend i tu res  from tribal funds d u r i n g  f i s c a l  y e a r  1929 exceeding those  

appropr ia ted  i n  t h e  1929 Appropr ia t ion  Act,  t h e  defendant has  t h e  burden 

of showing t h a t  t h e  e x c e s s  was s p e n t  pursuant  t o  the i n d u s t r i a l  a s s i s t a n c e  

p rov i s ion  of t h e  1930 Act o r  o t h e r  s p e c i f i c  a p p r o p r i a t i o n  a v a i l a b l e  f o r  
8/ - 

expendi tu re  d u r i n g  f i s c a l  year 1929. 

We t u r n  now t o  t h e  m a t t e r  r e f e r r e d  t o  by both  p a r t i e s  of the  p r o v i s i o n s  

i n  t h e  Bureau o f  I n d i a n  A f f a i r s  Appropr ia t ion  Acts f o r  1919, 1 9 2 4 ,  and 

1929 a p p r o p r i a t i n g  p u b l i c  funds  f o r  t h e  c o s t s  of t h e  i r r i g a t i o n  system 

on p l a i n t i f f s '  r e s e r v a t i o n ,  t h e  c o s t s  t o  be reimbursed from des igna ted  

t r i b a l  funds.  (The d i s c u s s i o n  h e r e  of reimbursement of pub l ic  funds from 

t r i b a l  funds  must be d i s t i n g u i s h e d  from the very d i f f e r e n t  type of repayment, 

8/  Appendix C ,  submit ted w i t h  t h e  de fendan t ' s  motion f o r  de te rmina t ion  - 
of  t h e  scope of supplemental  account ing ,  is a copy of a schedule  of 
c o l l e c t i o n s  f o r  t h e  month of May 1939 a t  t h e  Colorado River Agency. 
Loans from t r i b a l  funds  t o  i n d i v i d u a l s  were no t  l i s t e d  on this schedu le ,  
bu t  informat ion showing t h e  amount, i f  any, spen t  from t h e  p l a i n t i f f s '  
t r i b a l  funds  f o r  i n d u s t r i a l  a s s i s t a n c e  l o a n s  between March 4 and June 30, 
1929, must be a s  r e a d i l y  o b t a i n a b l e  a s  was Appendix C and should be 
furnished t o  t h e  p l a i n t i f f s .  
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mentioned i n  t h e  immediately preceding paragraphs ,  invo lv ing  t h e  reimburse- 

ment of t r i b a l  funds f o r  i n d u s t r i a l  a s s i s t a n c e  l o a n s  made t o  i n d i v i d u a l  

Ind ians . )  The i r r i g a t i o n  c o s t s  h e r e  involved were based on s t a t u t o r y  pro- 

v i s i o n s  a p p r o p r i a t i n g  s p e c i f i c  sums from p u b l i c  funds  ( g e n e r a l  funds  of t h e  

Treasury)  and r e q u i r i n g  reimbursement from s p e c i f i e d  t r i b a l  funds .  An 

a p p r o p r i a t i o n  of  t h i s  k ind is regarded a s  a  s p e c i f i c  a p p r o p r i a t i o n  by 

Congress of  t h e  des igna ted  t r i b a l  funds w i t h i n  t h e  requirements  of 27 

of t h e  1916 Act,  a s  no a d d i t i o n a l  a p p r o p r i a t i o n  by Congress is necessa ry  

t o  permit  reimbursement of t h e  p u b l i c  funds from t h e  t r i b a l  funds .  Conse- 

quen t ly ,  t h e  a p p r o p r i a t i o n  of  p u b l i c  funds  re imbursable  from s p e c i f i e d  t r i b a l  

funds o f  p l a i n t i f f s  d u r i n g  1919, 1924, and 1929 amounted t o  t h e  a p p r o p r i a t i o n  

of t h e  s p e c i f i e d  t r i b a l  funds ,  and expendi tu res  therefrom w i t h i n  t h e  

amounts a p p r o p r i a t e d  should be considered i n  determining whether expendi tu res  

of t r i b a l  funds  were a u t h o r i z e d  d u r i n g  t h e s e  years .  

The p l a i n t i f f s  s t a t e d  t h a t  t h e  Appropr ia t ion Act f o r  f i s c a l  y e a r  1919 

a p p r o p r i a t e d  $70,000 of  p u b l i c  funds  f o r  i r r i g a t i o n  work on t h e  Colorado 

River I n d i a n  Reserva t ion ,  $20,000 of  which was t o  be reimbursed t o  t h e  

United S t a t e s  from proceeds  of t h e  s a l e s  of  r e s e r v a t i o n  l a n d s  which t h e  

p l a i n t i f f s  d e s c r i b e d  as "non-IMPL funds". However, t h e  p l a i n t i f f s  d i d  

no t  mention t h a t  d isbursements  f o r  i r r i g a t i o n  c o n s t r u c t i o n  and maintenance 

c o s t s  were paid  f o r  from IMPL funds  I n  1919, 1924, and 1929. 

The defendant  a l s o  noted t h a t  t h e  Appropr ia t ion  Act f o r  1919 inc luded  

a re imbursable  a p p r o p r i a t i o n  of  $70,000 f o r  t h e  i r r i g a t i o n  system on 
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r e se rva t i on ,  a s s e r t i n g  t h a t  t h e  United S t a t e s  was not  ob l iga ted  

by s t a t u t e ,  t r e a t y ,  o r  agreement t o  bear  t h e  expenses of cons t ruc t ion  and 

maintenance of t h a t  system. The defendant r e f e r r e d  t o  i r r i g a t i o n  c o s t s  

as  an  example of  expendi tu res  of t r i b a l  funds which benef i ted  the  Indians  

and t h e r e f o r e  were n o t  recoverable .  

The accounting r e p o r t  shows t h a t  t he  following disbursements f o r  t he  

cons t ruc t ion  and maintenance of i r r i g a t i o n  systems on the  p l a i n t i f f s '  

r e s e rva t i on  were made from p l a i n t i f f s '  IMPL funds during the  t h r ee  years  

a f f ec t ed  by t h e  motion f o r  p a r t i a l  summary judgment: 

1919. . . . . . . . . . .  .$6,304.08 
1924.  . . . . . . . . . . .  253.16 
1929. . . . . . . . . . . .  1,800.00 

To ta l  $8,357.24 

We did no t  s e p a r a t e  t he se  expendi tu res  from disbursements of t r i b a l  funds 

f o r  o the r  purposes dur ing  t h e  t h r e e  years here  involved because the  p a r t i e s  

did not  do s o  and t h e  ques t ion  of a d j u s t i n g  t he se  amounts can be handled 

in subsequent proceedings.  However, t h e  accounting r epo r t  shows that: 

more than $10,000.00 f o r  i r r i g a t i o n  cons t ruc t ion  and maintenance was dis- 

bursed from t h e  p l a i n t i f f s '  IMPL funds a f t e r  t he  e f f e c t i v e  d a t e  of 5 27 

of t he  1916 Act, a l though expendi tures  of t r i b a l  funds f o r  these  Purposes 

were requi red  by s t a t u t e  t o  be charged aga in s t  a d i f f e r e n t  t r i b a l  fund. 

t h e  quest ions  t o  be resolved i n  charging t he  p l a i n t i f f s '  IMPL fund f o r  

these expendi tures .  
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9/ - 
AS explained i n  d e t a i l  below, we conclude t h a t  i r r i g a t i o n  c o s t s  

t o t a l i n g  $6,304.08 were charged aga ins t  t he  p l a i n t i f f s '  IMPL funds f o r  

f i s c a l  year 1919 which should have been charged aga ins t  another  fund, 

L e . ,  proceeds of s a l e s  of su rp lus  lands ,  t o  comply with t h e  app l i cab l e  

s t a t u t o r y  requirement. Nei ther  t he  accounting r epo r t  nor anything i n  

9/ The Appropriation Act for f i s c a l  year  1919, 40 S t a t .  561, 568, author- - 
ized t he  expendi ture  of $70,000 5,r i r r i g a t i o n  purposes on p l a i n t  i f  f s  ' 
reserva t ion .  Of t he  t o t a l ,  $20,000 was a v a i l a b l e  f o r  cons t ruc t ion ,  
opera t ion ,  and maintenance c o s t s ,  and was reimbursable a s  provided i n  
t he  Act of Apr i l  4 ,  1910, 36 S t a t .  273. The l a t t e r  a c t  required t h a t  
i r r i g a t i o n  c o s t s  be reimbursed from proceeds of t he  s a l e  of su rp lus  lands  
of the  Colorado River Reservation. The remaining $50,000 ava i l ab l e  f o r  
i r r i g a t i o n  c o s t s  on p l a i n t i f f s '  r e se rva t ion  during f i s c a l  year  1919 was 
t o  b e  used f o r  secur ing  water and f o r  making surveys and p lans  f o r  a 
complete i r r i g a t i o n  system. This $50,000 was made reimbursable from 
the  proceeds of the  s a l e  of town l o t s  under t he  Act of Apr i l  30, 1908, 
35 S t a t .  77,  i . e . ,  from t h e  t r i b a l  fund "Proceeds of Townsites, Colorado 
River Reservation, Arizona." The accounting r epo r t  shows t h a t  no d i s -  
bursements f o r  i r r i g a t i o n  survey and planning were made from publ ic  
funds o r  from the  p l a i n t i f f s '  "Proceeds of Townsites" fund. None of 
the  $50,000 appropriated f o r  f i s c a l  year  1919 surveys and p lans  f o r  
a  complete i r r i g a t i o n  system appears  t o  have been spent  t h a t  year  and 
the  accounting r epo r t  i n d i c a t e s  t h a t  no funds have been disbursed from 
t h e  "Proceeds of ~ o w n s i t e s "  fund f o r  reimbursing t h e  United S t a t e s  f o r  
such cos t s .  However, a s  i nd i ca t ed  above, disbursements f o r  cons t ruc t ion  
and maintenance c o s t s  of i r r i g a t i o n  systems on t h e  ~ l a i n t i f f s '  r e se rva t ion  
were made from the  p l a i n t i f f s '  IMPL funds i n  t he  amount of $6,304.08 
f o r  f i s c a l  year  1919. We noted previously t h a t  t h e  appropr ia t ion  a c t  
f o r  t h a t  year provided t h a t  amounts spent  f o r  cons t ruc t ion ,  opera t ion ,  
and maintenance of i r r i g a t i o n  systems were t o  be reimbursed from the  
proceeds of t h e  s a l e  of su rp lus  r e se rva t ion  lands.  
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t h i s  record mentions a fund cons i s t i ng  of o r  r e l a t e d  t o  the  proceeds of 

sales of su rp lu s  r e se rva t i on  lands.  The p l a i n t i f f s '  IMPL fund has not  

been repa id  t h e  amount disbursed f o r  these  i r r i g a t i o n  cos t s .  

The amounts appropr ia ted  f o r  i r r i g a t i o n  c o s t s  i n  appropr ia t ion  a c t s  

f o r  fiscal years  1924 and 1929, l i k e  t h e  i r r i g a t i o n  cons t ruc t ion ,  opera t ion  

and maintenance c o s t s  f o r  f i s c a l  year  1919, were made reimbursable from 
lo/  

the  proceeds of s a l e s  of p l a i n t i f f s '  su rp lu s  l a n d z  A s  i nd i ca t ed  above, 

the p l a i n t i f f s '  IMPL funds were used f o r  i r r i g a t i o n  cos t s  dur ing 1924 

and 1929 a s  i n  1919. The IMPL funds have n o t  been repa id  f o r  t h e  

$253.16 disbursed  for  cons t ruc t ion  and maintenance costs i n  f i s c a l  yea r  

1924 o r  t he  $1,800.00 f o r  such cos t s  disbursed i n  f i s c a l  yea r  1929. 

I r r i g a t i o n  c o s t s  which were made reimbursable from t r i b a l  funds and 

which had n o t  been reimbursed became subject t o  adjustment and cancel- 

l a t i o n  a f t e r  enactment of t h e  L e a v i t t  Act of J u l y  1, 1932, 25 U.S. C. 

§ 386a. There is s u b s t a n t i a l  evidence t ha t  t h e  p l a i n t i f f s  may have 

been adversely a£ f ec t ed  by t h e  f a i l u r e  t o  repay t h e i r  IMPL funds f o r  t h e  

expendi tures  f o r  i r r i g a t i o n  cons t ruc t ion  and maintenance c o s t s  on t h e i r  

r e se rva t i on  dur ing  f i s c a l  years  1919, 1924, and 1929, as some o r  a l l  of 

t he  c o s t s  might have been canceled o r  otherwise  ad jus ted  under t h e  

Leav i t t  Act if they had not  been reimbursed from t h e  IMPL fund which w a s  

improperly charged permanently f o r  them. 

l o /  42 S t a t .  1174, 1187, 45 S t a t . ,  202, 212. - 
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I n  accordance wi th  t he  provis ions  of t he  Leavi t t  Act, c e r t a i n  

reimbursable cons t ruc t ion ,  opera t ion ,  and maintenance cos t s  of 

i r r i g a t i o n ,  t o t a l l i n g  $550,907.62 on p l a i n t i f f s  ' reserva t ion ,  were 

canceled as recommended by t h e  Secre ta ry  of t h e  I n t e r i o r  and approved by 

Congress. H. R. Doc. No. 501, 72d. Cong. 2d Sess.  (1932). Other such 

cos t s  may have been canceled by s i m i l a r  r epo r t s  t o  Congress under t h e  
11/ 

Leavi t t  Act a f t e r  1932: Had t h e  p l a i n t i f f s '  IMPL funds no t  been used 

t o  pay i r r i g a t i o n  cons t ruc t ion ,  opera t ion ,  and maintenance c o s t s ,  and had 

the amounts remained charged aga ins t  proceeds of t h e  s a l e  of su rp lus  

land of p l a i n t i f f s '  r e se rva t ion  a s  d i r ec t ed  by Congress, t h e  cos t s  might 

have been canceled or  otherwise ad jus ted  under t h e  L e a v i t t  Act, e r a s i n g  

o r  diminishing t h e  debt f o r  these  charges.  

The p l a i n t i f f s  ' IMPL funds which were charged f o r  reimbursement 

of these  i r r i g a t i o n  cos t s  had been i n  ex i s t ence  f o r  many years  when 

Congress d i r ec t ed  i n  appropr ia t ion  a c t s  t h a t  t h e  charges be reimbursed 

11/ Ihe i r r i g a t i o n  p r o j e c t  on p l a i n t i f f s '  r e se rva t ion  was descr ibed i n  H.R. 
Doc. No. 501 as a s e r i o u s  problem because of t h e  tendency of t he  i r r i g a t e d  
lands  t o  become a l k a l i e d  f o r  l a c k  of a drainage system. More land was under 
d i t c h  than could be used because new a r e a s  were brought i n  t o  rep lace  t r a c t s  on 
which t h e  accumulated a l k a l i  made f u r t h e r  farming impossible.  The r epo r t  
s t a t e d  t h a t  approximately one-third of t h e  land under d i t c h  was s o  badly 
a lka l i ed  a s  t o  be use less  f o r  t i l l a g e  i n  i t s  presen t  condi t ion;  t h a t  i n  
the remaining two-thirds,  a l k a l i  was beginning t o  show i n  many p l aces ,  
and t h a t  i n  from t h r e e  t o  f i v e  years  most of i t  would be u se l e s s  f o r  
farming unless  drainage were provided immediately. 

I n  accordance with the recommendation i n  H.R. Doc. No. 501, construc- 
t i o n  charges f o r  a l l  i r r i g a t i o n  works before  1910 were canceled as the 
works had been unsuccessful  and were v i r t u a l l y  use less .  Fur ther  recom- 
mendation about ccmstruction charges was postponed u n t i l  a dec i s ion  was 
made about drainage f o r  p l a i n t i f f s '  lands.  Operation and maintenance 
charges had not  been assessed aga ins t  most Indian-used lands.  These 
cos t s  were a l s o  canceled by H. R. Doc. No. 501. 
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from proceeds of t h e  s a l e  of su rp lu s  r e se rva t i on  lands. Since Congress 

might have bu t  d id  no t  make t h e s e  i r r i g a t i o n  cos t s  reimbursable from 

INPL funds, it  seems c l e a r  t h a t  IMPL funds were not  intended t o  be used 

f o r  reimbursement of t h e  cos t s .  Had t h e  p l a i n t i f f s '  IMPL funds been 

repaid a t  a l a t e r  da t e  f o r  t h e  unauthorized disbursements,  i t  might be 

argued t ha t  t h e  p l a i n t i f f s  were no t  harmed. But s i n c e  t h e  IMPL funds 

were no t  repa id  such a view is  unccnvincing. The ac t i on  of t h e  Unf ted  

States i n  cancel ing s u b s t a n t i a l  amounts of t h e s e  i r r i g a t i o n  costs under 

the Leav i t t  Act sugges t s  t h e  ob jec t ions  t o  charging any t r i b a l  funds 

there for .  &g n. 11 , supra .  

W e  conclude t h a t  t h e  unauthorized disbursements from the  p l d n t i f f s  

IMPL fund, which were no t  repa id  t o  t ha t  fund, were t r i b a l  funds 

which, wi thout  regard t o  5 27 of  t h e  1916 Act, were spen t  improperly 

rz/ 
during the  yea r s  involved. The accounting repor t  shows t h a t  more than 

$40,000 was disbursed from IMPL funds f o r  cons t r c z t i o n  and maintenance 

of i r r i g a t i o n  systems, some of which was spent  before  t he  e f f e c t i v e  d a t e  

of t h e  1916 Act. Consequently, t he  p l a i n t i f f s  may choose t o  s e p a r a t e  

these  expendi tu res  from disbursements which ap2ear t o  be improper only 

because they exceeded t h e  s p e c i f i c  appropr ia t ion  l i m i t a t i o n  i n  t h e  1916 

Act. I n  any even t ,  some important  aspec ts  of t h e  disbursement of 

z/ A t r u s t e e  is ob l iga t ed  t o  use t he  t r u s t  funds i n  i ts hands i n  t h e  
WaY most b e n e f i c i a l  t o  t h e  p l a i n t i f f s .  Menominee Tribe v. United S t a t e s ,  102 
Ct . C1. 555 (1945). In  considering a s t a t u t e  permitting withdrawals 
from a t r u s t  f m d  t o  carry on a bus iness  f o r  t h e  p l a i n t i f f ,  t h e  cou r t  
held t h a t  amounts withdrawn f o r  permanent improvements should have been 
res tored  over  a reasonable  per iod  of time t o  t h e  fund f o r  ope ra t i ng  
expenses from which withdrawn. 



39 Ind. C1. Comm. 42 

p l a i n t i f f s '  t r i b a l  funds regarding i r r i g a t i o n  c o s t s  have not  been considered 

by t he  p a r t i e s .  Thus, a  dec is ion  on the  p l a i n t i f f s '  motion f o r  summary 

judgment would be premature a t  t h i s  po in t .  

We tu rn  next t o  t he  p l a i n t i f f s '  request  f o r  a  supplemental accounting 

of t r i b a l  funds disbursed under t he  i n d u s t r i a l  a s s i s t a n c e  provis ions  of 

appropr ia t ion  a c t s .  The motion w i l l  be granted,  as a l ready  discussed,  f o r  

the  period between March 4 ,  and June 30, 1929.  The p l a i n t i f f s  contend 

t h a t ,  t o  determine whether expendi tures  of t r i b a l  funds f o r  i n d u s t r i a l  

a s s i s t a n c e  were wi th in  t he  l i m i t s  s e t  by Congress, they a r e  e n t i t l e d  t o  a  

supplemental accounting of a l l  t r i b a l  funds spent  pursuant t o  t he  i n d u s t r i a l  

a s s i s t a n c e  provis ions  of t he  Appropriat ion Act of March 4 ,  1929,  and of 

s i m i l a r  provis ions i n  subsequent s t a t u t e s .  According t o  t h e  p l a i n t i f f s ,  

they need t o  know i n  p a r t i c u l a r  t he  amount by which t r i b a l  funds spent  f o r  

i n d u s t r i a l  a s s i s t a n c e  were reimbursed. The defendant 's  accounting r epo r t  

does not  show t h i s  information. 

We agree t h a t  t h e  p l a i n t i f f s  a r e  e n t i t l e d  t o  know whether t h e i r  t r i b a l  

funds appropriated f o r  i n d u s t r i a l  a s s i s t a n c e  were spent  a s  requi red  by 

s t a t u t e  and t o  know a l s o  t he  amount by which the funds were reimbursed. 

However, t h e  p l a i n t i f f s  have not  c i t e d  t he  s t a t u t e s  involved o t h e r  than t h e  

Act of March 4,  1929. To avoid unce r t a in ty  and delay,  the  p l a i n t i f f s  

should fu rn i sh  t he  defendant with t he  c i t a t i o n s  of t h e  appropr ia t ions  of 

t r i b a l  funds f o r  i n d u s t r i a l  a s s i s t a n c e  f o r  which they want a  supplemental 

accounting. The defendant w i l l  be d i r e c t e d , t o  f u r n i s h  accounting d a t a  

showing the  use and reimbursement of t r i b a l  funds f o r  i n d u s t r i a l  a s s i s t a n c e  

upon c i t a t i o n  by t h e  p l a i n t i f f s  of t h e  s t a t u t e s  involved. 
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The plaintiffs have also requested supplemental accounting of their 

"tribal IIM accounts" without identifying the accounts referred to, and a 

supplemental accounting of their trust funds generally after the effective 

date of section 27 of the Act of May 18, 1916. In our opinion, this request 

is not sufficiently definite to grant at this time. Part IV of the accounting 

report lists the names and titles of appropriations or funds under which 

disbursements were made and either the warrant number and date or the statutes 

authorizing the disbursements. If the plaintiffs are unable to determine 
s 

the statutory provisions authorizing particular disbursements of tribal 

funds listed in the accounting report, they may use interrogatories or 

except to specific items. We conclude that other than furnishing the data 

specified above on tribal funds appropriated for industrial assistance, 

the plaintiffs' motion for supplemental accounting should be denied as of 

this time. 

Finally, we consider the defendant's motion for a determination of the 

scope of supplemental accounting . The plaint iff s ' reply to this motion 
indicated that the motion for supplemental accounting applied only to 

tribal funds, a restriction which the defendant had, in ef feet, requested* 

Accordingly, the motion of the defendant will be denied. 

To recapitulate, the Commission has determined that the plaintiffs 

are entitled to interest under the Act of April 1, 1880, on their Proceeds 

of Townsites fund. The Commission has determined further that the term 

''other payments" in 5 27 of the Act of May 18, 1916. means Payments like 

per capita or individual payments to members of Indian tribes. In addition, 
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we have concluded t h a t  a c t i o n  a t  t h i s  time on t h e  p l a i n t i f f s '  motion f o r  

p a r t i a l  summary judgment would be premature. The motion f o r  p a r t i a l  summary 

judgment w i l l ,  t h e r e fo re ,  be denied without p re jud ice .  The motions d i s -  

cussed i n  t h e  immediately preceding paragraphs w i l l  be denied wi th  t h e  

except ion of a supplemental  account ing of t r i b a l  funds appropr ia ted  f o r  

i n d u s t r i a l  a s s i s t ance .  

The a t t o r n e y s  and accountants  f o r  t he  r e spec t i ve  p a r t i e s  w i l l  be 

requested t o  meet wi th  Commissioner Vance f o r  an informal  account ing con- 

fe rence  wi th in  t h i r t y  days of t h e  date of t h i s  decis ion.  A t  t h a t  conference 

t h e  cu r r en t  s t a t u e  of t h i s  case ,  t h e  p o s s i b i l i t y  o f  s e t t l emen t ,  and t h e  

need, i f  any, f o r  a d d i t i o n a l  supplemental  account ing w i l l  be d i scussed  and 

a t r ia l  d a t e  w i l l  be set, An o rde r  cons i s t en t  herewith is t h i s  day being 

issued.  

J hn T. Vance, Commissioner e7- 
We concur: 

Brant ley Blue, 


