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OPINIOQ OF THE COMMISSION 

Kuykendall, Chairman, delivered the opinion of  the Connnission. 

The Commission has before  it defendant ' s  motion i n  t he se  dockets 

f o r  p a r t i a l  summary judgment concerning i ts  accoun tab i l i t y  f o r  c e r t a i n  

t r i b a l  o rgan iza t ion  funds. 

We w i l l  briefly o u t l i n e  the background of  defendant ' s  motion i n  t h i s  

accounting ac t i on .  I n  Volume I V  of t h e  General Accounting Office Report 

i n  these dockets ,  c e r t i f i e d  March 9 ,  1961 ( h e r e i n a f t e r  t h e  GAO Report), 

defendant provided informat ion concerning 84 "Tribal  Organization Funds." 

P l a i n t i f f ' s  except ions  (a) and (b)  t o  defendant ' s  accounting r e p o r t  i n  

these  dockets  complained thaq defendant f a i l e d  t o  account f o r  approximately 

$6 m i l l i o n  i n  revenues and disbursements o f  p l a i n t i f f ' s  t r i b a l  organization 

funds. 
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P l a i n t i f f  f i l e d  a motion r e q u e s t i n g  a compl.ete account ing which 

would supply the  miss ing  d a t a .  We concluded t h a t  defendant  had an 

o b l i g a t i o n  t o  supp ly  t h e  reques ted  d a t a ,  and i s s u e d  an o r d e r  r e q u i r i n g  

defendant  t o  do so. 31 Ind.  C1. Corn. 40,  43-46 (1973). Defendant then 

f i l e d  a motion f o r  r e h e a r i n g  and c l a r i f i c a t i o n ,  i n  response t o  which 

we i s s u e d  an o r d e r  t o  make i t  c l e a r  t h a t  "defendant is  n o t  r e q u i r e d  t o  

account f o r  t r i b a l  o r g a n i z a t i o n  funds which have been t r a n s f e r r e d  t o  

p l a i n t i f f ,  bu t  t h a t  defendant  has t h e  burden of  showing such t r a n s f e r . "  

34 Ind. C 1 .  Corn. 432, 434 (1974). Following a motion f o r  r e h e a r i n g  by 

p l a i n t i f f ,  this o r d e r  was rea f f i rmed .  35 Ind.  Cl. Cornm. 313 (1975). 

Defendant submit ted i t s  supplemental  account ing r e p o r t  on t r i b a l  

o r g a n i z a t i o n  h n d s ,  c e r t i f i e d  June 9 ,  1975 ( h e r e i n a f t e r  t h e  TOF Report) .  

On J u l y  3, 1975, defendant  f i l e d  i t s  i n s t a n t  motion. On December 11, 1975, 

p l a i n t i f f  f i l e d  a l e n g t h y  response  t o  d e f e n d a n t ' s  motion,  w i t h  1 2  

appendices ,  and defendant  f i l e d  a r e p l y  t h e r e t o  on March 1, 1976. I n  

t h e  course  of  t h e s e  proceedings  ,defendant h a s  f i l e d  102 e x h i b i t s ,  i n c l u d i n g  

t h e  GAO and TOF r e p o r t s .  

Defendant ' s  TOF Report  does n o t  c o n t a i n  d a t a  concerning 35 funds 

wherein t h e  e a r l i e s t  d a t e  of  a c t i v i t y  occurred a f t e r  August 13, 1946. 

The remaining 49 funds ,  p l u s  t e n  a d d i t i o n a l  "en te rpr i se"  I n d i v i d u a l  Indian 

Money (IIM) accounts  n o t  inc luded  i n  t h e  GAO Report ,  a r e  included i n  t h e  

TOF Report .  

The i n t r o d u c t i o n  t o  t h e  TOF Report c o n t a i n s  t h e  fol lowing p e r t i n e n t  

passage : 
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2 * ' No c l e a r  documentation e x i s t s  showing " t r a n s f e r  
of c o n t r o l "  p e r  s e .  Ins tead  t h e  records  reviewed by 
t h i s  o f  f i c c  and included a s  e x h i b i t s  accompanying 
t h i s  r e p o r t  r e f l e c t  t h e  e x t e n t  o f  c o n t r o l  e x e r t e d  by t h e  
Navajo Tr ibe  from t h e  incep t ion  of t h e  funds t o  August 
13, 1946, * * A l l  o f  the  funds l i s t e d  w i t h i n  this 
r e p o r t  were u t i l i z e d  t o  channel r e l i e f  monies t o  needy 
Ind ians ,  develop community p r o j e c t s ,  and, i n  a  v e r y  few 
i n s t a n c e s ,  t o  c r e a t e  what might be more commonly thought 
o f  a s  an e n t e r p r i s e .  Of the  f i f t y - n i n e  funds l i s t e d ,  
only  t h e  sawmill ,  a r t s  and c r a f t s ,  f l o u r  m i l l ,  l i v e s t o c k  
d i s p o s i t i o n s ,  and ram p a s t u r e s  s ~ o u l d  probably be con- 
s i d e r e d  t r u e  e n t e r p r i s e s .  O f  t h e s e ,  on ly  t h e  sawmill 
u t i l i z e d  t r i b a l  r e s o u r c e s  ( t imber)  . 

The Navajo e n t e r p r i s e s  l i s t e d  ;k +< 9; der ived  t h e i r  
funds from t h r e e  p r i n c i p a l  sources :  g r a t u i t y  funds 
from t h e  r e l i e f  and r e h a b i l i t a t i o n  a c t s  o f  t h e  19301s ,  
d i r e c t  loans  a v a i l a b l e  under " Indus t ry  Among Indians"  
a p p r o p r i a t i o n s ,  and/or  t r i b a l  trust funds.  ;:;w 

The TOF r e p o r t  accord ing ly  is  organized i n t o  s e c t i o n s  corresponding 

t o  t h e  source  of t h e  funds involved.  The i s s u e  now before  t h e  Commission 

i s  whether t h e  Government s h a l l  be r e q u i r e d  t o  account f o r  any o f  t h e  

T r i b a l  Organizat ion Funds. On t h e  b a s i s  o f  t h e  evidence p resen ted  by 

t h e  p a r t i e s ,  we have made s e p a r a t e  f i n d i n g s  concerning q u e s t i o n s  

o f  f a c t  which a r e  p e r t i n e n t  t o  a  d e c i s i o n  on c e r t a i n  i s s u e s  b e f o r e  us .  

The f i r s t  s u b s t a n t i v e  p o r t i o n  o f  t h e  TOF r e p o r t ,  s e c t i o n  I1 (A) ,  

l i s t s  24 funds "without r e c e i p t s . "  These a r e  funds c o n t a i n i n g  moneys r e -  

ceived s o l e l y  from emergency r e l i e f  a p p r o p r i a t i o n  a c t s  of t h e  1930's. 

Defendant a s s e r t s  t h a t  t h e s e  funds were g r a t u i t o u s l y  appropr ia ted ,  and 

t h a t  t h e r e f o r e  i t  h a s  no du ty  t o  account f o r  them. 

P l a i n t i f f  f i r s t  contends t h a t  t h e r e  i s  no evidence t o  suppor t  t h e  

statement i n  t h e  TOF r e p o r t  that t h e  funds involved rece ived  only  monies 

from emergency r e l i e f  and r e h a b i l i t a t i o n  ac ts .  However, account ing 
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repor ts  prepared by the  Government's accounting personnel a r e ,  i f  uncon- 

t r ad ic t ed ,  prima f a c i e  evidence of the statements and evidence presented 

there in .  See, Minnesota Chippewa Tribe v. United S t a t e ,  Docket 1 8 - C ,  32 

Ind. C1.  Corn. 192, 197 ( l973),  Blackfeet and Gros Ventre Tribes v. United 

S ta t e s ,  Dockets 279-C and 250-A, 32 Ind. C1. Conun. 65, 105-06 (1973). As 

! 
p l a i n t i f f  has presented no cont radic tory  evidence, nor made any a l lega t ions  

of f a c t  t o  r e f u t e  the  r epor t ,  we r e j e c t  t h i s  argument of p l a i n t i f f .  

P l a i n t i f f  a l s o  argues, however, t ha t , r ega rd le s s  of whether these 

funds were g ra tu i tous ly  appropriated,  the Government is accountable for 

a l l  t r i b a l  funds administered by the  Government as  t ru s t ee .  We agree. 

The Government's t r u s t  r e spons ib i l i t y  i s  analogous t o  t h a t  o f  a  

p r iva t e  t r u s t e e .  See Blackfeet ,  supra. In p r iva t e  t r u s t  law, a donor o r  

s e t t l o r  who is a  t r u s t e e  has the  same f iduciary  r e s p o n s i b i l i t i e s  as  any 

o ther  t r u s t e e .  See A. S c o t t ,  Law of Trus ts ,  Sec. 100 (3d Ed., 1967). - 
The Government maintains,  however, t h a t  i t  was not t r u s t e e  over the 

t r i b a l  organizat ion funds, and therefore ,  had no f iduciary  obl iga t ions  

concerning them. Defendant c i t e s  its exh ib i t s  4 through 9, by which it 

a l l eges  individual  Navajo Indians, o r  the  Navajo Tribal  Council, accepted 

these funds as  t r u s t e e s .  P l a i n t i f f  responds t h a t  the so-ca l led  t r u s t  

agreements d id  not i n  f a c t  r e l i e v e  the Government of i t s  t r u s t  r e spons ib i l i t y .  

P l a i n t i f f  a l s o  s t r e s s e s  the  argument t h a t  these funds were maintained i n  

IIM accounts by the  Government, and t h a t  the Government considered the  

IIM accounts t o  be t r u s t  funds. 

The evidence i n  the  record is ample t o  enable us t o  examine this matter. 

We s t a r t  with t h e  s tatement  i n  the  TOF repor t  quoted hereinabove t h a t  



"no c l e a r  documentation e x i s t s  showing ' t r a n s f e r  of con t ro l '  per se.  

Instead the  records reviewed ... r e f l e c t  the  ex ten t  of con t ro l  exerted 

by the  Navajo Tribe . . . I '  (Emphasis added.) The evidence supports  this 

statement.  There was no t r a n s f e r  of con t ro l ,  although the  t r i b a l  leadership was 

given a l imited r o l e  i n  determining the  use of the  funds. 

For example, defendant 's  exh ib i t  9 is  a  form e n t i t l e d   r rust 

Agreement f o r  Rel ief  and Rehabi l i ta t ion  Grant t o  Unorganized Tribe." Compare 

Dept. of I n t e r i o r ,  Federal Indian Law 290 (1958). The agreement s t a t e s  

t h a t  t he  Emergency Relief  Appropriation Act had made funds ava i l ab le  t o  

the Office of Indian Af fa i r s  f o r  p ro jec t s  t o  provide r e l i e f  f o r  Indian 

t r i b e s  f o r  persons i n  need, and $35,000 had been a l loca ted  t o  the  Navajo 

Agency f o r  t he  bene f i t  of p l a i n t i f f  t r i b e ,  with the  Chairman and Vice- 

Chairman of the  Navajo Tr iba l  Council t o  a c t  as  t r u s t e e s  f o r  and on behalf 

of the  t r i b e .  

The agreement then spec i f i ed  t h a t  the  t r u s t e e s  accepted t h e  grant 

"in conformity with a program approved by t h e  Office of Indian Af fa i r s  "; 

t h a t  any improvements would be "constructed under the  d i r e c t i o n  and 

supervision of the  Superintendent of the  Agency from plans furnished o r  

approved by the  Office of Indian Af fa i r s ,  and under regula t ions  es tab l i shed  

by t h a t  of f icd ' ;  and, t h a t  the  fund would be "deposited by the  Trustees 

as  a  voluntary deposi t  with the  Special  Disbursing Agent. . . f o r  c r e d i t  

t o  an Individual Indian Money Account, captioned 1939 Navajo Tribe 

Rehabi l i ta t ion  Trust Fund." 
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The remaining provisions are of the same tenor, that is, the Govern- 

ment was to select projects, to supervise and direct them, and was to 

sign all contracts, and control all disbursements. The manuals of 

instruction issued by the Department of Interior for use in implementa- 

tion of t h ?  emergency relief acts spell out in detail how the Government 

was to direct and administer virtually all aspects of the projects. 

A variety of government documents submitted by plaintiff as appendices 

to its reply to defendant's motion further support the determination 

that tribal projects using the funds in question were administered and 

managed by the Government. 

Inasmuch as the normal method of disposing of Indian funds, including 

treaty funds, was by common consent of the tribe and the Government 

(see Department of Interior, Federal Indian Law, supra, p. 738),the pro- 

visions for involvement of the Indian "trustees" appear to have been 

designed simply to maintain normal practice. The impression that is 

suggested by the evidence is that the limited role of the Indian "trustees" 

was instituted to give tribal leaders recognition, and some understanding 

of and experience in management, in order that at a later date they 

might exercise significant responsibility and autonomy. This would 

accord with the Indian policy of the Government, as described in Federal 

Indian Law (supra, pp. 261, 263; cf. p. 651, and in the Manual of 

Instructions issued for use by the Indian Service in administration of 

Emergency Relief Act funds (finding 2, inf ra, re "tribal cooperation"). 

Moreover, the fact that the relief and rehabilitation funds were held 

by defendant in IIM tribal accounts indicates that the funds were held by 
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defendant i n  t r u s t  f o r  t he  t r i b e .  P e r t i n e n t  l e g i s l a t i o n  and Indian 

Service accounting p r a c t i c e s  unmistakably provide t h a t  I I M  accounts are 

funds held i n  t r u s t  f o r  Indian tribes and groups, as w e l l  as ind iv idua l s ,  

by t h e  Government. Gila River Pima-Maricopa Indian Conmunity v. United 

States, Docket 236-E, 38 Ind. C1. Comm. 1, 2 1  (1976). 

We the re fo re  conclude that  defendant is accountable  f o r  t he  t r i b a l  

o rganiza t ion  funds "without r ece ip t s "  l i s t e d  i n  s e c t i o n  I I ( A )  of defendant 's  

TOF r epo r t .  

I1 . 
The secocd subs t an t ive  po r t i on  of t he  TOF r e p o r t ,  s e c t i o n  II(B), 

lists 19  funds "with r ece ip t s . "  These inc lude  1 7  funds which conta in  

monies received under Emergency Rel ie f  Appropriation Acts,  p lu s  income 

from the  e n t e r p r i s e s  e s t ab l i shed  with t h e  i n i t i a l  funds,  o r  t r a n s f e r s  

from o the r  e n t e r p r i s e  accounts ,  and two funds cons i s t i ng  s o l e l y  of en te r -  

p r i s e  income o r  t r a n s f e r  funds. 

Defendant r e l i e s  on the  arguments advanced concerning the previous 

s e c t i o n  for t he  propos i t ion  t h a t  con t ro l  was t r ans fe r r ed  t o  Indian 

" t rus tees"  as t o  t he se  funds. 

For the same reasons t h a t  defendant ' s  arguments above were r e j e c t e d ,  

they must be r e j e c t e d  here .  Furthermore, t o  t h e  ex t en t  t h a t  t h e s e  funds 

include income generated by bus iness  e n t e r p r i s e s  operated by t h e  Govern- 

ment f o r  t h e  b e n e f i t  of t h e  t r i b e ,  they are sub jec t  t o  our  r u l i n g  i n  

Blackfeet ,  supra,  a t  99, that the Government has  an o b l i g a t i o n  t o  account 

f o r  such e n t e r p r i s e s .  

We the re fo re  conclude that defendant is accountable  f o r  the t r i b a l  
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o r g a n i z a t i o n  funds  "with r e c e i p t s "  l i s t e d  i n  s e c t i o n  II(B) of de fendan t ' s  

TOF r e p o r t .  

S e c t i o n  111 of  t h e  TOF r e p o r t  lists nine I I M  e n t e r p r i s e  funds .  These 

are funds which rece ived  money from government l o a n s ,  o r  generated revenue 

wi thout  t h e  a i d  of r e h a b i l i t a t i o n  g r a n t s .  
\ 

I n  t h e  c a s e  of t h e  l o a n s ,  t h e  tribe formally accepted t h e  f u r ~ d s  add 

pledged o t h e r  t r i b a l  funds ,  i n c l u d i n g  t r u s t  funds ,  a s  s e c u r i t y  f o r  

repayment of  t h e  l o a n s .  The p r o j e c t s  involved were l a b e l l e d  l ivez t to tk  

d i s p o s i t i o n ,  ram p a s t u r e s ,  a l f a l f a  p l a n t i n g ,  sawmil l ,  f l o u r  m i l l ,  and 

a r t s  and c r a f t s .  The l a r g e s t  e n t e r p r i s e  w a s  t h e  sawmill  project, which 

generated r e c e i p t s  i n  excess  of $4 m i l l i o n ,  most ly  from t h e  s a l e  o f  lumber, 

Reso lu t ions  r e q u i r e d  by defendant  were passed by t h e  T r i b a l  Counci l ,  

providing t h a t  t h e  agency super in tenden t  r e c e i v e  loan  proceeds ,  d e p o s i t  

t h e  money t o  t h e  c r e d i t  of t h e  t r i b e  i n  an I I M  account ,  and expend from 

t h i s  account a l l  funds  rece ived  i n  t h e  o p e r a t i o n  of t h e  e n t e r p r i s e  

accord ing  t o  t h e  p l a n  of o p e r a t i o n  prepared and submit ted by defendant  

and adopted by t h e  t r i b e ,  The documents, a l l  prepared by defendan t ,  

s t a t e d  t h a t  t h e  e n t e r p r i s e  would be under t h e  s u p e r v i s i o n  of t h e  super- 

i n t e n d e n t  " f o r  and i n  beha l f  of t h e  Navajo Tribe." L a t e r  documents, i n  

t h e  19501s ,  speak of  t r a n s f e r r i n g  r e s p o n s i b i l i t y  f o r  management of 

Navajo l o a n  fund e n t e r p r i s e s  t o  p l a i n t i f f .  

Defendant a r g u e s  t h a t  pursuan t  t o  t h e  r e s o l u t i o n s  of p l a i n t i f f ,  

t h e  General  Super in tenden t  became t h e  agen t  of t h e  t r i b e  f o r  t h e  v a r i o u s  
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loan  p r o j e c t s ,  and t h a t  p l a i n t i f f  a s  p r i n c i p a l  r e t a ined  "ul t imate  cont ro l"  

over t he  p r o j e c t s  and the  accounts involved. 

P l a i n t i f f  r e p l i e s  t h a t  t he  evidence shows t h a t  i n  f a c t  the p r o j e c t s  

were the  r e s p o n s i b i l i t y  of t he  General Superintendent,  and t h a t  the t r i b e  

d id  no t  have the  capac i ty  t o  exe rc i s e  con t ro l .  P l a i n t i f f  maintains  t h a t  

the  T r i b a l  Council i n  1938 had only been r ecen t ly  c rea ted  wi th  "but l im i t ed ,  

advisory powers." The 1938 r e s o l u t i o n  noted t h a t  no T r i b a l  Treasurer  

was a v a i l a b l e ,  and the  1939 r e s o l u t i o n  d id  no t  des igna te  the  superintendent  

a s  t he  t r i b e ' s  agent .  F ina l ly ,  t he  p l a i n t i f f  p o i n t s  out  t h a t  t h e r e  is 

no evidence t h a t  t he  t r i b e  adminis tered o r  p a r t i c i p a t e d  i n  any way i n  t he  

adminis t ra t ion  of t he se  p ro j ec t s .  

The evidence sugges ts  t h a t  t h e  s i t u a t i o n  concerning the  loan p r o j e c t s  

p a r a l l e l s  t h a t  descr ibed above wi th  respec t  t o  emergency r e l i e f  funds 

p ro j ec t s .  The loan fund p r o j e c t s  using the  funds i n  ques t ion  were 

adminis tered and managed by the  Government. The documents which the 

t r i b a l  l e a d e r s  signed i n  order  t o  ob t a in  t he  loan  funds were designed 

t o  g ive  t he  t r i b a l  l e ade r sh ip  some recogni t ion  and exposure t o  management 

i n  order  t h a t  a t  a f u t u r e  d a t e  they might be prepared t o  assume r e a l  

r e s p o n s i b i l i t y  f o r  and c o n t r o l  over admin i s t r a t i on  and accounts  f o r  

t he se  p ro j ec t s .  

Further  r e f u t a t i o n  t o  t h e  argument t h a t  t h e  Government no longer  s tood  

i n  a f i d u c i a r y  r e l a t i o n s h i p  t o  p l a i n t i f f  is shown i n  t h e  f a c t  t h a t  t h e  

Government maintained these  funds i n  IIM accounts which were designated by 

the  Government a s  t r i b a l  t r u s t  accounts for t he  Indians.  
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We therefore conclude that defendant is accountable for the tribal 

organization funds listed in section I11 of defendant's TOF report. 

ZV . 
The final portion of defendant's TOF report, section IV, contains 

data concerning seven funds consisting of monies which were received from 

sources ether than the Emergency Relief Appropriation acts of the 1930's or 

direct loans. The funds were labilled court fund, revolving cattle pro- 

ject, sheep dipping, fruitland, fencing, nursery stock, and tribal fair. 

The Government's motion d e a l s  only with the revolving cattle project. 

This originated as a plan of the extension division of the Bureau of 

Indian Affairs in conjunction with the Federal Surplus Relief Corporation. 

The TOF report, and accompanying exhibits (57 through 591, show that t h i s  

was a government, not a tribal fund. Defendant was not in a fiduciary 

relationship as to this fund, and is not required to account for it. 

We have examined the TOF report and accompanying exhibits concerning 

the remaining accounts in section IV to determine whether further account- 

ing by defendant is required. 

The court fund apparently was a tribal fund, and the TOF report aoes not 

Provide an adequate accounting as to the fund. Defendant will be required to 

Provide a full accounting as to that fund, 

The sheep dip fund, however, was to benefit individual Indians, and was 

not a tribal account. No further accounting is required as to that fund. 

The remaining four funds, the fruitland project, and the fencing, 

nursery stock, and tribal fair funds, were very small* The 



39 Ind. C1. Comm. 10 

TOF r e p o r t  c o n t a i n s  d a t a  concerning a l l  d isbursements  from these accounts  

adequate  f o r  p l a i n t i f f  t o  make e x c e p t i o n s ,  i f  i t  has  any. No f u r t h e r  

account ing w i l l  be r e q u i r e d  as t o  t h e s e  accounts .  

We are l e f t  w i t h  t h e  q u e s t i o n  of t h e  s t a t u s  of t h e  funds  l i s t e d  i n  

t h e  GAO r e p o r t  (p?. 879-971), wherein t h e  e a r l i e s t  d a t e  of a c t i v i t y  occurred 

a f t e r  the j u r i s d i c t i o n a l  cut-off  d a t e  of August 13,1946. Defendant a rgues  t h a t  

because of  t h e  j u r i s d i c t i o n a l  cut-off  d a t e ,  i t  may n o t  be he ld  accountab le  

as  t o  such funds ,  and a s k s  f o r  p a r t i a l  summary judgment a s  t o  them. 

(For reasons  which are not exp la ined ,  d e f e n d a n t ' s  motion s p e c i f i c a l l y  

refers t o  on ly  24 of t h e  35 such funds . )  

P l a i n t i f f  a r g u e s  i n  response t h a t  wrongdoings may have occur red  

p r i o r  t o  August 1 3 ,  1946, which cont inued t h e r e a f t e r  and a f f e c t e d  t h e  

funds i n  q u e s t i o n ,  

Th is  i d e n t i c a l  q u e s t i o n  a s  t o  t h e s e  same funds was r a i s e d  by a n  

e a r l i e r  motion f o r  p a r t i a l  summary judgment by defendan t ,  The Commission, 

U n t i l  a  c o u r s e  of wrongful a c t i o n  is e s t a b l i s h e d  
which was st i l l  going on a t  t h e  c u t o f f  d a t e ,  cons idera -  
t i o n  of any post-1946 account ing  m a t t e r s ,  i n c l u d i n g  t h e  
accounts  which a r e  t h e  s u b j e c t  o f  de fendan t ' s  m o t i o n , i s  
premature.  

We t h e r e f o r e  denied d e f e n d a n t ' s  motion wi thou t  p r e j u d i c e .  

Inasmuch as t h e  i s s u e  of a course  of c o n t i n u i n g  wrongful a c t i o n  i n  

t h i s  docket has  y e t  t o  be decided,  the reason ing  behind our e a r l i e r  
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order stands. Defendant's renewed motion as to these funds will again 

be  den ied ,  without prejudice. 

We concur: 

John T. Vance, Commissioner 

Margaret H .  P i e r c e ,  Commissioner 


