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OPINION OF THE COMMISSION 

Vance, Commissioner,  d e l i v e r e d  t h e  o p i n i o n  of t h e  Commission. 

INTRODUCTORY STATEMENT-- 
HISTORY OF THE EASTERN SIOUX 

T h i s  is a c la im of t h e  S ioux  of t h e  M i s s i s s i p p i  f o r  a g e n e r a l  

a c c o u n t i n g  of  t h e i r  money and o t h e r  p r o p e r t y  unde r  t h e  management and 

c o n t r o l  of t h e  Uni ted  S t a t e s .  

The Sioux of t h e  M i s s i s s i p p i  are  t h e  e a s t e r n  d i v i s i o n  of t h e  Dakota 

peop le .  They are  n o t  one  t r i b e ,  b u t  have  grouped and r eg rouped  a t  

d i f f e r e n t  times i n t o  several s e p a r a t e  p o l i t i e s .  Toward one  o r  more o f  

t h e s e  t h e  Uni ted  S t a t e s  assumed v a r i o u s  o b l i g a t i o n s  h e r e  unde r  r e v i e w ,  
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s t a r t i n g  w i t h  t h e  T r e a t y  of September 23,  1805, 2 Kappler 1031. 

The nominal p l a i n t i f f s  i n  t h i s  c a s e  a r e  modern Ind ian  o r g a n i z a t i o n s  

i n  which descendan ts  of t h e  Sioux of the M i s s i s s i p p i  hold membership, 

and c e r t a i n  i n d i v i d u a l  descendan ts .  

T r a d i t i o n a l l y ,  t h e  e a s t e r n  Dakota people  were d iv ided  i n t o  four  

bands,  t h e  Medawakanton, Wahpakoota, S i s s e t o n ,  and Wahpeton. When 

t h e  United S t a t e s  f i r s t  had d e a l i n g s  w i t h  them, they were l i v i n g  

a long  t h e  M i s s i s s i p p i  River  i n  Minnesota and rang ing  i n t o  what are 

now Iowa and North and South Dakota. 

The e a s t e r n  Sioux a r e  sometimes r e f e r r e d  t o  c o l l e c t i v e l y  as  

t h e  San tee  Sioux; b u t  t h i s  term is  f r e q u e n t l y  r e s t r i c t e d  t o  t h e  

Medawakanton and Wahpakoota. "Santee" is a l s o  used s p e c i f i c a l l y  of 

t h e  San tee  Sioux T r i b e  of t h e  San tee  Reserva t ion  i n  Nebraska, one 

of t h e  nominal p l a i n t i f f s  i n  t h i s  c a s e ,  a modern o r g a n i z a t i o n  i n  

which many, b u t  n o t  a l l ,  t h e  descendan ts  of t h e  a b o r i g i n a l  Medawakanton 

and Wahpakoo t a  I n d i a n s  hold membership. 

I n  1851 t h e  f o u r  bands  were s e t t l e d  on r e s e r v a t i o n s  a long the 

Minnesota River  i n  what is now t h e  sou thwes te rn  p a r t  o f  t h a t  S t a t e .  The 

S i s s e t o n  and Wahpeton Reserva t ion  was upstream, ex tend ing  i n t o  present-day 

South Dakota; and t h e  Medawakanton and Wahpakoota Reserva t ion  was 

downstream. The f i r s t  two bands were then  known a s  t h e  Upper Sioux, 

and t h e  l a t t e r  two a s  t h e  Lower Sioux-terms which, a g a i n ,  should not  

be confused w i t h  t h e  p r e s e n t  nominal p l a i n t i f f s ,  t h e  Upper Sioux 



36 End. C1. Comm. 295 300 

I n d i a n  Community of G r a n i t e  Falls, Minn., and t h e  Lower S i o u x  I n d i a n  

Community n e a r  Redwood Fal ls ,  Minn. 

A number of t h e  Minnesota  S ioux r e b e l l e d  a g a i n s t  t h e  Un i t ed  

S t a t e s  i n  1862.  I n  consequence ,  Congress  denounced e x i s t i n g  t r e a t i e s  

w i t h  a l l  t h e  f o u r  bands and c o n f i s c a t e d  t h e i r  l a n d s  and r i g h t s  of 

occupancy i n  Minnesota .  Act o f  Feb rua ry  1 6 ,  1863,  c. 37, 1 2  

S t a t .  652. 

The major  p a r t  of t h e  Medawakanton and Wahpakoota were  e v e n t u a l l y  

r e s e t t l e d  on t h e  S n n t e e  R e s e r v a t i o n  i n  Nebraska.  The S i s s e t o n  and 

Wnhpeton were  r e s e t t l e d  on t h e  S i s s e t o n  R e s e r v a t i o n ,  o v e r l a p p i n g  

t h e  boundary between t h e  p r e s e n t  S t a t e s  o f  Nor th  and South  Dakota ,  

and a t  t he  D e v i l ' s  Lake o r  F o r t  T o t t e n  R e s e r v a t i o n  i n  Nor th  Dakota .  

S u b s t a n t i a l  numbers of t h e  I n d i a n s ,  however, s e t t l e d  e l s e w h e r e ,  some 

r e t u r n i n g  t o  Minnesota .  

The S a n t e e  I n d i a n s  became a  p a r t y  t o  t h e  t r e a t y  of A p r i l  29,  

1868, 15 S t a t .  635,  s e t t i n g  up t h e  Great Sioux R e s e r v a t i o n .  Nine 

bands of t h e  S ioux  of t h e  M i s s o u r i  a l s o  adhe red  t o  t h a t  t r e a t y ,  b u t  

t h e  S i s s e t o n  and Wahpeton d i d  n o t ;  w i t h  t h e  r e s u l t  t h a t  the ~ a n t e e s '  

f i n a n c i a l  i n t e r e s t s  t h e r e a f t e r  a r e  more entwined w i t h  t h e  w e s t e r n  
1/ - 

t h a n  t h e  e a s t e r n  b ranch  of  t h e  Dakota peop le .  

1/ For f u r t h e r  h i s t o r y  of  t h e  S ioux  of  t h e  M i s s i s s i p p i ,  see S i s s e t o n  - 
and Wahpeton I n d i a n s  v. Un i t ed  S t a t e s ,  58 C t .  01. 302, 304-305 (1923); 
Medawakanton I n d i a n s  v .  Un i t ed  S t a t e s ,  57 C t .  C l .  357,  359-361 C1922) ;  
S i s s e t o n  and Wahpeton Bands v .  Uni ted  S t a t e s ,  Dockets  142  e t  a l - ,  
10 Ind.  C1. Comm. 137 ,  142-144 (1962) .  
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The Government has responded t o  the p l a i n t i f f s '  p e t i t i o n  f o r  

g e n e r a l  accoun t ing  w i t h  two l e n g t h y  r e p o r t s  of t h e  Genera l  S e r v i c e s  

Admin i s t ra t ion .  

The f i r s t  r e p o r t ,  d a t e d  June  28, 1966, c o n t a i n s  a n  accoun t ing  of 

moneys pa id  o u t  pursuan t  t o  t h e  t r e a t i e s  e n t e r e d  i n t o  between 1830 and 

1858, and c e r t a i n  supplementa l  l e g i s l a t i o n .  T h i s  r e p o r t  was se rved  

on t h e  p l a i n t i f f s  w i t h  a p p a r e n t  promptness,  b u t  was n o t  f i l e d  w i t h  

t h e  Commission u n t i l  J u l y  15, 1974. 

The second r e p o r t ,  i n  two volumes, d a t e d  June  23, 1967, accoun t s  

under t h e  t r e a t i e s ,  agreements ,  and s t a t u t e s  of 1863 and l a t e r  vears .  

T t  i n c l u d e s  an  accoun t ing  f o r  t h e  misce l l aneous  t r i b a l  revenues  

known a s  IMPL funds .  The 1967 r e p o r t  was f i l e d  w i t h  t h e  Commission 

on June  2 7 ,  1967,  and a p p e a r s  t o  have been se rved  on t h e  p l a i n t i f f s  

a t  about  t h e  same t i m e .  

Two le t ter  r e p o r t s  have a l s o  been prepared by t h e  ~ o v e r n m e n t ' s  

a c c o u n t a n t s .  One, d a t e d  March 1 7 ,  1958, accoun t s  f o r  d i s p o s i t i o n  of 

t h e  Court  of C l a i m s  judgment i n  S i s s e t o n  and Wahpeton I n d i a n s  v. 

United S t a t e s ,  42 C t .  C 1 .  416 (1907),  a f f ' d ,  208 U.S. 561 (1908). 

Th i s  r e p o r t  was put  i n  ev idence  a s  E x h i b i t  128 i n  o u r  Docket No. 359, 

a l and  c la im between t h e  same p a r t i e s  as t h e  p r e s e n t  c a s e ;  b u t  w e  

have no record  t h a t  i t  was f i l e d  i n  t h e  i n s t a n t  docke t  b e f o r e  J u l v  15, 

1974. The second l e t t e r  r e p o r t  is  d a t e d  December 13, 1965,  and  

c o n t a i n s  an  accoun t ing  under  t h e  t r e a t y  of September 23,  1805, 2 
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Kappler  1031. We c o u l d  not find a copy i n  t h e  Commission's f i les ,or  

any  r e c o r d  o f  hav ing  received a copy. We have  no e v i d e n c e  t h a t  i t  

was s e r v e d  on t h e  p l a i n t i f f s .  The Gene ra l  S e r v i c e s  A d m i n i s t r a t i o n  

sent  u s  a copy,  a t  o u r  request ,  on J u l y  1 5 ,  1974. 

On September 17 ,  1968,  the p l a i n t i f f s  f i l e d  34 e x c e p t i o n s  t o  t h e  

1966 and 1967 a c c a u n t i n g  r e p o r t s .  The d e f e n d a n t  answered ,  d e n y i n g  

l i a b i l i t y ,  

P l a i n t i f f s '  " ~ o t i o n  f o r  an Orde r  D i r e c t i n g  the  Defendant  t o  Fu rn i sh  

Data and ~ n f o r m a t i o n "  was f i l e d  on J u l y  3,  1969; and d e f e n d a n t  

responded on August 5 o f  the same year. The p a r t i e s  b r i e f e d  t h e  

l e g a l  questions r a i s e d  by t h e  e x c e p t i o n s  and answer ,  p u r s u a n t  t o  a  

p r e t r i a l  o r d e r ,  and a rgued  them before t h e  Commission on September 16,  

6969. 

T h e r e a f t e r  t h e  Commission c o n c e n t r a t e d  on a d j u d i c a t i n g  s e v e r a l  

issues i n v o l v i n g  r e a l  e s t a t e  which arose on t h e  r e c o r d ,  while t h e  

o the r  a s p e c t s  of t h e  case were h e l d  i n  abeyance .  A f i n a l  judgment on 

many of t h e  rea l  e s t a t e  m a t t e r s  was e n t e r e d  on Februa rv  27,  1974,  

See 33 Ind .  C1. Comm. 389, a f f ' d  Appeal  No. 17-74 (Ct. C l . ,  J u l y  11, 1975). - 
The except ions s k i p  around among t h e  v a r i o u s  t r a n s a c t i o n s  cove red  

i n  the a c c o u n t i n g  r e p o r t s ,  s o  t h a t  t h e i r  n u m e r i c a l  o r d e r  c o u l d  be 

f o  l lawed i n  t h e  ensuing d i s c u s s i o n  o n l y  a t  c o n s i d e r a b l e  s a c r i f i c e  

nf c - l a r i t y .  We t h e r e f o r e  dea l  w i t h  t h e  g e n e r a l  e x c e p t i o n s  f i r s t ,  

and t hen  d i s p o s e  of t he  more s p e c i f i c  o b j e c t i o n s  i n  t h e  c h r o n o l o g i c a l  

o r d e r  of t h e  s t a t u t e s  and treat ies  which gave r i se  t o  t h e  a c c o u n t a b l e  
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transactions to which they a r e  directed. The following table shows 

where i n  this opinion the various exceptions are discussed. 

Except ion Part of Opinion 

VIII 

V, VIII 
X 
I X  

2 1  XI, XI1 

27 [See 30 Ind. C1. Corn. 4631 

XIV 
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ACCOUNTING FOR PERIOD FROM 1946 TO PRESENT 

The p l a i n t i f f s  a s k  u s  i n  Excep t ion  No. 1 t o  o r d e r  t h e  d e f e n d a n t  t o  

bring i t s  a c c o u n t s  down t o  d a t e .  They a l l e g e  no c o n t i n u i n g  wrong i n  

t h e  d e f e n d a n t ' s  a d m i n i s t r a t i o n  of any p a r t i c u l a r  f u n d ;  what  t h e y  want 

is an e x t e n s i o n  of t h e  g e n e r a l  a c c o u n t i n g  p a s t  t h e  J u n e  30, 1951,  

c l o s i n g  d a t e  of t h e  r e p o r t s  d e f e n d a n t  h a s  f i l e d .  

We have  no j u r i s d i c t i o n  ove r  g e n e r a l  a c c o u n t i n g  f o r  any p e r i o d  

a f t e r  August 13 ,  1946,  and a c c o r d i n g l y  d i s m i s s  t h e  e x c e p t i o n .  

Bl-ackfee t  and Gros Ven t re  T r i b e s  v .  Uni ted  S t a t e s ,  Dockets  279-C 

ct a t . ,  32  Ind .  C1. Comm. 65, 74-75 (1973) [ h e r e i n a f t e r  c i t e d  a s  

B l a c k f e e t ] .  T h i s  d i s m i s s a l  is  w i t h o u t  p r e j u d i c e  t o  p l a i n t i f f s '  r i g h t  

t o  have n e c e s s a r y  s p e c i a l  a c c o u n t i n g  e x t e n d i n g  p a s t  t h e  c u t o f f  d a t e  

if t h e  Commission h e r e a f t e r  f i n d s  a  c o u r s e  of  wrongfu l  a c t i o n  s t i l l  

go ing  on a t  August 13,  1946. 

"FAILURE TO CREDIT INTEREST ON FUNDS 
ENTITLED TO INTEREST UNDER THE LAW AND 

FAILURE TO DEFINE MONEYS ENTITLED TO INTEREST" 

The f o r e g o i n g  is  t h e  t e x t  of  p l a i n t i f f s '  Excep t ion  No. 2 .  The 

s u p p o r t i n g  s t a t e m e n t  f o l l o w s :  

Sta tement  i n  s u p p o r t  of Excep t ion  No. 2. T h i s  e x c e p t i o n  
i s  a p p l i c a b l e  t o  t h e  r e p o r t  a s  a  whole.  The r e p o r t  d o e s  n o t  
i d e n t i f v  per se moneys e n t i t l e d  t o  be p l a c e d  a t  i n t e r e s t  b u t  
wh ich  were  n o t  s o  p l a c e d ,  n o r  d o e s  t h e  r e p o r t  i d e n t i f v  monevs 
where i n t e r e s t  was c r e d i t e d  for o n l y  p a r t  of  a  p e r i o d .  
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The d e f e n d a n t ' s  answer d e n i e s  t h a t  t h e r e  was any money e n t i t l e d  

t o  be placed a t  i n t e r e s t  tha t  was n o t  s o  placed, and s t a t e s  t h a t  

t h e  GSA r e p o r t  i d e n t i f i e s  a l l  funds and i n t e r e s t  payments he ld  hy 

defendant  belonging t o  t h e  p l a i n t i f f s .  

I n s o f a r  as Except ion No, 2 s e e k s  t o  r e q u i r e  the defendant  t o  

i d e n t i f y  t h e  occas ions  on which i t  breached a  d u t y  t o  pay interest  

t o  p l a i n t i f f s ,  i t  is i l l - t a k e n :  " . . . t h e  de fendan t  is not  r e q u i r e d  

t o  s e a r c h  i t s  accounts  and p u l l  o u t  t h e  i n c r i m i n a t i n g  i tems." 

Blackfee t ,  32 Ind.  C 1 .  Comm. a t  95. 

I n s o f a r  a s  t h e  excep t ion  t a k e s  s u b s t a n t i v e  i s s u e  w i t h  the  Govern- 

ment ' s  f a i l u r e  t o  pay i n t e r e s t ,  i t  is  t o o  vague f o r  u s  t o  r u l e  upon. 

The funds  involved should a t  l e a s t  be i d e n t i f i e d  by the  p l a i n t i f f s .  

Indeed,  t h i s  has  been done i n  Except ions  7 ,  20 ,  26, and 28 ,  d i scussed  

l a t e r  i n  t h i s  o p i n i o n ,  making t h e  p r e s e n t  excep t ion  redundant.  

Exception No. 2 w i l l  be d i smissed .  

LOSS OF INTEREST FROM HOLDING 
FUNDS OUTSIDE THE TREASURY 

I n  Exception No. 3, p l a i n t i f f s  complain t h a t  t h e  GSA r e p o r t  f a i l s  

t o  s e t  f o r t h  f a c t s  showing whether t r i b a l  funds were covered i n t o  

i n t e r e s t - b e a r i n g  t r e a s u r y  a c c o u n t s  w i t h i n  30 days  of r ece ip t .  I n  

Except ion No. 6, p l a i n t i f f s  complain t h a t  t h e  r e p o r t  f a i l s  t o  show 

t h e  t i m e  l a g  between wi thdrawal  and a c t u a l  d isbursement  of funds  from 

i n t e r e s t - b e a r i n g  t r e a s u r y  accounts .  



These e x c e p t i o n s  are  we l l - t aken .  B l a c k f e e t ,  32 Ind .  C 1 .  Comm. a t  

88-89. The r e p o r t s  on f i l e ,  l i k e  t h o s e  i n  B l a c k f e e t ,  do  n o t  show 

how long  t r i b a l  f u n d s  were r e t a i n e d  i n  F e d e r a l  c u s t o d y  i n  t h e  f i e l d .  

I t  is p robab ly  because  t h e  Government's d u t i e s  w i t h  r e s p e c t  t o  

incoming and o u t g o i n g  t r u s t  moneys were declared i n  s e p a r a t e  c a s e s  

t h a t  t h e  p r e s e n t  p l a i n t i f f s  o b j e c t e d  t o  d e l a y s  i n  i n f l o w  i n  one  

e x c e p t i o n  and o u t f l o w  i n  a n o t h e r .  I n  Menominee T r i b e  v .  Un i t ed  S t a t e s ,  

107  C t .  C1. 23  ( l 9$6 ) ,  i t  was dec ided  t h a t  t h e  Government had a d u t y  

t o  begin  pay ing  i n t e r e s t  w i t h i n  30 d a y s  on incoming c o l l e c t i o n s  

r e q u i r e d  by law t o  be  d e p o s i t e d  t o  s p e c i f i c  i n t e r e s t - h e a r i n g  t r u s t  

a c c o u n t s  i n  t h e  t r e a s u r y .  I n  Sou the rn  Ute T r i b e  v .  Uni ted  S t a t e s ,  
2 /  - 

Docket 328, 17  I n d ,  C 1 .  Comm. 42 ,  57 (1966),  i t  was d e c i d e d ,  a t  l e a s t  

i n f e r e n t i a l l y ,  t h a t  t h e  Uni ted  S t a t e s  has a d u t y  n o t  t o  wi thdraw 

funds  from such  a c c o u n t s  a n  u n r e a s o n a b l e  t ime  i n  advance of a c t u a l  

e x p e n d i t u r e .  

These  cases s u g g e s t  t h a t  t h e  Government ought  t o  show how long  i t  

took  each payment of  t r u s t  money t o  make i t s  way i n t o  o r  o u t  o f  t h e  

main t r e a s u r y  a t  Washington -- an  a c c o u n t i n g  t h a t  would be e x c e e d i n g l y  

l a b o r i o u s  and time-consuming. To r e q u i r e  s u c h  a n  a c c o u n t i n g  would be  

p r e j u d i c i a l  t o  b o t h  d e f e n d a n t  and p l a i n t i f f s  -- t o  t h e  d e f e n d a n t  

because of t h e  expense  i n v o l v e d ,  and t o  t h e  p l a i n t i f f s  because  of  t h e  

r e s u l t a n t  d e l a y  i n  r ecovery .  

2/ ~ f f  ' d  1 9 1  C t .  C 1 .  1 ( l970) ,  r e v ' d  on o t h e r  g rounds ,  402 U.S. 159 - 
(1971).  
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Both t h e  d e l a y s  i n  d e p o s i t i n g  f i e l d  c o l l e c t i o n s  and i n  expending 

advances t o  d i s b u r s i n g  o f f i c e r s  a r e  a s p e c t s  of a  s i n g l e  problem -- 
whether e x c e s s i v e  sums were h e l d  o u t s i d e  t h e  t r e a s u r y  i n  an unproduct ive  

c o n d i t i o n .  

The problem appears  t o  be  conf ined  t o  moneys r e q u i r e d  

by law t o  be  d e p o s i t e d  i n  s p e c i f i c  i n t e r e s t - b e a r i n g  t r e a s u r y  accounts .  

In Te-Moak Bands v. United S t a t e s ,  Docket 326-A, e t  a l e ,  31 Ind. C1. 

Comm. 427, 449 (1973), we h e l d  t h e  law r e q u i r e s  a l l  funds he ld  i n  

t r u s t  by t h e  Government f o r  an  Ind ian  t r i b e  t o  be made p roduc t ive ,  

i f  they  a r e  on hand long  enough t o  make investment  f e a s i b l e ;  bu t  t he  

Court  of C l a i m s  r e v e r s e d .  Appeal No. 2-74 ( J u l y  11, 1975). A p e t i t i o n  

f o r  c e r t i o r a r i  t o  t h e  Supreme Court  of t h e  United S t a t e s  w i l l  undoubtedly 

be f i l e d .  I n  For t  Peck I n d i a n s  v.  United S t a t e s ,  Docket 184,  34 Ind. C 1 .  

Comm. 24, 40 (1974), w e  h e l d  t h a t  t h e  ~ o v e r n m e n t ' s  o b l i g a t i o n  t o  i n v e s t  

ex tends  t o  t h e  non- in te res t -bear ing  t r e a s u r y  accounts  made up of i n t e r e s t  

on o t h e r  Ind ian  t r u s t  funds .  It would n e c e s s a r i l y  appear t o  extend t o  

advances from t h e s e  accounts  h e l d  f o r  e x c e s s i v e  p e r i o d s  i n  d i s b u r s i n g  

o f f i c e r s 1  non- in te res t -bear ing  checking accounts .  The Court of Claims 

make a r u l i n g  s i m i l a r  t o  o u r s  i n  F o r t  Peck i n  Cheyenne-Arapaho Tr ibe  v .  

United S t a t e s ,  No. 342-70 (March 19,  1475) .  The e f f e c t  of t he  r e v e r s a l  

of Te-Moak on t h e  l a t t e r  c a s e  has n o t  y e t  been determined. 
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We w i l l  r e s e r v e  r u l i n g  on e x a c t l y  what in fo rmat ion  is r e q u i r e d  by 

t h e  excep t ions  charg ing  de lay  i n  d e p o s i t  and disbursement ,  pending 

f u r t h e r  r u l i n g s  from t h e  Court  of Claims and t h e  Supreme Court .  

Commissioner Vance w i l l -  d i s c u s s  t h i s  m3tter a t  t h e  confe rence  of  

a t t o r n e y s  and a c c o u n t ~ n t s  c a l l e d  by t h e  o r d e r  f o l l o w i n g  t h i s  op in ion .  

IV 

REVERSE SPENDING 

Exception No. 4 a l l e g e s  t h a t  t h e  GSA r e p o r t  " f a i l s  t o  s e t  f o r t h  

t h e  amounts l o s t  t o  t h e  t r i b e s  because  t h e  defendant  expended i n t e r e s t -  

b e a r i n g  funds  when non- in te res t -bear ing  funds were a v a i l a b l e . "  

Exception No. 5 a l l e g e s  t h a t  t h e  r e p o r t  f a i l s  t o  s e t  f o r t h  t h e  amounts 

l o s t  by reason  of  t h e  d e f e n d a n t ' s  d isbursement  of funds  b e a r i n g  i n t e r e s t  

a t  a h i g h e r  r a t e  when funds  b e a r i n g  i n t e r e s t  a t  a lower r a t e  were 

a v a i l a b l e .  The s u p p o r t i n g  s t a t e m e n t s  f o r  bo th  e x c e p t i o n s  conclude 

wi th  t h e  s e n t e n c e :  When t h e  e s s e n t i a l  f a c t s  and computat ions  sought  

i n  o t h e r  excep t ions  a r e  f u r n i s h e d ,  t h e  T r i b e s '  l o s s  can  b e  a s c e r t a i n e d . "  

We cons t rue  t h e  e x c e p t i o n s  a s  bo th  a r e q u e s t  f o r  in fo rmat ion  and a 

s u b s t a n t i v e  c l a i m  f o r  l o s s e s  from r e v e r s e  spending.  



36 Ind. C1. Comm. 295 

The defendant answers t h a t  t h e  GSA r e p o r t  shows a l l  d isburse-  

raents and t h e  funds from which they were made. It denies  t h a t  

r eve r se  spending occurred.  

In  t h e i r  Motion f o r  an Order D i r ec t i ng  the Defendant t o  Furnish 

Data and Information, p l a i n t i f f s  s t a t e  of Exceptions 4 and 5 ,  ". . . 
t h e  defendant ' s  response is  adequate o r  t he  p e t i t i o n e r s  a r e  i n  

p o s i t i o n  t o  proceed without  t h e  d a t a  reques ted .  " 

We he ld  i n  Blackfee t  (32 Ind. C1. Comm. a t  90) t h a t  l o s s e s  from 

r eve r se  spending could be c a l c u l a t e d  on t he  b a s i s  of  year-end balances .  

These, we s a i d ,  could be  der ived  from the y e a r l y  schedules  of r e c e i p t s  

and expendi tu res  i n  t h e  GSA r e p o r t s ,  o r  obtained from published 

t r e a s u r y  r e p o r t s .  The p l a i n t i f f s '  abandonment of Exceptions 4 and 

5 i n s o f a r  as the se  except ions  demanded more informat ion was wel l -  

advised. 

The s u b s t a n t i v e  ques t i on  of whether r eve r se  spending occurred 

and of t h e  p l a i n t i f f s 1  r e s u l t a n t  damages remains open. 

v 

DISBURSEMENTS-GENERAL OBJECTIONS 

A. Lack of exp lana t ion  of disbursement ca t ego r i e s .  P l a i n t i f f s  
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compla in  under  E x c e p t i o n s  8 and 1 5  t h a t  t h e  d i s b u r s e m e n t  c l a s s i f i c a t i o n s  

used  i n  t h e  GSA r e p o r t  a r e  n o t  d e f i n e d  and t h a t  there is i n a d e q u a t e  

e x p l a n a t i o n  of t h e  n a t u r e  of t h e  items i n c l u d e d  i n  each  c l a s s i f i c a t i o n .  

The p l a i n t i f f s '  "Motion f o r  a n  Orde r  D i r e c t i n g  t h e  Defendant  t o  F u r n i s h  

Data and In fo rma t ion"  a s k s  t h a t  f u r t h e r  i n f o r m a t i o n  be s u p p l i e d .  
4 /  - 

Excep t ion  8 d e a l s  w i t h  t h e  IMPL fund.  Excep t ion  1 5  d e a l s  w i t h  

t h e  fund "p roceeds  of  S ioux R e s e r v a t i o n  i n  Minnesota  and Dakota ,"  

governed by t h e  Act o f  March 3, 1863,  c .  119 ,  12  S t a t .  819 ,  and  s e c t i o n s  

7 and 8 o f  t h e  Act o f  July 1 5 ,  1870,  c .  296, 1 6  S t a t .  335,  361. We 

d i s p o s e  of o t h e r  q u e s t i o n s  r a i s e d  i n  t h e s e  two e x c e p t i o n s  l a t e r  

i n  t h i s  o p i n i o n .  

W e  u n d e r s t o o d  t h e  d i s b u r s e m e n t  c a t e g o r i e s  i n  GSA r e p o r t s  a r e  t a k e n  

fram d ~ c u m e n t s  known as T r u s t  Fund A l l o c a t i o n  Gu ides ,  which l i s t  i n  

d e t a i l  w h a t  k i n d s  of d i s b u r s e m e n t s  are t o  be  i n c l u d e d  i n  e a c h  c a t e g o r v .  

P l a i n t i f f s  may o b t a i n  s c e r t i f i e d  copy of t h e  g u i d e  used  i n  t h i s  

case by making a r e q u e s t  of t h e  Gene ra l  S e r v i c e s  A d m i n i s t r a t i o n  unde r  

s e c t i o n  14  of t h e  I n d i a n  Cla ims Commission Act  (25 U.S.C. 5 7 h ) .  

B. Depreca t ed  c a p t i o n s .  Under Excep t ion  34 ,  p l a i n t i f f s  a s k  u s  

t o  rule e x p e n d i t u r e s  unde r  some 61 c a p t i o n s  and f o r  tv-odd s u b h e a d i n g s  

4 /  T h i s  f u n d ,  misnamed "1ndian Moneys, P roceeds  o f  ~ a b o r , "  c o n s i s t s  - 
o f  misce lLaneous  r e s e r v a t i o n  r e v e n u e s ,  n o t  t h e  r e s u l t  o f  t h e  l a b o r  
o f  any member o f  t h e  t r i b e .  See  25 U.S.C. § 155. 
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t o  b e  unauthor ized.  Apparent ly  t h e  Commission is expected t o  s e a r c h  

t h e  GSA r e p o r t s  and,  wherever one of  t h e s e  c a p t i o n s  a p p e a r s ,  t o  make 

a r u l i n g  on t h e  e x p e n d i t u r e  l i s t e d  b e s i d e  it .  S i n c e  t h e  c a p t i o n s  

may soon be  d e f i n e d  and e x p l a i n e d ,  such a c t i o n  a t  t h e  p r e s e n t  t ime 

would be premature  a s  w e l l  a s  l a b o r i o u s .  But i n  any e v e n t ,  we have 

no i n t e n t i o n  of  examining accoun t s  on t h e  b a s i s  of such a  shotgun 

excep t ion .  

Except ion 34 w i l l  be  d i s m i s s e d ,  w i t h  l e a v e  t o  t h e  p l a i n t i f f  t o  

amend w i t h i n  30 days  a f t e r  t h e  e x p i r a t i o n  of t h e  t ime allowed defendant  

t o  f i l e  t h e  T r u s t  Fund A l l o c a t i o n  Guide. The amended e x c e p t i o n ,  i f  

p l a i n t i f f  chooses  t o  f i l e  one,  shou ld ,  a t  t h e  v e r y  l e a s t ,  i d e n t i f y  

t h e  pages of  t h e  GSA r e p o r t  on which t h e  c a p t i o n s  complained o f  appear  

and g i v e  some e x p l a n a t i o n  of why each one is cons ide red  improper i n  

i ts a c t u a l  c o n t e x t .  The amended e x c e p t i o n  should  b e  accompanied by 

a motion f o r  summary judgment. 

C. D i sa l lowable  items. Under Except ions  8 ,  14 ,  15 ,  1 7 ,  1 8 ,  2 1 ,  

and 25, p l a i n t i f f s  have l i s t e d  a  number of e n t r i e s  from the  GSA r e p o r t ,  

which, they a l l e g e ,  r e p r e s e n t  improper e x p e n d i t u r e s .  P l a i n t i f f s  have 

n o t ,  however, asked f o r  summary judgment. They have asked u s  t o  r u l e  

a s  a  m a t t e r  of  l a w  t h a t  t h e s e  items a r e  improper.  

By n o t  a s k i n g  f o r  summary judgment, p l a i n t i f f s  have f a i l e d  t o  

invoke o u r  Rule l l ( c )  (1) ,  25  CFR SO3. l l (c)  (1)  . The de fendan t  t h u s  

was n o t  pu t  on n o t i c e  h e r e ,  a s  it was i n  B lackfee t  ( s e e  32 Ind.  C1. 

Comm. a t  1 0 6 ) ,  t o  d i s c l o s e  its ev idence  i n  s u p p o r t  o f  t h e  p r o p r i e t y  
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of  dub ious  items o r  s u f f e r  d i s a l l o w a n c e .  On t h e  p r e s e n t  mot ion  we c a n  

d i s a l l o w  o n l y  where t h e  d e f e n d a n t  has i n  e f f e c t  a d m i t t e d  l i a b i l i t y .  

We d i s c u s s  the i n d i v i d u a l  c h a l l e n g e d  i t e m s  e l s e w h e r e  i n  t h i s  

o p i n i o n ,  

VI 

ACCOUNTING FOR PROPERTY OTHER THAN MONEY 

The o n l y  r ema in ing  g e n e r a l  o b j e c t i o n  t o  d e f e n d a n t ' s  a c c o u n t i n g  is  

Except ion  33, where t h e  p l a i n t i f f s  complain of d e f e n d a n t ' s  " F a i l u r e  t o  

f u r n i s h  an  a c c o u n t i n g  as  t o  p r o p e r t y  of  T r i b e s  c o n t r o l l e d  and d i s p o s e d  

o f  by t h e  Uni ted  S t a t e s . "  

According t o  t h e  s u p p o r t i n g  s t a t e m e n t  and subsequen t  memoranda 

of  p l a i n t i f f s ,  Excep t ion  33 is concerned o n l y  w i t h  l a n d s ,  specific all^ 

w i t h  p l a i n t i f f ' s  l a n d s  h e l d  i n  t r u s t  by t h e  Un i t ed  S t a t e s  f o r  d i s p o s a l  

t o  t h i r d  p a r t i e s ,  o r  a c q u i r e d  by t h e  Uni ted  S t a t e s  a b s o l u t e l y .  

As t o  l a n d s  h e l d  i n  t r u s t ,  t h e  p l a i n t i f f s  want t o  b e  informed of 

t h e  number o f  a c r e s  c e d e d ,  t h e  number s o l d  and t h e  p roceeds  r e c e i v e d  

t h e r e f o r ,  t h e  number of  a c r e s  g i v e n  away f r e e ,  t h e  number r e s e r v e d  

f o r  p u b l i c  o r  I n d i a n  p u r p o s e s ,  and t h e  number r ema in ing  und i sposed  

of o r  r e s t o r e d  t o  t h e  t r i b e s .  

As t o  l a n d s  ceded o u t r i g h t  t o  t h e  Un i t ed  S t a t e s ,  o r  t a k e n  by i t ,  

t h e  p l a i n t i f f s  want t o  know t h e  a c r e a g e s  invo lved  i n  t h e  v a r i o u s  

t r a n s a c t i o n s ,  i n  o r d e r  t o  match them w i t h  t h e  f u n d s  a p p r o p r i a t e d  f o r  

pavment, which a r e  shown i n  t h e  r e p o r t ;  and p l a i n t i f f s  want  t o  know 

what lands, i f  any ,  were  t a k e n  w i t h o u t  payment. 
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The p l a i n t i f f s  a r e  c e r t a i n l y  e n t i t l e d  t o  t h i s  in fo rmat ion .  They 

may o b t a i n  i t  by d i s c o v e r y  p rocedures  under t h e  Commission's General  

Ru les  of Procedure .  

Except ion 33 w i l l  be d i s m i s s e d ,  w i t h  l e a v e  t o  t h e  p l a i n t i f f s ,  

w i t h i n  30 d a y s  of  d e f e n d a n t ' s  s u p p l y i n g  t h e  in fo rmat ion  sought  by 

d i s c o v e r y ,  t o  file s p e c i f i c  e x c e p t i o n s  t o  p a r t i c u l a r  p r o p e r t y  t r ansac -  

t ions .  

EARLY TREATIES: 1805-1858 

A.  Accounting under e a r l y  t r e a t i e s  n o t  b a r r e d  by p r i o r  s e t t l e -  

ment i n  t h i s  docket .  I n  Except ions  30, 31, and 32, p l a i n t i f f s  c h a l l e n g e  

t h e  d e f e n d a n t ' s  accoun t ing  f o r  e x p e n d i t u r e s  under t h e  t r e a t i e s  a n t e d a t i n g  

t h e  F o r f e i t u r e  Act of 1863. 

Defendant does  n o t  answer t h e s e  e x c e p t i o n s  on t h e  merits. R a t h e r ,  

i t  contends  t h a t  a l l  c l a i m s  which could  have been a s s e r t e d  under the  

e a r l y  t r e a t i e s  have been s e t t l e d  by t h e  compromise which t h i s  Commission 

approved i n  Dockets 142,  359-362 and 363 ( F i r s t  Claim), r e p o r t e d  a s  

S i s s e t o n  and W a h ~ e t o n  Bands v. United S t a t e s ,  18 Ind.  C1. Comm. 477 

(1967). Defendant s t a t e s  t h a t  t h e s e  d o c k e t s  c o n s i s t e d  of c l a i m s  t h a t  

t h e  de fendan t  o b t a i n e d  t h e  l a n d s  ceded under t h e  e a r l y  t r e a t i e s  f o r  

unconscionable  c o n s i d e r a t i o n .   h he c o n s i d e r a t i o n  which p e t i t i o n e r s  

[ p l a i n t i f f s ]  r e c e i v e d  from t h e  d e f e n d a n t ,  w a s  t h e r e f o r e , "  d e f e n d a n t  

c o n t i n u e s ,  " t h e  impor tan t  i s s u e  i n  those cases . "  S ince  Except ions  

30, 31, and 32 r e l a t e  t o  t h a t  c o n s i d e r a t i o n ,  by t h i s  r e a s o n i n g  they 

a r e  b a r r e d  by the  s e t t l e m e n t .  
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We d i s a g r e e .  S e c t i o n  13 of t h e  s t i p u l a t i o n  f o r  s e t t l e m e n t  (quoted  

a t  18 Ind.  C1. Comm. 481) s t a t e s :  

"13. T h e r e  s h a l l  be e n t e r e d  i n  Docket No. 363 a f i n a l  
c o n s e n t  o r d e r  d i s m i s s i n g ,  w i t h  p r e j u d i c e ,  the c l a i m  of 
t h e  S l s s e t o n  and Wahpeton T r i b e s  of Sioux I n d i a n s  r e l a t i n g  
tc Royce Cession 440. I t  is st ipulated and e x p r e s s l y  
unders tood and a g r e e d  t h a t ,  upon the  e n t r y  o f  s u c h  f i n a l  
consen t  o r d e r ,  t h e  o n l y  r ema in ing  c l a i m  i n  Docket No. 363 
will be the c l a i m  denominated " ~ e c o n d  Claim" i n  t h e  f i r s t  
amended p e t i t  i o n  i n  Docket No. 363 f o r  a n  a c c o u n t i n g  
and r e p o r t  bv t h e  d e f e n d a n t  as t o  t he  c l a i m a n t s '  p r o p e r t y  
and funds .  

The f i n a l  j udg twnt ,  e n t e r e d  J u l y  25, 1967, r e a d s  i n  p e r t i n e n t  part 

as f o l l o w s :  

6. Docker No. 363. Final judgment on t h e  c l a i m  
denominated " F i r s t   la fm" i n  t h e  f i r s t  amended p e t i t i o n  
i n  Docket No. 3 6 3  be and is he reby  e n t e r e d  i n  f a v o r  of  the 
Medawakanton and Wahpakoota T r i b e s  of  S ioux I n d i a n s  
a g a i n s t  t h e  d e f e n d a n t  f o r  t h e  sum of $66,940.00,  and 
these tribes s h a l l  have and recover s a i d  sum from t h e  
d e f e n d a n t ;  and  a l l  o t h e r  c l a i m s  i n  Docket No. 363, 
except  t h e  claim f o r  an a c c o u n t i n g  and r e p o r t  denominated 
"Second Claim" i n  t h e  f i r s t  amended p e t i t i o n  i n  Docket 
No. 363, be a n d  the same a r e  hereby d i smissed  with 
p r e j u d i c e .  

We must read the s t i p u l a t i o n  l i t e r a l l y  and e n f o r c e  i t  s t r i c t l y .  
5 /  - 

See Uni ted  States  v. Sou the rn  Ute I n d i a n s ,  402 U.S. 159 ( 1 9 7 1 ) .  - 
The s t i p u l a t i o n  and t h e  1967 judgnen t  i n  t h i s  Docket 363 a r e  clear 

and unambiguous. Thev  moan t h a t  t h e  g e n e r a l  a c c o u n t i n g  claim -- all 

of i t  -- is n o t  a f f r c t e d  by the s e t t l e m e n t .  

5/ Cf. Pueb lo  of San ;ldcEonso v .  Linited S t a t e s ,  Dockets 354 e t  al., - 
30 Ind .  C 1 .  Comm. 23!+, 244-249, where  wc allowed a s t i p u l a t i o n  c o n t a i n -  
ing an  i n t e r n a l  i n c o n s i s t e n c y  t o  be partially repud ia ted  before judgment. 
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B. P r i o r  Court of Claims c a s e s  d i d  no t  invo lve  a l l  t h e  e a r l y  

t r e a t i e s .  

Defendant a l s o  a s s e r t s  i n  i t s  Memorandum of P o i n t s  and 

A u t h o r i t i e s  f i l e d  September 15,  1969, t h a t  t h e  payment of considera-  

t i o n  under t h e  e a r l y  t r e a t i e s  "was a  necessa ry  i s s u e ,  and was fully 

l i t i g a t e d "  i n  S i s s e t o n  and Wahpeton Ind ians  v.  United S t a t e s ,  42 

C t .  C 1 .  416 (1907),  and Medawakanton Ind ians  v. United S t a t e s ,  57 

C t .  C 1 .  357 (1922); and t h a t  res  j u d i c a t a  a p p l i e s  t o  t h e s e  t r e a t i e s .  

The f i r s t  of t h e  c i t e d  c a s e s  involved on ly  t h e  Trea ty  of J u l v  23, 1851 

(10 S t a t .  949).  The second involved on ly  t h e  t r e a t i e s  of September 29, 

1837 (7  S t a t .  538) and August 5 ,  1851 (10 S t a t .  954). When w e  come 

t o  t h e s e  t r e a t i e s  i n  t h e  ensuing d i s c u s s i o n ,  w e  s h a l l  t ake  UP t h e  

Court of Claims cases .  It is  enough t o  s t a t e  a t  t h i s  po in t  t h a t  

Except ions  30, 31, and 32 invo lve  s e v e r a l  a d d i t i o n a l  t r e a t i e s ,  and 

hence cannot  be  ba r red  complete ly  by t h o s e  d e c i s i o n s .  

C. T r e a t i e s  of 1805, 1830, 1837, and 1851. 

"Exception No. 30. - F a i l u r e  t o  f u r n i s h  f a c t s  and computations re- 

f l e c t i n g  e f f e c t  of f a i l u r e  t o  pay funds  i n  accordance wi th  t r e a t y  provisions!'  

The fo rego ing  s t a t e m e n t  and t h e  q u o t a t i o n s  i n  t h e  ensuing d i s c u s s i o n ,  

u n l e s s  o t h e r w i s e  noted,  are taken  verba t im from p l a i n t i f f s '  Exception 

30 and its numerous s u b d i v i s i o n s .  

"a. T r e a t y  of September 23, 1805, 2 Kappler  1031. GSA 

r e p o r t s  t h a t  $4,000 was a p p r o p r i a t e d  under t h i s  t r e a t y ,  bu t  does  n o t  

s t a t e  when t h e  money was a p p r o p r i a t e d ,  o r  d e p o s i t e d ,  nor  is t h e r e  a 



d e f i n a b l e  s t a tement  showing disbursements  from t h e  $4000. (See GSA, 

6/28/66, p. 17)." 

The 1805 t r e a t y  is d e s c r i b e d  a s  fo l lows  i n  S i s s e t o n  and Wahoeton 

Bands v. United S t a t e a ,  Dockets 142 e t  a l . ,  10  Ind.  C1. Comm. 137,  - 

I n  1805 Zebulon Pike reached the Upper M i s s i s s i p p i  Va l ley  
where he  had no d i f f i c u l t y  f i n d i n g  Sioux v i l l a g e s  a l o n g  t h e  
west bank of t h e  M i s s i s s i p p i  R iver .  L i t t l e  Crow, t h e  
Medawakanton C h i e f ,  was encamped i n  t h e  on ly  v i l l a g e  of any 
consequence s i t u a t e d  on t h e  e a s t  s i d e  of t h e  M i s s i s s i p p i .  
P i k e  had been i n s t r u c t e d  among o t h e r  t h i n g s  t o  look  f o r  
s u i t a b l e  p o s i t i o n s  t h a t  would accomodate m i l i t a r y  o u t p o s t s .  
He decided upon two s m a l l  t r a c t s ,  one s i t u a t e d  a t  t h e  mouth 
of t h e  S t .  Croix  River ,  t h e  o t h e r  a t  t h e  f a l l s  of St. 
Anthony f u r t h e r  up t h e  M i s s i s s i p p i .  The S t .  Croix  River 
t r a c t  was n i n e  m i l e s  square  and con ta ined  51,840 a c r e s .  
The t r a c t  beginning a t  t h e  conf luence  of t h e  S t .  P e t e r s  
and M i s s i s s i p p i  R iver ,  and ex tend ing  up t h e  M i s s i s s i p p i  
t o  i n c l u d e  t h e  f a l l s  of S t .  Anthony, was 9 m i l e s  by 1 8  
miles and con ta ined  103,680 a c r e s .  P i k e  l o s t  no t ime 
i n  concluding a n  agreement on September 23, 1805, f o r  t h e  
conveyance of Sioux i n t e r e s t  i n  t h e  two t r a c t s .  H e  dealt 
e x c l u s i v e l y  w i t h  t h e  Medawakantons whose c h i e f ,  L i t t l e  
Crow, s igned t h e  agreement.  

The c o n s i d e r a t i o n  t o  be paid  t h e  I n d i a n s  was l e f t  b lank  i n  t h e  

t r e a t y .  According t o  Kappler ,  t h e  t r e a t y  was submit ted by t h e  P r e s i d e n t  

t o  t h e  Sena te  on March 29, 1808. The Senate  committee r e p o r t e d  f a v o r a b l y  

on A p r i l  13 ,  w i t h  an amendment f i l l i n g  i n  the blank  t o  p r o v i d e  f o r  

payment of $2000 i n  money o r  goods; and on A p r i l  16 ,  1808, t h e  f u l l  

Senate  r a t i f i e d  unanimously. 

For an unknown r e a s o n ,  t h e  P r e s i d e n t  f a i l e d  t o  p roc la im t h e  t r e a t y  

of 1805, and i t  was n o t  publ ished i n  t h e  S t a t u t e s  a t  Large;  b u t  the  

army took possess ion  of the  ceded a r e a s .  
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The accoun t ing  under t h e  1805 t r e a t y  is no t  included i n  e i t h e r  

bound GSA r e p o r t ,  b u t  a p p e a r s  i n  the l e t t e r  report of December 13 ,  1965, 

r e f e r r e d  t o  a t  page 301,above. According t o  t h e  accoun t ,  $4,000 was 

pa id  t o  the Medawakanton I n d i a n s  i n  1838 f o r  the 1805 c e s s i o n ,  t h e  

e x c e s s  over  $2,000 r e p r e s e n t i n g  i n t e r e s t  t o  compensate f o r  t h e  d e l a y  

i n  payment. 

As f a r  a s  our  r e c o r d s  show, t h e  l e t t e r  r e p o r t  has  never  been se rved  

on t h e  p l a i n t i f f s .  However, i t  c o n s i s t s  merely of a  condensat ion of 

t h e  accoun t ing  set o u t  i n  volume 6, pages 2934 t o  2941, of a r e p o r t  

of t h e  General  Accounting O f f i c e ,  r e :  P e t i t i o n  of t h e  Sioux T r i b e  of 

I n d i a n s ,  Court  of Claims No. C-531, d a t e d  A p r i l  1 2 ,  1932. The o l d  GAO 

r e p o r t  w a s  known t o  p l a i n t i f f ' s  counse l ,  who withdrew a  copy from t h e  

cus tody of t h e  Court  of Claims and f i l e d  i t  w i t h  t h i s  Commission. 

S i n c e  t h e  de fendan t  f a i l e d  t o  make s e r v i c e  of  t h e  1805 t r e a t y  

accoun t ing  i n  t h e  i n s t a n t  c a s e ,  t h e  pe r iod  f o r  t h e  p l a i n t i f f s  t o  file 

e x c e p t i o n s  never s t a r t e d  running.  A copy of t h e  l e t t e r  r e p o r t  of 

December 13 ,  1965, w i l l  be  f u r n i s h e d  by t h e  Commission t o  p l a i n t i f f ' s  

a t t o r n e y  of r e c o r d ;  and 30 days  w i l l  be al lowed f o r  f i l i n g  e x c e p t i o n s .  

The de fendan t  w i l l  have  a n o t h e r  30 days  t o  answer t h e  e x c e p t i o n s .  

b. T r e a t y  of J u l y  15, 1830, 7 S t a t .  328. T h i s  t r e a t y  was 

made a t  P r a i r i e  du Chien, Michigan T e r r i t o r y  (now i n  Wisconsin) w i t h  

a number of midwestern I n d i a n  t r i b e s ,  i n c l u d i n g  t h e  Medawakanton, 

Wahpakoota, S i s s e t o n  and Wahpeton Sioux.  I n  r e t u r n  f o r  a  c e s s i o n  of 
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6 /  - 
about two m i l l i o n  a c r e s  i n  n o r t h e r n  Iowa, t h e  United S t a t e s  made t h e  

promises t o  t h e s e  Sioux bands r e f e r r e d  t o  i n  t h e  fo l lowing  e x c e r p t  

from Exception 30b: 

. . . Under A r t i c l e  IV of t h e  T r e a t y  t h e  T r i b e s  
were t o  r e c e i v e  each y e a r ,  f o r  t e n  y e a r s ,  $2,000 
"one b lacksmi th  *** and t h e  necessa ry  too l s" ,  
ins t ruments  f o r  a g r i c u l t u r a l  purposesn,  [ s i c ]  
and $700 i n  i r o n  and s t e e l .  (GSA, 6/28/66,  p. 
9 . )  GSA f u r n i s h e s  p a r t i a l  in fo rmat ion  ( i )  showing 
i n  response  t o  t h e  $2,000 a n n u i t y  t h a t  $12,000 
was a p p r o p r i a t e d  over  a  pe r iod  o f  seven y e a r s  
(GSA, 6/28/66,  pp. 10,  25) l e a v i n g  a b a l a n c e  of  
$8,000 n o t  c l e a r l y  exp la ined  o r  i d e n t i f i e d ;  (ii) 
showing t h e  disbursement  of funds  f o r  a  b lacksmi th  
and t o o l s  f o r  t h r e e  y e a r s ,  n o t  t e n  y e a r s  (GSA, 
6/28/66,  pp. 1 0 1 ) ;  ( i i i )  showing t h e  disbursement  
of  funds f o r  a g r i c u l t u r a l  i n s t r u m e n t s  f o r  f o u r  
y e a r s ,  n o t  t e n  y e a r s  ( M A ,  6/28/66,  pp. 11, 24);  
and ( i v )  showing no th ing  expended f o r  i r o n  and 
s t e e l .  

Under A r t i c l e  V of t h e  1830 T r e a t y ,  t h e  
United S t a t e s  agreed t o  s e t  a s i d e  $3,000 per  y e a r  
f o r  t e n  y e a r s  f o r  t h e  e d u c a t i o n  of t h e  c h i l d r e n  
of t h e  t r i b e s  p a r t i e s  t o  t h e  T r e a t y  (GSA, 6/28/66,  
P* 9 ) .  

GSA r e p o r t s  t h a t  $3,000 p e r  y e a r  was appro- 
p r i a t e d  from 1831 through 1840 (idem, pp. 11-12, 
146) and t h a t  such  sums a r e  accounted f o r  i n  S t a t e -  
ment No. 4,  p. 21 of t h e  r e p o r t .  Sta tement  No. 4  
d i s c l o s e s  t h a t  $1,758.10 of t h e  money was pa id  t o  
I n d i a n s  f o r e i g n  t o  t h e  t r e a t y ,  $6.01 is i d e n t i f i e d  
under  " s u r p l u s  war ran t  d a t e d  J u n e  30, 1847" w i t h  
no e x p l a n a t i o n  o f  what t h a t  c a p t i o n  means, $151.02 
is r e p o r t e d  d i s b u r s e d  f o r  t h e  T r i b e s ,  w i t h  no 
e x p l a n a t i o n  of how i t  was d i s b u r s e d .  The b a l a n c e  
of $28,084.87 is r e p o r t e d  d i s b u r s e d  " j o i n t l y  w i t h  
o t h e r  ~ n d i a n s " .  (GSA, 6/28/66,  p. 21 . )  

61 See S i s s e t o n  and Wahpeton Bands, s u p r a ,  10 Ind.  C1. Comm. a t  186. - 
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A s c h e d u l e  of t h e  d i sbursements  of t h e  
$28,084.84 shows o n l y  t h a t  t h e  money was disbursed  
" j o i n t l y  w i t h  o t h e r  I n d i a n s  a t  Choctaw I n d i a n  
Academy, ~ e n t u c k y "  i n  va ry ing  amounts over  t h e  
y e a r s  1832 through 1848. There  is no i d e n t i f i -  
c a t i o n  of t h e  "other I n d i a n s  a t  Choctaw Ind ian  
Academy, ~ e n t u c k y "  and no f a c t s  a r e  f u r n i s h e d  
concerning t h e  number of  c h i l d r e n ,  if any, 
be long ing  t o  t h e  t r i b a l  p a r t i e s  t o  t h e  t r e a t y  
who were a t  t h e  academy d u r i n g  t h e  y e a r s  1832- 
1848. 

The r e p o r t  does  no t  d i s c l o s e  t h e  f a c t s  con- 
c e r n i n g  d a t e s  of  d e p o s i t  and expend i tu re  of those  
payments which were made under t h e  1830 T r e a t y  .... 

While t h e  fo rego ing  s t a t e m e n t s  of t h e  p l a i n t i f f  a r e  no t  e n t i r e l y  

a c c u r a t e ,  we must a g r e e  t h a t  t h e  General  S e r v i c e s  Admin i s t ra t ion  has  

p resen ted  an accoun t ing  under t h e  1830 t r e a t y  which is incomplete  

and n e e d l e s s l y  d i f f i c u l t  t o  fo l low.  

(1) A r t i c l e  IV. There  a r e  three f i n a n c i a l  o b l i g a t i o n s  toward t h e  

Sioux of t h e  M i s s i s s i p p i  t o  be accounted f o r  under A r t i c l e  I V :  

(a)  The a n n u i t y  of $2,000 f o r  t e n  y e a r s - - t o t a l  o b l i g a t i o n :  
$20,000 

7/  - 
(b )  The b lacksmi th  and t o o l s - - t o t a l  o b l i g a t i o n  n o t  stated. 

(c)  The a g r i c u l t u r a l  i n s t r u m e n t s  and i r o n  and s t e e l  t o  t h e  
amount of $700 annua l ly - - to ta l  o b l i g a t i o n :  $7,000. 

Statement  No. 1 on page 14 of t h e  1966 GSA r e p o r t  shows t h e  t o t a l  

e x p e n d i t u r e s  i d e n t i f i e d  by t h e  GSA a c c o u n t a n t s  as having been made 

under A r t i c l e  IV, a s  fo l lows :  

L/ On t h e  b a s i s  o f  t h e  $600.00 annua l  compensation f o r  a  b lacksmi th  i n  
t h e  I n d i a n  S e r v i c e  f u r n i s h i n g  h i s  own shop and t o o l s ,  provided by s e c t i o n  
9, Act of June 30, 1834, c .  162,  4  S t a t .  735, t h e  minimum o h l i ~ a t i o n  
over t e n  y e a r s  would be  $6,000.00. A c t u a l l y ,  $720.00 appears  t o  have 
been a p p r o p r i a t e d  y e a r l y  f o r  one b lacksmi th  and one a s s i s t a n t ,  and 
no th ing  f o r  t o o l s .  See Acts  of March 3, 1835, c .  50, 4 S t a t .  780, 
784, and J u n e  1 4 ,  1836,  c.  88, 5 S t a t .  36, 40. 
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Agricultural implements 
and equipment 

Annuities 
Cash 
Goods 

Pay of blacksmiths and 
apprentices 

Supplies for blacksmith shops 3,822.96 

Thus, Statement No. 1 shows apparent deficiencies of $4,800 in 

annuities ($15,200 paid versus $20,000 due) and of $1,569 in agricul- 

tural implements and equipment ($5,431 paid versus $7,000 due). However, 

a later section of the 1966 report shows $80,904.72 in expenditures 

which the GSA accountants were unable to allocate between the 1830 

treaty and the treaty of September 29, 1837, 7 Stat. 538. The 

$80,904.72 is reported a9 made jointly under the two treaties. 

The disbursement schedules under the 1830 treaty are not keyed to 

Statement No. 1, but to the various treasury accounts to which the 

treaty appropriations were credited. The accounts had no consistent 

relationship to the categories of expenditures authorized by the 

treaty, but changed from year to year according to the Treasury 

~epartment's unsettled bookkeeping practices. Abstract No. 1 at 

page 23 of the 1966 report, reading as follows without the footnotes, 

lists the appropriation accounts to which the disbursement schedules 

are keyed: 
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ABSTRACT NO. 1 

Abstract of disbursements for the Sioux of the Mississippi 
pursuant to the treaty of July 15, 1830. 

Schedule No. 

1 

Name of Appropriation 

Agricultural Implements for the 
Sioux of the Mississippi 

Annuities to various Indians and 
Indian Tribes 

Blacksmith Establishments 

For Presents, Provisions, Pay of 
Commissioners and Secretary, 
Transportation and all other 
expenses at tending the negotiation 
of said Treaties 

Fulfilling Treaties with Sioux of the 
Mississippi 

Fulfilling Treaty Stipulations under 
Article 5 of the Treaty of Prairie 
du Chien 

Gun and Blacksmiths, etc. 

Running the lines per 7th Article, 
Treaty of July 15, 1830 

TOTAL 

Amount Disbursed 

The above total is the same as that given in Statement No. 1, 

where entries are arranged according to articles of the treaty; but 

that is the only recognizable correlation between Abstract No. 1 and 

Statement No. 1. 

An accounting covering Article IV of the treaty of July 15, 1830, 

as well as numerous later treaties and statutes affecting the Santee 
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Sioux was made by C. J. Brown under t he  s u p e r v i s i o n  of t h e  Audi tor  f o r  

t h e  I n t e r i o r  Department (an o f f i c e r  of t h e  Treasury  Department) i n  

t h e  e a r l y  p a r t  of t h i s  cen tury .  Dated January  1 4 ,  1920, i t  a p p e a r s  

i n  t h e  p r i n t e d  record  of Medawakanton and Wahpakoota Bands v. United 

S t a t e s ,  N o .  33728 i n  t h e  Court  of Claims, a l though  t h a t  l i t i g a t i o n  

was no t  concerned w i t h  t h e  1830 t r e a t v .  The 1920 account ing  shows 

no d e f i c i e n c i e s ,  and no expendi tu res  made j o i n t l y  under t h e  1830 t r e a t y  

and a l a t e r  t r e a t y ,  

The 1920 account ing  shows disbursements  of t h e  fo l lowing  sums 

under t h r e e  s u b d i v i s i o n s  of A r t i c l e  I V ,  which d i f f e r  s l i g h t l y  from t h e  

t h r e e  headings  we used on page 319,above. 

Annui t i e s  Blacksmith,  t o o l s ,  i r o n  A R ~  i c u l t u r a l  
and s t e e l  implements 

The wide d i sc repancy  between t h e  1966 GSA f i g u r e s  and t h e  1920 

f i g u r e s  g iven  immediately above is probably  e x p l a i n a b l e  i n  l a r g e  p a r t  

by the d i f f e r i n g  manner i n  which t h e  two accounts  were prepared .  

The method by which GSA r e p o r t s  were prepared is  d e s c r i b e d  a s  

fo l lows  i n  Blackfee t ,  32 Ind .  C1. Comm. a t  99-100: 

The d e f e n d a n t ' s  a c c o u n t a n t ,  who helped p r e p a r e  
some of t h e  l a t e r  account ing  r e p o r t s ,  M r .  Mart in  
Ga l lagher ,  t e s t i f i e d  t h a t  they  were based ,  f o r  t r a n s -  
a c t i o n s  up t o  1922, on t r e a s u r y  l e d g e r s ,  and f o r  more 
r e c e n t  t r a n s a c t i o n s ,  on t r e a s u r v  cash  c a r d s .  . . The 
n a t u r e  of t h e  e n t r i e s  would be f u r t h e r  p a r t i c u l a r i z e d  
by examining t h e  r e c e i p t s  and vouchers  a v a i l a b l e  a t  
t h e  Na t iona l  Archives ,  t h e  N a t i o n a l  Record C e n t e r ,  
o r  a r e g i o n a l  Federa l  Record Cente r .  The a c c o u n t a n t s ,  
M r .  Gal lagher  t e s t i f i e d ,  were n o t  empowered t o  go 
t o  t h e  Department of I n t e r i o r ,  t h e  Ind ian  a g e n c i e s  
o r  Area O f f i c e s  f o r  f u r t h e r  in fo rmat ion .  
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Since, as Abstract No. 1, copied on page32l,above, demonstrates, 

the treasury ledgers were set up according to appropriations, not 

the treaties which the appropriations were intended to fulfill, the 

GSA method on occasion provided insufficient information to allocate 

bulk appropriations to the proper treaty clause, or even to the proper 

treaty, when more than one was in force with the same tribe at the same 

time . 
In contrast to the GSA accountants, the auditor who prepared the 

1920 account appears to have taken as his starting point ledgers main- 

tained in the Office of Indian Affairs, where the accounts were set 

up by treaties and their clauses. While the 1920 account balances so 

perfectly as to make its authenticity suspect, it shows that records 

upon which to base an allocation of disbursements between the 1830 and 

the 1837 treaties must have existed. Such records would have been 

necessary to show the extent to which the ~overnment's outstanding 

financial obligations had been fulfilled, and the additional funding 

to be requested annually from Congress to continue performance as 

the treaties provided. But we have no indication that the GSA accountants 

who reported "joint" expenditures under two and more treaties even 

looked for such records, 

We find the 1966 account under Article IV of the 1830 treaty to 

be unacceptable. Our ruling as to the further action that will be 

required of the Government is set out in the concluding section of 

this Part VII of the present opinion. 
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(2)  A r t i c l e  V. T h i s  t r e a t y  p r o v i s i o n  r e a d s  a s  f o l l o ~ ~ s :  

ARTICLE V. And t h e  United States f u r t h e r  a g r e e  t o  
s e t  a p a r t  t h r e e  thousand d o l l a r s  a n n u a l l y  f o r  t e n  
s u c c e s s i v e  y e a r s ,  t o  be a p p l i e d  i n  t h e  d i s c r e t i o n  of 
t h e  P r e s i d e n t  of t h e  United S t a t e s ,  t o  t h e  e d u c a t i o n  
of t h e  c h i l d r e n  of t h e  s a i d  T r i b e s  and Bands, p a r t i e s  
h e r e  to .  

While t h e  a r t i c l e  d i d  n o t  r e q u i r e  s t r i c t  apportionment of t h e  edu- 

c a t i o n  money on the  b a s i s  of t h e  schoo l  age popula t ions  of t h e  v a r i o u s  

t r fbes  which s igned  t h e  t r e a t y ,  it  c l e a r l y  contemplated t h a t  each 

s i g n a t o r y  would g e t  s u b s t a n t i a l  b e n e f i t .  Without in fo rmat ion  a s  t o  

t h e  number of M i s s i s s i p p i  Sioux p u p i l s  i n  a t t e n d a n c e  a t  t h e  Choctaw 

Academy, the  defendant  cannot r e c e i v e  c r e d i t  f o r  any p a r t  of t h e  

$28,084.87 shown a s  expended f o r  board and t u i t i o n  a t  t h a t  i n s t i t u t i o n  

for  t h e  p l a i n t i f f s  j o i n t l y  w i t h  o t h e r  Ind ians .  C f .  B l a c k f e e t ,  32 Ind.  

C 1 .  Comm. a t  106,  127,  131. Under t h e  p r e s e n t  account ing ,  we can g i v e  

t h e  de fendan t  c r e d i t  on ly  f o r  t h e  $151.02 shown a s  expended s o l e l y  f o r  

t h e  Sioux of t h e  M i s s i s s i p p i .  T h i s  sum is such a n  i n s i g n i f i c a n t  f r a c t i o n  

of $30,000 a s  t o  i n d i c a t e  non- fu l f i l lment  of t h e  o b l i g a t i o n .  

For r e a s o n s  s e t  o u t  i n  s e c t i o n  F ,  below, however, we do n o t  t h i n k  

l i a b i l i t y  shou ld  be imposed on t h e  de fendan t  on t h e  b a s i s  o f  t h e  1966 

r e p o r t ,  bu t  t h a t  a  r e v i s e d  account ing  should be p resen ted .  

( 3 )  Dates  of d e p o s i t  and e x p e n d i t u r e  of Dayments under t h e  1830 

t r e a t y .  The p l a i n t i f f ' s  o b j e c t i o n  t h a t  t h e  1966 r e p o r t  f a i l s  t o  disclose 

t h e  d a t e s  of d e p o s i t  and e x p e n d i t u r e  of funds  made under t h e  1830 

t r e a t y  is not w e l l  taken. The a p p r o p r i a t i o n  a c t s  a r e  l i s t e d  i n  P a r t  
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111 a t  pages  141-148 o f  t h e  r e p o r t .  T h e i r  e f f e c t i v e  d a t e s  a r e  t h e  

d a t e s  t h e  t r e a t y  f u n d s  became a v a i l a b l e .  The y e a r s  of  e x p e n d i t u r e  

are s h o w n * i n  t h e  d i sbur semen t  s c h e d u l e s .  I f  t h e  p l a i n t i f f s  d e s i r e  

more e x a c t  d a t e s ,  d e f e n d a n t  will make t h e  payment voucher s  a v a i l a b l e  

f o r  i n s p e c t i o n  and copying.  The Commission w i l l  n o t  r e q u i r e  t h a t  t h e  

month and day of each  d i sbur semen t  be set o u t  i n  t h e  accoun t inq  r e p o r t s .  

(4)  A r t i c l e  V I I .  The de fendan t  h a s  s e t  out a n  account  of i t s  

expenses  f o r  t h e  s u r v e y s  r e q u i r e d  by A r t i c l e  VII of the 1830 t r e a t y ,  

i n  P a r t  11, S e c t i o n  A ,  of  t h e  1966 r e p o r t .  The d e f e n d a n t ' s  o b l i g a t i o n  

under  t h i s  a r t i c l e  was t o  run  c e r t a i n  l i n e s ;  how much t h e  work c o s t  

was i m m a t e r i a l .  Hence, t h e  accoun t  of e x p e n d i t u r e s  under A r t i c l e  V I I  

shou ld  n o t  have  been made, and must be e l i m i n a t e d  from any new 

accoun t  under  t h e  1830 t r e a t y .  

c. T r e a t y  of  September 29, 1837,  7  S t a t .  538. 

(1) Depar tment ' s  c o n t e n t i o n  t h a t  1837 t r e a t y  account in^ is  

res j u d i c a t a .  I n  F i n d i n g  X V I I  of  Medawakanton I n d i a n s  v. Uni ted  S t a t e s ,  

No. 33728, 57 C t .  C1. 357, 371 (1922) ,  an  accoun t  is s t a t e d  between 

t h e  Uni ted  S t a t e s  and t h e  S a n t e e  bands  under  t h e  1837 t r e a t y  and t h e  

t r e a t y  o f  August 5, 1851, 10 S t a t .  954. I n  r e g a r d  t o  t h e s e  two t r e a t i e s ,  

t h u s ,  t h e  d e f e n d a n t ' s  c l a i m  of res j u d i c a t a  (see page 315, above) h a s  

c o l o r a b  le s u p p o r t  . 
A s  t h e  Cour t  of Claims p o i n t e d  o u t  i n  Creek Nat ion  v .  Un i t ed  S t a t c s ,  

168  C t .  C 1 .  483, 488 ( 1 9 6 4 ) ,  t h e  d o c t r i n e  of  res j u d i c a t a  h a s  two 
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branches.  Where t h e  p a r t i e s  i n  the p r i o r  l i t i g a t i o n  were t h e  same and 

the  cause  of a c t i o n  was t h e  same t h e  s t r i c t  r u l e  a p p l i e s ,  and a l l  

i s s u e s  decided o r  which could  have been decided a r e  b a r r e d  from re- 
8/ - 

l i t i ~ a t i o n .  Where t h e  p a r t i e s  were t h e  same,but t h e  c la im o r  demand 

was d i f f e r e n t ,  on ly  t h e  i s s u e s  a c t u a l l y  l i t i g a t e d  and decided a r e  

barred.  T h i s  second branch of r e s  j u d i c a t a  is c a l l e d  c o l l a t e r a l  

e s t o p p e l .  

Case No. 33728 was brought under a  s p e c i a l  j u r i s d i c t i o n a l  a c t  

of March 4 ,  1917, c .  181, 39 S t a t .  1195, d i r e c t i n g  t h e  Court  of Claims 

t o  a s c e r t a i n  the  ba lance  of a n n u i t i e s  due t h e  San tee  Sioux under t h e  

1837 and 1851 t r e a t i e s  a s  i f  t h e  Act of February 16, 1863, c.  37, 

12 S t a t .  652, had never been passed.  The l a t t e r  law, p o p u l a r l y  

c a l l e d  t h e  F o r f e i t u r e  Ac t ,  ab roga ted  t h e  t r e a t i e s ,  s topped a n n u i t i e s  

from accru ing  i n  t h e  f u t u r e ,  and d i v e r t e d  p a r t  of t h e  a n n u i t i e s  

a l r e a d y  a p p r o p r i a t e d  b u t  unpaid t o  p rov ide  indemnity t o  w h i t e  

v i c t i m s  of t h e  Minnesota Sioux War of  1862. The c o u r t  was d i r e c t e d  

t o  s e t  o f f  a g a i n s t  t h e  a n n u i t i e s  which would have been due b u t  fo r  the  

f o r f e i t u r e  " a l l  monevs paid  t o  s a i d  I n d i a n s  o r  expended on t h e i r  

account  by t h e  Government of t h e  United S t a t e s  s i n c e  t h e  t r e a t i e s  

were abrogated."  The j u r i s d i c t i o n a l  a c t ,  t h u s ,  c l e a r l y  d i d  n o t  

a u t h o r i z e  a  s u i t  f o r  a  g e n e r a l  account ing  i n  e q u i t y  l i k e  t h e  p r e s e n t  

claim under t h e  Ind ian  Claims Commission Act. There  was no p r o v i s i o n  

8/ C f .  Blonder-Tongue L a b o r a t o r i e s ,  Inc .  v. U n i v e r s i t y  of I l l i n o i s  - 
Foundation,  402 U.S. 313 (1971). 
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i n  t h e  1917 j u r i s d i c t i o n a l  a c t  whereby t h e  p l a i n t i f f s  could  c l a i m  

damages f o r  l a t e  and i r r e g u l a r  payments and d e l i v e r i e s ,  wh ich ,  accord-  

i n g  t o  b o t h  t h e  1920 and t h e  1966 a c c o u n t s ,  d i d  o c c u r .  The re  was no 

way unde r  t h a t  a c t  f o r  p l a i n t i f f s  t o  c l a i m  damages s o  long a s  e x p e n d i t u r e s  

were made i n  t h e  c o r r e c t  t o t a l  amount, even if t r e a t y  r e q u i r e m e n t s  

f o r  a l l o c a t i o n  between v a r i o u s  o b j e c t s  were  v i o l a t e d .  I n  s h o r t ,  t h e  

1917 a c t  d i d  n o t  s u b j e c t  t h e  d e f e n d a n t ' s  f u l f i l l m e n t  of  t h e  1837 and 

1851  t r e a t i e s  t o  t e s t i n g  under  a  f i d u c i a r y  s t a n d a r d .  Res j u d i c a t a  

i n  t h e  s t r i c t  s e n s e  is n o t  a p p l i c a b l e  h e r e .  

To d e t e r m i n e  t h e  e x t e n t  t o  which  c o l l a t e r a l  e s t o p p e l  a r i s e s  from 

t h e  1 9 2 2  c a s e ,  we must examine what  i s s u e s  were  a c t u a l l y  d e c i d e d  t h e r e .  

Only one  i s s u e  was l i t i g a t e d  i n  c o n n e c t i o n  w i t h  t h e  p l a i n t i f f s '  

c a s e  i n  c h i e f .  Tha t  was whe the r  p l a i n t i f f s  were  l i m i t e d  t o  r e c o v e r i n g  

t h e  unpaid  a n n u i t i e s  a c c r u e d  t o  d a t e  of judgment, o r  were a l s o  

e n t i t l e d  t o  a  p r i n c i p a l  sum r e p r e s e n t i n g  t h e  p r e s e n t  v a l u e  of  t h e  

p e r p e t u a l  a n n u i t y  promised i n  t h e  1837 t r e a t y .  The c o u r t  d e c i d e d  

i n  f a v o r  of  t h e  p r i n c i p a l  sum. 

A l l  t h e  o t h e r  i s s u e s  a r o s e  on t h e  o f f s e t s - - u n d e r  a j u r i s d i c t i o n a l  

a c t  hav ing  markedlv  d i f f e r e n t  o f f  se t  p r o v i s i o n s  from the I n d i a n  Claims 

Commission Ac t .  La rge  c a t e g o r i e s  of payments were proposed t o  b e  

set  o f f  by t h e  Government and were  c h a l l e n g e d  by t h e  I n d i a n s .  Examples 

of s u c h  i s s u e s  a r e :  Whether payments under  t h e  T r e a t y  of  A p r i l  29,  

1868,  15  S t a t .  635, were  c h a r g e a b l e  t o  t h e  p 1 a i n t i f f s ; w h e t h e r  t h e  

indemni ty  p a i d  f o r  d e p r e d a t i o n s  and damages under t h e  Forfeiture A c t  
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were c h a r g e a b l e ;  whether  t h e  c o s t  of  removal  of  t h e    la in tiffs f rom 

Minnesota was a  p rope r  o f f s e t ;  whether  a C o n g r e s s i o n a l  a p p r o p r i a t i o n  

of $ 4 2 , 0 8 6 . 9 3  used t o  pay p l a i n t i f f s '  d e b t s  was c h a r g e a b l e ,  when 

p l a i n t i f f s 1  own money a p p l i c a b l e  t o  t h a t  pirrpose was s t a t e d  t o  have  

been d i v e r t e d  by t h e  Government; whether  t h e  v a l u e  of t h e  S a n t e e  

Rese rva t ion  i n  Nebraska ,  t o  which p l a i n t i f f s  were removed, was c h a r g e a b l e .  

And s o  on. 

A l l  the i s s u e s  were  i s s u e s  of law. There  was no l i n e  by l i n e  

examina t ion  of  t h e  a c c o u n t s ,  a s  t h e r e  may be  i n  e q u i t a b l e  a c c o u n t i n g .  

The p l a i n t i f f s  do n o t ,  f o r  example,  c h a l l e n g e  t h e  d e f e n d a n t  t o  prove  

d e l i v e r y  of  t h e  goods i t  purchased f o r  t h e  I n d i a n s .  Indeed, w h i l e  t h e  

amounts,  d i s b u r s i n g  o f f i c e r s ,  payees ,  and even t h e  voucher  numbers,  

a r e  i d e n t i f i e d  i n  t h e  a c c o u n t s  p r e s e n t e d  by t h e  Government t o  t h e  

Cour t  of Claims under  t h e  t r e a t y  p r o v i s i o n s  c a l l i n g  f o r  d e l i v e r y  o f  

goods and s e r v i c e s ,  t h e  n a t u r e  of  t h e  goods and s e r v i c e s  is n o t  

d i s c l o s e d .  The r e c o r d  does  n o t  r e v e a l  whether  they  were b l a n k e t s  

o r  b a r r e l s  of  whiskey.  

The accoun t  s t a t e d  i n  F ind ing  X V I I  of Cour t  of  Claims c a s e  No. 

33728, 57 C t .  C1. a t  371, i n c o r p o r a t e s  t h e  Government's e n t i r e  

a c c o u n t i n g ,  i n c l u d i n g  p o r t i o n s  which were  n o t  c h a l l e n g e d  a s  w e l l  

a s  t h o s e  p o r t i o n s  which were  t h e  s u b j e c t  of  t h e  c o u r t ' s  d e c i s i o n s .  

Clearly, i t  does  n o t  e s t o p  t h e  d e f e n d a n t  from p r e s e n t i n g  i n  the i n s t a n t  

case a d i f f e r e n t  accoun t  under  t h e  1837 and 1851 t r e a t i e s  f rom t h e  one 
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presen ted  t o  t h e  Court of Claims i n  1920. Indeed,  t h e  Government has 

done j u s t  t h a t .  By the  same token ,  t h e  d e c i s i o n  i n  c a s e  No. 33728 

does  n o t  e s t o p  t h e  p l a i n t i f f s  from r a i s i n g  i s s u e s  n o t  p r e v i o u s l y  

decided.  

The i s s u e s  now b e f o r e  u s  a r e  those  raised by Exception 30b. We 

have examined them. None is  t h e  same a s  an  i s s u e  p r e v i o u s l y  decided 

by t h e  Cour t  o f  C l a i m s .  W e  proceed t o  c o n s i d e r  them on t h e  mer i t s .  

(2) P l a i n t i f f s 1  o b j e c t i o n s  t o  1837 t r e a t y  accoun t ing .  The 

Medawakanton Band ceded a l l  i ts land e a s t  of t h e  M i s s i s s i p p i  River  

and a l l  i t s  i s l a n d s  i n  s a i d  r i v e r  by t h i s  t r e a t y .  See S i s s e t o n  and 

Wahpeton Bands, s u p r a ,  10 Ind.  C 1 .  Comm. a t  158. In  c o n s i d e r a t i o n  of 

t h e  c e s s i o n ,  t h e  United S t a t e s  made t h e  promises l i s t e d  below ( t h e  

under l ined  words correspond t o  t h e  s u b d i v i s i o n s  of A r t i c l e  2d of t h e  

t r e a t y ) .  P e r t i n e n t  e x c e r p t s  from Exception 30 a re  quoted i n  t h e  i n t e r -  

s p e r s e d  s ing le - spaced  paragraphs:  

F i r s t .  To i n v e s t  $300,000 i n  

an  income the reon  of n o t  less than 

. . .Between t h e  d a t e  of 
t h e  1863 F o r f e i t u r e  Act ,  

S t a t e  s t o c k s  and pay a n n u a l l y ,  f o r e v e r ,  
9 /  - 

5 p e r c e n t .  

t h e  1837 T r e a t y  and 
GSA r e p o r t s  a t o t a l  

of $214,039.16 was d i s b u r s e d  i n  r esponse  t o  
t h e  $15,000 a n n u i t y  i n s t e a d  of $390,000 (26 
y e a r s  x $15,000) (GSA, 6/28/66,  Disbursement 
Schedule  14 ,  p. 59).  The $214,039.16 was n o t  
even ly  d i s t r i b u t e d  through t h e  y e a r s  1838-1561 
i n c l u s i v e .  Some y e a r s  the Uni ted  S t a t e s  pa id  
no th ing .  Some y e a r s  t h e  United S t a t e s  p a i d  l e s s  
than  $15,000 and some y e a r s  more. 

91 The investment  was i n  f a c t  never  made, bu t  Congress a p p r o p r i a t e d  - 
$15,000 a y e a r  o u t  of  t h e  g e n e r a l  fund of t h e  t r e a s u r y .  See  Te-Moak, 
s u p r a ,  31 Ind.  C1. Comrn. 437-439, 465-466. 
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Second. To pay r e l a t i v e s  and f r i e n d s  of c h i e f s  and b r a v e s  $110,000.  

. . . Only $2,500 was p a i d .  (GSA, s u p r a ,  pp. 
48-50) . 

T h i r d .  To pay $90,000 t o  t h e  I n d i a n s f  c r e d i t o r s .  - 
[The p l a i n t i f f s  make no  comment upon t h e  
a c c o u n t i n g  under  t h i s  s u b d i v i s i o n . ]  

Four th .  To d e l i v e r  t o  t h e  c h i e f s  and b r a v e s  $10,000 w o r t h  o f  goods  

a n n u a l l y  f o r  2n y e a r s .  

. . . T h i s  t o t a l s  $200,000. (GSA r e p o r t s  d i s -  
bursements  of $158,053.29 f o r  "Annuity goods". 
GSA,  s u p r a ,  p. 46 ,  p a i d  o v e r  t h e  y e a r s  1838-1859.) 
I n  t h i s  twenty-two y e a r  i n t e r v a l ,  n i n e t e e n  pav- 
ments  were  made (none i n  1841,  1842,  1843) .  O f  
t h e s e ,  f o u r t e e n  were  below $10,000,  f o u r  were  o v e r  
and o n l y  one was f o r  t h e  a g r e e d  amount. (GSA, 
s u p r a ,  Disbursement  s c h e d u l e s :  No. 1 2 ,  p. 50; No. 
1 4 ,  pp. 52-59; No. 1 5 ,  p. 61 . )  

The GSA d o e s  n o t  f u r n i s h  a breakdown o f  t he  
r e p o r t e d  e x p e n d i t u r e  o f  $158,043.29 even by its 
u s u a l  c l a s s i f i c a t i o n s .  

F i f t h .  To expend $8 ,250 a n n u a l l y  f o r  20 y e a r s  f o r  m e d i c i n e s ,  

a g r i c u l t u r a l  implements  and s t o c k ,  f o r  t h e  s u p p o r t  o f  a p h y s i c i a n ,  

f a r m e r s ,  and h l a c k s m i t h s ,  and f o r  o t h e r  b e n e f i c i a l  o b j e c t s .  

T h i s  a n n u i t y  t o t a l s  $165,000.  GSA r e p o r t s  
t h a t  $119,839.15 was expended i n  r e s p o n s e  t o  
t h i s  t r e a t y  p r o v i s i o n  o v e r  t h e  y e a r s  1839 th rough  
1858. (GSA, s u p r a ,  p. 46; s e e  Disbursement  
Schedu le s :  1 2 ,  p. 50; 1 4 ,  p. 59; 15, p. 61.)  

S i x t h .  To s u p p l y  a g r i c u l t u r a l  implements ,  mechanics '  t o o l s ,  c a t t l e ,  - 
and o t h e r  a r t i c l e s ,  t o  a n  amount n o t  exceed ing  $10,000 a s  soon  as 

p r a c t i c a b l e  a f t e r  r a t i f i c a t i o n  of  t h e  t r e a t y .  

GSA r e p o r t s  t h a t  $13,004.48 was expended i n  
s a t i s f a c t i o n  o f  A r t i c l e  Zd, S i x t h .  (GSA, s u p r a ,  
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p. 47; Disbursement Schedules :  No. 12, p. 50; No- 14, 
p. 59; No. 15 ,  p. 61.)  O f  t h e  $13,004.48, t h e  sum of 
$7,427.68 is c l a s s i f i e d  a s  "Annuity goods" (idem, 
p. 47). There  is no breakdown of t h e  $7,427.68. 
There  is no e x p l a n a t i o n  of what "Annuity goods" 
means i n  t h e  c o n t e x t  of  A r t i c l e  2d, S i x t h .  On 
i t s  f a c e ,  t h e  $7,427.68 is an improper charge .  

Seventh.  To d e l i v e r  $5,500 worth  of p r o v i s i o n s  annua l ly  f o r  20 

y e a r s .  

T h i s  a n n u i t y  t o t a l s  $110,000. GSA r e p o r t s  
t h a t  $75,595.34 was expended i n  response  t o  t h i s  
t r e a t y  p r o v i s i o n  over  t h e  y e a r s  1839 through 1857. 
Payments were uneven and i r r e g u l a r .  (GSA, s u p r a ,  
p .  47; see Disbursement Schedule No. 14 ,  pp. 52-59.) 

Eighth .  To d e l i v e r  $6,000 worth  of goods t o  t h e  c h i e f s  and b raves  

s i g n i n g  t h e  t r e a t y .  

[ P l a i n t i f f s  do n o t  comment. The 1966 r e p o r t  
does  n o t  account  under t h i s  s u b d i v i s i o n ] .  

A s  i n  t h e  c a s e  of t h e  1830 t r e a t y ,  p l a i n t i f f s '  excep t ion  t o  t h e  

accoun t ing  under t h e  1837 t r e a t y  is g e n e r a l l y  w e l l  t a k e n ,  a l t h o u g h  

no t  a c c u r a t e  i n  a l l  d e t a i l s .  The defendant  has  indeed p r e s e n t e d  an 

incomplete  account .  

The accoun t  submi t t ed  t o  t h e  Court  of C l a i m s  i n  1920 i n  Case No. 

33728 c o v e r s  t h e  1837 t r e a t y ,  a s  w e l l  a s  t h e  1830 t r e a t y  and s e v e r a l  

subsequent  t r e a t i e s  and s t a t u t e s .  We a r e  unable  a t  t h i s  time to deter- 

mine whether i t  is more o r  less a c c u r a t e  than  t h e  1966 r e p o r t ,  b u t  i t  

is c e r t a i n l y  more comprehensive. 

In  t h e  f o l l o w i n g  t a b l e  we show, f o r  each s u b d i v i s i o n  of A r t i c l e  2d 

of t h e  t r e a t y  t h e  t o t a l  o b l i g a t i o n  through f i s c a l  y e a r  1863, and t h e  
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expenditures i n  fu l f i l lmen t  of t he  ob l iga t ion  a s  shown in :  (1) the  

1920 account (p. 27),  and (2) the  1966 repor t  (pp. 46-47). Cents 

a r e  rounded o f f ,  

TABLE I 
Payments Under Medawakanton-Wahpakoota 

Treaty of 1837 

Tota l  Obligat ion 1920 
through 1863 Account 

1966 
Report 

Perpetual  annuity $ 390,000 $ 360,000 
($15,000 a year)  

Payment t o  r e l a t i v e s  110,000 
and f r i e n d s  

Payment of debts  90,000 90,000 

Twenty year annuity 200,000 
($10,000 a year) 

Medicines, e t c .  165,000 ) 
$8,250 f o r  20  years )  

Agr icul tura l  10,000 ) 
implements, e t c .  

Provisions f o r  20  years  110,000 
($5,500 a year)  

G i f t s  t o  c h i e f s  and 6,000 6,000 
braves 

$1,081,000 $1,046,875 

No account 

$693,030 

I n  add i t ion ,  the  1966 r epor t  shows "Miscellaneous items" not a l loca ted  

t o  any subdivision of the  t r e a t y  t o t a l l i n g  $17,666.77, and "unident i f ied  

disbursements" i n  the  amount of $120,147.51. I n  the  1966 r e p o r t ,  thus ,  
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t h e  grand t o t a l  of r e p o r t e d  expendi tu res  under t h e  1837 t r e a t y  is 
lo/ - 

$830,844.70.  

According t o  n o t e  (b) on page 50 of t h e  1966 r e p o r t ,  the  

" u n i d e n t i f i e d  disbursements"  were those  allowed i n  account No. 5070 

of Super in tenden t  E. A. Hitchcock, f o r  which vouchers and o t h e r  

s u p p o r t i n g  papers  a r e  miss ing.  The disbursements  a r e  scheduled i n  

c a l e n d a r  y e a r  1838. 

The 1920 account  (page 42)  shows a  t o t a l  of $131,500 advanced t o  

Hitchcock i n  1838, w i t h  $123,500 d i sbursed  and an unexpended ba lance  

a t  year-end of $8,000. O f  t h e  $123,500, $107,500 was d i sbursed  f o r  

r e l a t i v e s  and f r i e n d s  (Art .  2 ,  Second), $10,000 was d i sbursed  f o r  

t h e  20-year a n n u i t y  (Art .  2 ,  Four th ) ,  and $6,000 was d i sbursed  f o r  

p r e s e n t s  ( A r t i c l e  2 ,  E igh th) .  Account No. 5070 is r e f e r r e d  t o  i n  

suppor t  of t h e s e  disbursements .  

If c o r r e c t ,  t h e  fo rego ing  in format ion  from t h e  1920 account  

complete ly  s u p p l i e s  t h e  s h o r t a g e s  i n  t h e  1966 r e p o r t ' s  accounts  under 

s u b d i v i s i o n s  2 and 8,  A r t i c l e  2d, of t h e  1837 t r e a t y .  

A d d i t i o n a l  d isbursements  t o t a l l i n g  $3,739.47 f o r  which  Hitchcock 

was allowed c r e d i t  in account  No. 5070 a r e  shown i n  t h e  1920 account  

under A r t i c l e  I V  of t h e  1830 t r e a t y .  

Statement No. 6 a t  pages 46-47 of t h e  1966 r e p o r t  shows a t o t a l  
of $839,343.31; b u t  t h i s  sum i n c l u d e s  $4,972.01 " ~ x p e n s e s  of Indian 
d e l e g a t i o n s "  and $3,526.60 "Expenses of n e g o t i a t i n g  t r e a t y , "  i t ems  
n o t  p r o p e r l y  chargeab le  t o  t h e  I n d i a n s  under t h e  1837 t r e a t y .  
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Some a p p a r e n t l y  s i g n i f i c a n t  i n f o r m a t i o n ,  however, which does  n o t  

f i g u r e  i n  t h e  1920 accoun t ,  is shown o n l y  i n  t h e  1966 r e p o r t .  For 

example, Sta tement  No. 7 on page 48 r e v e a l s  t h a t  $17,956.72 of t h e  

i n i t i a l  a p p r o p r i a t i o n  o f  $258,250 t o  c a r r y  i n t o  e f f e c t  t h e  1837 t r e a t y ,  

made by t h e  Act of J u l y  7 ,  1838, c .  186,  5 S t a t .  300, was c a r r i e d  t o  

t h e  s u r p l u s  fund i n  1846. The 1920 accoun t  (page 28)  m i s s t a t e s  t h e  

a p p r o p r i a t i o n  a s  $254,750 and shows i t  a l l  as expended. 

S i m i l a r l y ,  Sta tement  No. 3 on page 1 8  of t h e  1966 r e p o r t  r e f e r s  

t o  b a l a n c e s  i n  t h e  hands of Amos J. Bruce, I n d i a n  Agent, and C l a r k  

W. Thompson, Super in tenden t  of I n d i a n  A f f a i r s ,  i n  t h e  amounts of 

$6,190.11 and $984.75 r e s p e c t i v e l y .  Bruce,  a c c o r d i n g  t o  t h e  1920 

accoun t ,  he ld  o f f i c e  from 1840 t o  1847; and Thompson he ld  o f f i c e  

from 1861 t o  1865. Nothing is  s t a t e d  i n  t h e  1920 account  about  

ba lances  remaining i n  t h e i r  possess ion .  Notes on page 20 of t h e  1966 

r e p o r t  s u g g e s t  t h a t  t h e s e  "balances" r e p r e s e n t  unrecovered d e f a l c a t i o n s ,  
11/ - 

which a r e  n o t  o t h e r w i s e  accounted f o r .  

11/ The I n d i a n  Department A p p r o p r i a t i o n  Act f o r  1858,  Act of March 3, - 
1857, c .  90, 11 S t a t .  169,  a t  183,  c o n t a i n s  t h e  f o l l o w i n g  pa ragraph :  

Sioux of t h e  Mississippi, viz:--  For t h e  r e a p p r o p r i a t i o n  
of t h i s  amount, be ing  t h e  l e g i t i m a t e  b a l a n c e  found due t o  t h e  
Meda-wa-kan-toan and Wahpay-koo-tah Sioux,  under  t h e  t reat ies  
of e i g h t e e n  hundred and t h i r t y ,  and e i g h t e e n  hundred and 
t h i r t y - s e v e n ,  for moneys h e r e t o f o r e  c a r r i e d  t o  t h e  s u r p l u s  
f u n d ,  t o  be pa id  t o  said I n d i a n s  a s  a n n u i t y ,  or a p p l i e d  as 
t h e  P r e s i d e n t  may d i r e c t ,  i n  whole o r  i n  p a r t ,  f o r  t h e  
c i v i l i z a t i o n  and g e n e r a l  improvement of s a i d  I n d i a n s ,  f o r t y -  
two thousand e i g h t  hundred and fo r ty -one  d o l l a r s  and 
fo r ty - seven  c e n t s .  . 

llle necessity f o r  this a p p r o p r i a t i o n  I s  e x p l a i n e d  as f o l l o w s  
i n  t h e  I n t e r i o r  Department e s t i m a t e  of a p p r o p r i a t i o n  f o r  fiscal 
year 1858. See Est imates  of Appropriations f o r  t h e  Service of t h e  
F i s c a l  Year Ending June 30, 1958 a t  267 ( S e r i a l  909, pub l i shed  1856) : 
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11/ (Continued) - 

DEPARTMENT OF THE INTERIOR, OFFICE INDIAN AFFAIRS, 
May 27, 1856. 

SIR: I have the honor to acknowledge the reference from 
your office, on the 22d instant, of the letter of the Secretary 
of the Treasury of the 19th, transmitting a report of the 
Second Auditor, dated the 17th instant, stating the result 
of the examination in his office of the state of the account 
between the United States and the Medawa-kan-toan and 
Wahpay-koo-tah Sioux, under the treaty of September, 1837, 
to which your attention was called by my report of the 8th 
ultimo. 

In response to your request that I would examine and 
renort in relation to the $12,799.89, which the Second 
Auditor states in his report was carried to the surplus 
fund in 1848 and 1852, being part of certain refundments 
by Amos J. Bruce, under the appropriations by the act of 
March 3, 1843, for "fulfilling treaties with various 
Indian tribes." I have the honor to state that the trans- 
actions out of which this additional liability arises 
originated and were carried through almost entirely 
by the Department of the Treasury, and owing also to 
be imperfect records of the financial transactions of 
this office before the organization of the Department 
of the Interior, I am unable to make any reliable examina- 
tion and report in this particular matter. 

The transactions and papers relating thereto are 
fully within the possession and records of the Second 
Auditor's office, and full credit is given to his report 
on that point. 

The papers referred I have the honor to return to 
the department herewith, and to respectfully recommend 
that copies thereof be laid before Congress, or the 
appropriate committees in each House, with your request 
that there he an appropriation accordingly made as 
follows : 

I I For the reappropriation of this amount, being 
the legitimate balance found due to the Medawa-kan-toan 
and Wahpav-koo-tah Sioux, under the treaties of 1830 
and 1837, for moneys heretofore carried to the surplus 
fund, to be paid to said Indians as annuity, or applied, 
as the Presidemt may direct, in whole or part, for 
the civilization and general improvement of said Indians, 
$42,841.47." 

Very respectfully, your obedient servant, 

CEO. W. MANYPENNY, 
Commissioner 

Hon. R. McClelland, 
Secretary of the Interior 



We therefore find the 1966 account under the 1837 treaty unac- 

ceptable. Our ruling as to the further action that will be required 

of the Government is set out on pages 359-361,belw. 

d. e .  The treaties of 1851. The Commission found as follows in 

Sisseton and Wahpeton Bands, supra, 10 Ind. C1. Corn. at 162-163: 

39. On April 9, 1849, the Territory of Minnesota 
was officially organized. In the twelve years that had 
elapsed since the Sioux lands east of the Mississippi 
River were thrown open for settlement, a major portion 
of the white population of Minnesota had gravitaged [sic] 
to the towns of St. Paul, Stillwater, and St. Anthony. 
Neighboring Wisconsin had already attained statehood 
the year before. The tide of eastern emigration had 
grown stronger, as it moved steadily to the west. Thus 
it was that the vast expanse of Sioux country lving 
immediately west of the Mississippi was eagerly coveted. 
The demands for the extinguishment of the Indian title 
thereto were now being heard in Congress with a stronger 
voice. Under the Act of September 30, 1850, there was 
appropriated $15,000 "for expenses of treating with the 
Mississippi and St. Peter Sioux, for extinguishment of 
their title to lands in Minnesota territory. . ." In 
July of the following year preparations were made for 
the signing of the first of two Sioux treaties which 
would cede all their right, title, and interest to lands 
in Minnesota and Iowa. 

On July 18, 1851, a treaty (10 Stat. 949) was negotiated with the 

Sisseton and Wahpeton at Traverse des Sioux, Minnesota, and on August 5, 

1851, a separate treaty (10 Stat. 954) with the Medawakanton and 

Wahpakoota at Eiendota, Minn. By these treaties the four bands ceded 

all their lands in Iowa and that part of Minnesota Territory which 

later became the State of Minnesota, plus a small part of present-day 

South Dakota. They retained, however, the two reservations on the 

Minnesota River, mentioned in the introduction to this opinion. 
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The treaties are almost identical. Article I of each stipulates 

perpetual peace between the United States and the signatorv bands. 

Article 11 effects the land cession. Article I11 sets apart the 

reservation on the Minnesota River. Article IV provides further 

consideration, stated to total $1,665,000 in the Sisseton-Wahpeton 

treaty and $1,410,000 in the Medawakanton-Wahpakoota treaty. 

Article V in the Sisseton-Wahpeton Treaty and Article VI in the 

Medawakanton-Wahpakoota Treaty provide that the laws prohibiting the 

introduction and sale of spirituous liquors in the Indian country 

should continue to apply to the ceded areas in Minnesota until 

otherwise directed by Congress or the President. Article V of the 

Medawakanton-Wahpakoota treaty provides that the entire annuity 

provided by Article 2d, section 1, of the 1837 treaty shall henceforth 

be paid in money. It had previously been required to be paid up to 

one-third in such form as the President might direct and the residue 
1 2 /  - 

in specie or such form as the tribal authorities might direct. 

Article VI of the Sisseton-Wahpeton and Article VII of the Medawakanton- 

Wahpakoota treaty conferred power on the President or Congress to 

prescribe and enforce rules and regulations to protect the rights of 

persons and property among the Indians. Article VIII, appearing only 

g/ There appears to have been a shortage of some $30,000 in the 
payments under the direction of the President as of the date of 
negotiation of the 1851 treaty. See defendant's Exhibit A-2 (1 
W. Folwell, History of Minnesota, 1956,at pages 285-287) and compare 
1966 GAO Report, Disbursement Schedule No. 14 at pages 52-56. 
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i n  t h e  l a t t e r  t r e a t y ,  which would have paid  $150,000 t o  San tee  h a l f -  

b reeds ,  f a i l e d  of r a t i f i c a t i o n .  

A r t i c l e  I V ,  s e c t i o n  2 ,  of b o t h  t r e a t i e s  provided f o r  a  p o r t i o n  

of  t h e  r e c i t e d  c o n s i d e r a t i o n  t o  remain i n  t r u s t  w i t h  t h e  United S t a t e s  

f o r  50 yeare  a t  5 p e r c e n t  i n t e r e s t .  $1,360,000 was thus t o  be  h e l d  

i n  t r u s t  f o r  t h e  S i s s e t o n  and Wahpeton, and $1,160,000 f o r  t h e  

Medawakanton and Wahpakoota. Annual i n t e r e s t ,  t o t a l l i n g  $68,000 

f o r  the  former two t r i b e s  and $58,000 f o r  t h e  l a t t e r  two, was t o  

be  appor t ioned i n  f i x e d  amounts among t h e  o b j e c t s  named i n  s e c t i o n s  

3-6 of t h e  A r t i c l e .  The amounts and o b j e c t s  a r e  shown on Tab le  11 

on page 342, below. The " p r i n c i p a l s "  of t h e  t r u s t  funds  were t o  

r e v e r t  t o  t h e  Government a f t e r  50 y e a r s .  

A r t i c l e  3 of each t r e a t y ,  e s t a b l i s h i n g  t h e  Minnesota r e s e r v a t i o n s ,  w a s  

s t r i c k e n  o u t  by t h e  Sena te ,  which provided i n s t e a d  f o r  payment i n t o  t r u s t  

of 10 c e n t s  a n  a c r e  f o r  t h e  l a n d s  d e s i g n a t e d  f o r  r e s e r v a t i o n s  and that 

the  P r e s i d e n t  might s e t  a p a r t  s u b s t i t u t e  a r e a s  f o r  t h e  I n d i a n s  o u t s i d e  

the  boundar ies  of t h e  c e s s i o n s .  See 10 S t a t .  951-952, 957. By a  

process not  h e r e  m a t e r i a l ,  t h e  Minnesota Reserva t ions  were confirmed 

no twi ths tand ing  t h e  s t r i k i n g  of A r t i c l e s  111. The 1 0  c e n t s  p e r  

a c r e  was n o t  a c t u a l l y  p a i d ,  bu t  t h e  annual  a p p r o p r i a t i o n s  f o r  

" i n t e r e s t "  payment t o  t h e  S i s s e t o n  and Wahpeton were r a i s e d  from 

$68,000 t o  $73,600 and from $58,000 t o  $61,450 t o  t h e  Medawakanton 

and Wahpakoota. S i s s e t o n  and Wahveton I n d i a n s  v. United S t a t e s ,  

Case No. 22524, 42 Ct. ~ 1 ;  416, 420-421 (1907), a f f ' d  w i t h  minor 
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c o r r e c t i o n ,  208 U.S. 561 (1908); Medawakanton I n d i a n s ,  supra ,  57 C t .  

C1. a t  361-363. 

( I )  Defendant ' s  c o n t e n t i o n  t h a t  t h e  1851 t r e a t y  account ing is 

r e s  j u d i c a t a .  A s  s t a t e d  above, t h e  1851 t r e a t i e s  were abrogated i n  1863. 

The Medawakanton-Wahpakoota a n n u i t i e s  were r e s t o r e d  by the  Act of 

March 4 ,  1917, d i s c u s s e d  above. The Sisseton-Wahpeton a n n u i t i e s  were 

r e s t o r e d  by t h e  Act of June 21, 1906, c .  3504, 34  S t a t .  372.  The 

1906 law gave t h e  Court of Claims j u r i s d i c t i o n  t o  determine what t h e  

a n n u i t i e s  would have been i f  t h e  F o r f e i t u r e  Act of 1863 had never 

been passed ,  and a g a i n s t  t h e  sum s o  determined t o  s e t  o f f  " a l l  payments 

o r  o t h e r  p r o v i s i o n s  of every name o r  n a t u r e  . . . which a r e  p roper ly  

chargeab le  a g a i n s t  s a i d  unpaid a n n u i t i e s  ." 
The defendan t  c la ims  t h a t  t h e  r e s u l t a n t  l i t i g a t i o n ,  S i s s e t o n  and 

Wahpeton I n d i a n s ,  Case No. 22524, s u p r a ,  h a s  made account ing under 

t h e  1851 T r e a t v  of T r a v e r s e  d e s  Sioux res j u d i c a t a .  

We have examined t h e  p r i n t e d  record  of c a s e  No. 22524 i n  the 

Court  of Claims l i b r a r y ,  a s  w e l l  a s  t h e  publ ished f i n d i n g s  and op in ion .  

An account  is s t a t e d  between t h e  United S t a t e s  and t h e  S i s s e t o n  and 

Wahpeton i n  Finding V I I I  a t  42 C t .  C 1 .  420-421. It is based on f i g u r e s  

t aken  from Sena te  Document No. 68,  55th Congress,  Second S e s s i o n  
13/ - 

(1898), a  r e p o r t  s u p p l i e d  t o  Congress by t h e  S e c r e t a r y  of t h e  

131 A copy of t h i s  document forms d e f e n d a n t ' s  E x h i b i t  6 i n  Docket 142 
of t h i s  Commission. 
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I n t e r i o r  i n  response t o  t h e  Act of June 7 ,  1897, c. 3 ,  30 S t a t .  62, 

89. The same a c t  r e q u i r e d  a  s i m i l a r  r e p o r t  on t h e  Medawakanton and 

Wahpakoota, which was a l s o  s u p p l i e d ,  and p r i n t e d  a s  Senate  Document 

67,  55th Congress,  2d Sess ion  (1898). 

T h e  Sena te  Documents c o n t a i n  on ly  t h e  most rudimentary  accounts .  

The "~ te rns"  shown i n  Finding VIII i n  t h e  Sisseton-Wahpeton c a s e ,  and 

t h e  a d d i t i o n a l  claimed o f f s e t s  r e j e c t e d  by t h e  Court  i n  i ts  o p i n i o n ,  

a re  not  broken down a t  a l l  i n  Document No. 68. Thus, f o r  example, 

t h e  e n t i r e  amount a p p r o p r i a t e d  f o r  1 2  y e a r s '  i n t e r e s t  on t h e  t r u s t  

fund provided by A r t i c l e  IV of t h e  T r e a t y ,  a s  i n c r e a s e d  by t h e  Sena te  

amendment, forms a  s i n g l e  i t e m  d e s i g n a t e d  " i n t e r e s t - a n n u i t y "  ( s e e  

page 1 7 ) .  No in format ion  is  g iven  on t h e  d a t e s  of payment o r  t h e  

manner, whether i n  cash o r  goods. The r e p o r t s  do n o t  even r e c o r d  

what p r o p o r t i o n s  of t h e  t o t a l  were a l l o c a t e d  among s u b s e c t i o n s  3 ,  4 ,  

5,  and 6 of A r t i c l e  I V .  

None of the  f i g u r e s  i n  t h i s  rudimentary  account  was cha l l enged  bv 

t h e  p l a i n t i f f .  As i n  t h e  S a n t e e  c a s e  of 1922, t h e  o n l y  i s s u e s  decided 

were those  of law, v i z . ,  should  t h i s  o r  t h a t  t o t a l  ca tegory  of expendi- 

t u r e s  be charged a g a i n s t  t h e  I n d i a n s ?  The amounts i n  each c a t e g o r y  

were accepted from t h e  I n t e r i o r  Department r e p o r t  wi thou t  q u e s t i o n .  

Case No. 22524 was n o t  a n  e q u i t a b l e  account ing ,  and indeed t h e r e  

was i n s u f f i c i e n t  in fo rmat ion  b e f o r e  t h e  c o u r t  t o  make e q u i t a b l e  

account ing  p o s s i b l e .  
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We ho ld  t h a t  t h e  p r e s e n t  g e n e r a l  a c c o u n t i n g  is n o t  barred bv res 

j u d i c a t a  on t h e  b a s i s  of t h e  1907 Sisseton-Wahpeton c a s e .  As t o  

c o l l a t e r a l  e s t o p p e l ,  t h e r e  is no issue now b e f o r e  u s  to which t h i s  

d o c t r i n e  might  apply .  

(2) D i s c r e p a n c i e s  between 1966 a c c o u n t i n g  under  1851 t r e a t i e s  and 

p r e v i o u s  a c c o u n t i n g s .  The p l a i n t i f f s  p o i n t  o u t  i n  Except ion  306 t h a t  

the  accoun t  s t a t e d  between t h e  d e f e n d a n t  and t h e  S i s s e t o n  and Wahpeton 

Bands i n  t h e  1907 case d i f f e r s  markedly from t h e  t o t a l s  g iven  f o r  

t h e  same t r a n s a c t i o n s  i n  Disbursement  Schedule  No. 16 a t  pages 74-77 

of  t h e  1966 GSA r e p o r t .  

I n  Excep t ion  30e,  p l a i n t i f f s  p o i n t  o u t  t h a t  t h e  accoun t  s t a t e d  

between t h e  d e f e n d a n t  and the Medwakanton and Wahpakoota Rands in 

t h e  1921  Court of  Claims c a s e  d i f f e r s  markedly from t h e  t o t a l s  g iven  

f o r  t h e  same t r a n s a c t i o n s  i n  Disbursement Schedule  No. 1 7  a t  pages 

91-93 of t h e  1966 r e p o r t .  

T a b l e  11, below, shows the  d i s c r e p a n c i e s  between t h e  v a r i o u s  a c c o u n t s  

t h e  Government has  p r e s e n t e d  under  t h e  1851 treaties f o r  t h e  p e r i o d  

ending w i t h  the F o r f e i t u r e  Act of 1863.  



36 Ind. C1. Cocna. 295 

l96b 
CAO keport  

19~6 
GAO Report 

1922 
tt. c:. case 

S. Doc. 
55-67 Due Due 

A r t ,  I V :  

Set. 1. To chiefs for settle- 
ment of affairs, resovai 
L subsistence $ 275.000.00 

2.  For manual labor schools 
mil As. blackarnith shops, 
opening farms . . . other 
beneficial objects 30,000.CtO 

In trust w i t h  U.S. for 
SO years a t  five percent 1.360.000.00 

Subtotal $1,665,000.00 

Ten centr per acre for 
Hlnn. reservations 112.000.00 

TOTAL PRINCIPAL 51,777,003.00 

3.  General ag. improvement (12 years) 
6 civilization 
($12,000 a *ear) 144,000. 00 

(12 years) 

l(t4,OOO.OO 

72,000.00 4 .  Educational purposer 72,000.00 
($6,000 a year) 

5 .  Coodr 6 Provisions 
($10,000 s year) 120,000.00 

6. Money annuity 480,000.00 
(SbW $40,000; HbW $30,000) 

Interert on Ninn. Res. 
(S6U $5,600; H6W 53,450) 67,200.00 
See Note (a) 

TOTAL INTEREST $ 883,200.00 
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Notes  t o  Table I1 

(a) A f t e r  t h e  f i r s t  i n s t a l l m e n t ,  i n t e r e s t  on t h e  10 c e n t s  p e r  

a c r e  p r i c e s  o f  t h e  Minnesota  r e s e r v a t i o n s  was a p p o r t i o n e d ,  s i m i l a r l y  

t o  t h e  i n t e r e s t  provided by t h e  o r i g i n a l  t r e a t y ,  among t h e  o b j e c t s  

s p e c i f i e d  i n  s e c t i o n s  3-6 of  A r t i c l e  I V .  See  Notes ( c )  and ( d ) ,  below. 

(b) Find ing  V I I I  i n  S i s s e t o n  and Wahpeton I n d i a n s  v .  United  

S t a t e s ,  42 C t .  C1. 416, 420 (1907) ,  e r r o n e o u s l y  s t a t e s  t h i s  sun a s  

$760,586.22. The e r r o r  o c c u r r e d  by twice  s u b t r a c t i n g  t h e  unexpendcd 

b a l a n c e  of $104.66 r e t u r n e d  t h e  t r e a s u r y .  See  208 U . S .  561, 566 (1908). 

A s  of  t h e  d a t e  of  t h e  F o r f e i t u r e  A c t ,  an  a d d i t i o n a l  $122,404.46 had 

been a p p r o p r i a t e d ,  b u t  w a s  unexpended. See  42 C t .  CI.. a t  428.  S. Doc. 

68,  5 5 t h  Cong., 2d Sess .  4 (1898) s t a t e s  t h a t  $67,404.46 of the latter 

sum: 

. . . was s u b s e q u e n t l y  d i s b u r s e d  i n  t h e  pavment of 
i n d e b t e d n e s s  i n c u r r e d  f o r  goods ,  s u p p l i e s ,  and 
m a t e r i a l s  f u r n i s h e d  f o r  t h e  u s e  of t h e  I n d i a n s  
p r i o r  t o  t h e  o u t b r e a k ,  and f o r  t h e  s a l a r i e s  of  
agency and s c h o o l  employees p r i o r  and subsequen t  
t h e r e t o .  

( c )  The e x c e s s  o v e r  t h e  o b l i g a t i o n  is  made up of $19,629.28 t r a n s -  

f e r r e d  from i n t e r e s t  on t h e  10 c e n t s  pe r  a c r e  pa id  f o r  t h e  Minnesota 

r e s e r v a t i o n ,  see Note (d)  below, and $5,307.96 charged to the appropr i -  

a t i o n  of  $42,841.47 made by t h e  Act of March 3 ,  1857,  c .  90 ,  I1 S t a t .  

183,  f o r  t h e  e x p r e s s  pu rpose  of r e s t o r i n g  " t h e  l e g i t i m a t e  ba lance  found 

due t h e  Medawa-kantoan and Wahpay-koo-tah S ioux ,  under  t h e  t r e a t i e s  of  

1830 and 1837, f o r  moneys h e r e t o f o r e  c a r r i e d  t o  t h e  s u r p l u s  fund." 
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See T a b l e s  29  and 35 of t h e  1920 a c c o u n t ,  i n  p r i n t e d  r e c o r d  o f  1922 

case, and compare f o o t n o t e  11 t o  t h i s  o p i n i o n ,  above.  

(d)  The account  of January 14 ,  1920, Tab le  36 on page 59, s tates 

$41,400 was a p p r o p r i a t e d  t o  pay i n t e r e s t  on t he  p r i c e  of t h e  Medawakanton- 

Wahpakoota r e s e r v a t i o n  i n  Minnesota,  and was disposed of a s  f o l l o w s :  

T o t a l  amount a p p r o p r i a t e d  pursuan t  t o  Sena te  
amendment s t r i k i n g  A r t .  111, t r e a t y  of 
August 5, 1851. . . . . . . . . . . . . . . . . . . $41,400.00 

Amount t r a n s f e r r e d  t o  B e C .  3 ,  A r t .  I V .  . .$ 7,851.69 
Amount t r a n s f e r r e d  t o  s e c .  4 ,  A r t .  I V .  . . 3,925.90 
Amount t r a n s f e r r e d  t o  s e c .  5,  A r t .  I V .  . . 6,543.13 
Amount t r a n s f e r r e d  t o  s e c .  6 ,  A r t .  I V .  . . 19,629.28 

$37,950.00 
$ 3,450.00 

Less amount paid  bv d i s b u r s i n g  agen t  . . . . . . . . $ 3,450.00 
Unexpended b a l a n c e  -0- 

The  amounts t r a n s f e r r e d  a r e  included i n  t h e  f i g u r e s  given i n  t h e  

above table f o r  s e c t i o n s  3 ,  4.5 and 6 o f  A r t i c l e  IV. 

(e) The  t o t a l  of $743,511.19 is taken  from Table  2 8  a t  page 51 

o f  t h e  1920 account .  The Court of Claims account  a t  57 C t .  C 1 .  371 u s e s  

t h e  f i g u r e  $742 ,707 .96 ,  having deducted $803.23 shown i n  T a b l e s  3 2 ,  33 

and 34 of t h e  1920 accoun t  a s  " t r a n s f e r r e d  from m i s c e l l a n e o u s  i t ems . "  

( f )  T h e  Sena te  Document (page 7) s t a t e s  an  a d d i t i o n a l  $83,449.20, 

a p p r o p r i a t e d  bu t  unspen t ,  was on hand a t  the d a t e  of t h e  F o r f e i t u r e  

Act ,  of which $28,149.20 was l a t e r  expended 

. . . i n  the payment of indeb tedness  i n c u r r e d  
f o r  goods, s u p p l i e s ,  and m a t e r i a l s  f u r n i s h e d  f o r  
t h e  u s e  of t h e  I n d i a n s  p r i o r  t o  the o u t b r e a k ,  and 
f o r  t h e  s a l a r i e s  of the agency and s c h o o l  employees 
p r i o r  and subsequen t  t h e r e t o .  
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D. J o i n t  d i sbursements  under two o r  more t r e a t i e s .  

" ~ x c e ~ t i o n  No. 31 - F a i l u r e  t o  f u r n i s h  a n  account ing of d i s -  

bursements t r e a t y  by t r e a t y  and unauthor ized expendi tu res  of t r u s t  

funds  under v a r i o u s  t r e a t i e s  (GSA, 6/28/66,  pp. 94-108)." 

P a r t  11, S e c t i o n  H ,  of t h e  1966 r e p o r t  c o n t a i n s  informat ion about 

d isbursements  "under c e r t a i n  t r e a t i e s  j o i n t l y  w i t h  o t h e r  t r e a t i e s . "  

The GSA e x p l a i n s  a s  f o l l o w s  (page 94):  

. . . The r e c o r d s  of t h i s  O f f i c e  f a i l  t o  d i s c l o s e  
t h e  amounts a p p l i c a b l e  t o  any g iven  t r e a t y ,  and 
i t  could o n l v  b e  determined t h a t  they were a p p l i -  
c a b l e  t o  two o r  more t r e a t i e s  i n  e f f e c t  when t h e  
disbursements  were made. 

Sta tement  No. 8  on pages 95-97 s e t s  o u t  purpor ted ly  j o i n t  expendi-  

t u r e s ,  t o t a l l i n g  $589,892.67, f o r  v a r i o u s  named purposes  under (1) 

t h e  t r e a t i e s  of 1830 and 1837, (2) t h e  t r e a t i e s  of 1837 and August 5 ,  

1851, (3) t h e  t r e a t i e s  of 1837, J u l y  23 ,  1851, and August 5 ,  1851, and 

( 4 )  t h e  two t r e a t i e s  of 1851. F ive  disbursement  schedu les  appear ing  

between pages 100 and 108 p u r p o r t  t o  show t h e  j o i n t  expendi tu res  f o r  

v a r i o u s  purposes  between 1839 and 1886. 

The p l a i n t i f f  comments : 

. . . Such a  r e p o r t  does  n o t  c o n s t i t u t e  an accept-  
a b l e  account ing  of t r e a t y  funds .  The t r i b e s  a r e  
e n t i t l e d  t o  a  t r e a t y  by t r e a t y  account ing  i n  
o r d e r  t h a t  t h e  v a l i d i t y  of  t h e  disbursements  
may be t e s t e d  by t h e  terms and c o n d i t i o n s  of 
each t r e a t y .  I tems p roper  under one t r e a t y  may 
n o t  be proper  under ano ther .  

As a  g e n e r a l  r u l e  t h e  fo rego ing  s t a t e m e n t  is  c o r r e c t .  



The 1966 GSA r e p o r t  shows e x p e n d i t u r e s  i n  less than t h e  promised 

amount under t h e  1830 and 1837 t r e a t i e s ,  and under t h e  1851 t r e a t i e s ,  

i n  less than t h e  promised t o t a l  f o r  t h e  p e r i o d  b e f o r e  t h e  F o r f e i t u r e  

Act b u t  i n  excess  of t h e  promised amounts i n  s e v e r a l  c a t e g o r i e s .  For 

each treaty i t  shows "Miscellaneous i t e m s "  no t  a s s i g n e d  t o  any s p e c i f i e d  

a u t h o r i z e d  disbursement  ca tegory ;  and ,  i n  t h e  c a s e  of t h e  two e a r l i e r  

t rea t ies ,  i t  also shows "Uniden t i f i ed  disbursements ."  See pages  1 4 ,  

47, 70, 71, 73, 76, 77, 84 ,  87, 89,  9 2 ,  and 93 of r e p o r t .  

I n  Tab le  111, below,we show t h e  aggregate o b l i g a t i o n s  of the United 

S t a t e s  t h r o u g h  Fiscal year 1863 under t h e  1830, 1837 and 1851 t r e a t i e s  

and t h e  aggregate e x p e n d i t u r e s  shown by t h e  1966 GSA r e p o r t :  

TABLE 111 

Trea ty  

1830 
1837 
J u l y  1851 
Aug. 1851 

1830-1837 
1837-Aug. 1851 
1837-July & Aug. '51 
J u l y  6 Aug. 1851 

Due - Paid, per 1966 r e p o r t  

$ 62,132.00 (a )  $ 72,301.07 
1,081,OQO.OO 830,844.70 
1,188,200.00 (b) 1,135,608.12 

987,400.00 (b)  853,519.13 

J o i n t  Expendi tures  

- 
TOTALS $3,318,732.00 $3,482,165.69 

Notes t o  Table 111 

(a) P l u s  o b l i g a t i o n s  t o  p rov ide  a  b lacksmi th  and t o o l s  ( A r t i c l e  
I V )  and t o  survey boundar ies  ( A r t i c l e  VII ) ,  f o r  wh ich  d o l l a r  
amounts a r e  n o t  s t a t e d  i n  t h e  t r e a t y .  

( b )  Omit t ing p r i n c i p a l s  of t r u s t  funds ,  which t r e a t v  provided 
would r e v e r t  t o  t h e  Government. 
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It is e v i d e n t  t h a t  t h e  GSA a c c o u n t a n t s  who p repa red  t h e  1966 r e p o r t  

d i d  n o t  o v e r l o o k  many expense  i t e m s ,  b u t  o n l y  f a i l e d  t o  a l l o c a t e  them 

p r o p e r l y  among t h e  t r e a t i e s  and t h e  v a r i o u s  c l a u s e s  of  t h e  t r e a t i e s .  

These  a c c o u n t a n t s ,  as we have s t a t e d  e a r l i e r  i n  t h i s  P a r t ,  used t r e a s u r y  

l e d g e r s  a s  t h e  s t a r t i n g  p o i n t  of t h e i r  work. The a c c o u n t s  on t h e  

t r e a s u r y  l e d g e r s  were  set up i n  accordance  w i t h  t h e  a p p r o p r i a t i o n  a c t s ,  

n o t  t h e  t r e a t i e s  t h e  a p p r o p r i a t i o n s w e r e  made t o  f u l f i l l .  During t h e  

p e r i o d  between 1830 and 1863 i t  is  p o s s i b l e  i n  o n l y  two y e a r s  t o  l e a r n  

from t h e  l anguage  of t h e  a p p r o p r i a t i o n  a c t  how much was a p p r o p r i a t e d  f o r  
14/  - 

what p a r t i c u l a r  o b j e c t  a u t h o r i z e d  by a  M i s s i s s i p p i  S ioux t r e a t y .  

In  a l l  o t h e r  y e a r s  a t  l e a s t  two c l a s s e s  of  a u t h o r i z e d  e x p e n d i t u r e s  were 

lumped t o g e t h e r  i n  t h e  a c t ;  and from 1838 on ,  a p p r o p r i a t i o n s  were made 

i n  b u l k  f o r  two o r  more t r e a t i e s .  

A p p r o p r i a t i o n s  d u r i n g  t h e  p e r i o d  i n  q u e s t i o n  were normal ly  based 

on e s t i m a t e s  made up by t h e  heads  of  t h e  v a r i o u s  depa r tmen t s  and 

forwarded a n n u a l l y  t o  Congress  by t he  S e c r e t a r y  o f  t h e  Treasu ry  a s  

p a r t  of t h e  Repor t  on F inances  r e q u i r e d  by t h e  Act o f  March 10,  1800, 

c .  58, 2 S t a t .  79. By s e c t i o n  1 4  of  t h e  Act of  August 26 ,  1842,  c .  

202, 5 S t a t .  519, t h e  depa r tmen t  heads  were  r e q u i r e d  t o  c i t e  t h e  laws 

and t r e a t i e s  a u t h o r i z i n g  t h e  p a r t i c u l a r  a p p r o p r i a t i o n s  r e q u e s t e d .  

14 /  The Act of March 3, 1835,  c .  50, 4 S t a t .  784, and t h e  Act of  J u n e  - 
1 4 ,  1836,  c. 88, 5  S t a t .  40, e a c h  s p e c i f i e d  t h e  a p p r o p r i a t i o n  f o r  t h e  
S ioux  o f  t h e  M i s s i s s i p p i  was made under t h e  1830 t r e a t y ,  and s e g r e g a t e d  
i t  a s  f o l l o w s :  

For  t h e  l i m i t e d  a n n u i t y  $2 ,000 
For  s u p p o r t  o f  a  b l a c k s m i t h  and a s s i s t a n t  720 
For p u r c h a s e  of  i r o n ,  s tee l ,  e t c .  220 
For a g r i c u l t u r a l  implements 

T o t a l  
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The  Repor t  on F inances  was t h e  1 9 t h  c e n t u r y  v e r s i o n  of t h e  budge t  

of t h e  Uni ted  S t a t e s .  The requests f o r  a p p r o p r i a t i o n s ,  a s  compi led  

by t h e  T r e a s u r y ,  were  p u b l i s h e d  a s  C o n g r e s s i o n a l  documents,  and  a f t e r  

1846 were p r i n t e d  by t h e  T r e a s u r y  i t s e l f  p r i o r  t o  s u b m i s s i o n  t o  

Congress .  See J o i n t  R e s .  No. 2 of  J a n u a r y  7 ,  1846,  9 S t a t .  108. They 

c o n t i n u e d ,  n e v e r t h e l e s s ,  t o  b e  i n c l u d e d  i n  t h e  s e r i a l  s e t  o f  C o n g r e s s i o n a l  

documents.  S t a r t i n g  w i t h  t h e  same y e a r ,  i t  became cus tomary  t o  i n c l u d e  

the depa r tmen t  h e a d s '  own e s t i m a t e s  a s  a n  append ix  i n  t h e  p r i n t e d  

volume. I n  t h e  r a s e  of t h e  I n t e r i o r  Depar tment ,  t h e  s e c r e t a r y ' s  

e s t i m a t e  appended t h e  separate e s t i m a t e s  of  t h e  v a r i o u s  b u r e a u s ,  among 

them t h e  Bureau of  I n d i a n  A f f a i r s ;  and t h e s e  bureau  e s t i m a t e s  a l s o  formed 

p a r t  of t h e  p r i n t e d  volume s u b m i t t e d  t o  Congres s .  

We have  reviewed a  number of t h e s e  p r i n t e d  e s t i m a t e s  and f i n d  them 

q u i t e  s p e c i f i c  a s  t o  how much was r e q u i r e d  unde r  t h e  i n d i v i d u a l  c l a u s e s  

of  t h e  1837 and 1851  t r e a t i e s .  To p r e p a r e  s u c h  estimates, n e c e s s a r i l y  

a c c o u n t s  m u s t  have been k e p t  t r e a t y  by t r e a t y  showing t h e  t o t a l  

o b l i g a t i o n  under  each  c l a u s e  and how much had a l r e a d y  been  s p e n t  

toward its f u l f i l m e n t .  

When a Congress  made a b u l k  a p p r o p r i a t i o n  " f o r  f u l f i l l i n g  t r e a t v  

s t i p u l a t i o n s "  i n  t h e  t o t a l  amount shown by t h e  Bureau o f  I n d i a n  A f f a i r s  

rst imate,  obvior i s lv  i t  d i d  n o t  i n t e n d  t h e  money t o  be a l l o c a t e d  

haphaza rd ly  among t h e  t r e a t i e s .  I t  i n t e n d e d  t h e  money t o  be  expended 

i n  t h e  p r o p o r t i o n s  shown i n  t h e  e s t i m a t e ,  which presumably  would 

f u l f i l l  t h e  t h e n  o u t s t a n d i n g  t r e a t y  o b l i g a t i o n s .  
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The t a s k  of a l l o c a t i n g  t h e  a p p r o p r i a t i o n s  was n o t  t h a t  of the  

t r e a s u r y ,  which a c t e d  toward t h e  a p p r o p r i a t i o n  only  a s  banker and pos t -  

a u d i t o r .  The a l l o c a t i o n  was t h e  du ty  of t h e  Commissioner of Ind ian  

A f f a i r s ,  who was v e s t e d  by law w i t h  t h e  " d i r e c t i o n  and management of 

a l l  I n d i a n  a f f a i r s ,  and of a l l  m a t t e r s  a r i s i n g  o u t  of Indian r e l a t i o n s . "  

Act of J u l y  9 ,  1832, c .  174,  4 S t a t .  564. 

There fore ,  t h e  Bureau of I n d i a n  A f f a i r s  a c c o u n t s ,  i f  a v a i l a b l e ,  

r a t h e r  than  t h e  t r e a s u r y  l e d g e r s ,  should  have formed t h e  s t a r t i n g  

p o i n t  f o r  t h e  General  S e r v i c e s  A d m i n i s t r a t i o n ' s  account ing  under t h e  

e a r l y  t r e a t i e s .  For wi thou t  those  accounts ,  a s  t h e  1966 r e p o r t  

demons t ra tes ,  i t  is  imposs ib le  t o  p roper ly  a l l o c a t e  t h e  b u l k  appropr ia-  

t i o n s .  I f  t h e  B I A  accounts  had been b e f o r e  t h e  GSA accountan t s ,  t h e r e  

would perhaps have been no e n t r i e s  f o r  ' ~ ~ i s c e l l a n e o u s  items" or  

" u n i d e n t i f i e d  disbursements ,"  and no " j o i n t  expendi tu res"  under two 

o r  more t r e a t i e s .  

The B I A  accounts  a r e  important  f o r  a n o t h e r  reason.  They a r e  i n  

themselves proof of t h e  a c t s ,  t r a n s a c t i o n s ,  and occur rances  a s  a 

memorandum of which they were made o r  kep t .  38 U.S.C. § 1733 (1948). 

GSA account ing  r e p o r t s  s h o u l d ,  of c o u r s e ,  be supported by t h e  

b e s t  a v a i l a b l e  evidence.  Normally t h i s  would be t h e  o r i g i n a l  vouchers.  

Where they a r e  miss ing ,  however, a s  i n  t h e  c a s e  of E. A.  itchc cock's 

account  No. 5070, mentioned above a t  page 333, t h e  Government is  not  

r e l i e v e d  of t h e  du ty  t o  account .  Rather  it is put  t o  a s e a r c h  f o r  

secondary evidence.  Among such ev idence  would be the B I A  accounts .  
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S e c t i o n  3 o f  t h e  Act  o f  May 6 ,  1822 ,  c .  58,  3 S t a t .  682 ,  p r o v i d e d  

i n  p a r t  as f o l l o w s :  

. . . a l l  p e r s o n s  w h a t s o e v e r ,  c h a r g e d  o r  t r u s t e d  
w i t h  t h e  d i s b u r s e m e n t  o r  a p p l i c a t i o n  o f  money, 
goods ,  o r  e f f e c t s ,  o f  a n y  k i n d ,  f o r  the b e n e f i t  
of t h e  I n d i a n s ,  s h a l l  s e t t l e  t h e i r  a c c o u n t s ,  
a n n u a l l y ,  a t  t h e  War D s p a r t m e n t ,  on t h e  f i r s t  
d a y  o f  September;  and  c o p i e s  o f  t h e  same s h a l l  
b e  l a i d ,  a n n u a l l y ,  b e f o r e  C o n g r e s s  a t  t h e  commence- 
ment of t h e  e n s u i n g  s e s s i c n ,  by t h e  p r o p e r  
a c c o u n t i n g  o f f i c e r s ,  t o g e t h e r  w i t h  a l i s t  o f  
t h e  names of  a l l  p e r s o n s  t o  whom money, g o o d s ,  
o r  e f f e c t s ,  had been  d e l i v e r e d  w i t h i n  s a i d  
y e a r ,  f o r  t h e  b e n e f i t  o f  t h e  I n d i a n s ,  s p e c i f y -  
i n g  t h e  amount  and o b j e c t  f o r  which  i t  was 
I n t e n d e d ,  and showing  who a r e  d e l i n q u e n t ,  i f  
a n y ,  i n  f o r w a r d i n g  t h e i r  a c c o u n t s  a c c o r d i n g  
t o  t h e  p r o v i s i o n s  o f  t h i s  a c t .  

The same language  was r e e n a c t e d  i n  s e c t i o n  13 of t h e  Ac t  of 

.June 30, 1 8 3 4 ,  c .  162 ,  4 S t a t .  7 3 7 ,  c h a n g i n g  t h e  s e t t l e m e n t  d a t e  f r o m  

September  1 t o  O c t o b e r  1 of  each y e a r .  

T h e  "proper  a c c o u n t i n g  o f f i c e r "  t o  l a y  the I n d i a n  a c c o u n t s  b e f o r e  

Cong re s s  d u r i n g  t h e  p e r i o d  o f  t h e  t rea t ies  d i s c u s s e d  i n  t h i s  o p i n i o n  

was t i l t .  Second A u d i t o r  of t h e  T r e a s u r y ,  who r e c e i v e d  and examined 

a l l  u n s e t t l c d  accoun t s  a r i s i n g  o u t  of I n d i a n  a f f a i r s ,  e x c e p t  t h o s e  

a p p e r t a i n i n g  t o  I n d i a n  t r ade ,  c e r t i f i e d  t he  b a l a n c e s ,  and  f o r w a r d e d  

them, v i t h  s u p p o r t i n g  v o u c h e r s ,  to t h e  Second C o m p t r o l l e r  fo r  h i s  

d e c i s i o n  t h e r e o n .  Act  o f  March 3 ,  1817 ,  c. 45,  3 S t a t .  366 ,  a s  amended 

bv A r t  of F e b r u a r v  2 4 ,  1 8 1 9 ,  c .  4 3 ,  i d .  487. 

Thus, e v e n  i f  t h e  o r i g i n a l  a c c o u n t s  and  v o u c h e r s  are " m i s s i n g  f rom 

the f i l e s  o f  t h i s  o f f i c e , "  as  t he  G e n e r a l  S e r v i c e s  A d m i n i s t r a t i o n  

o c c a s i o n a l l y  r e p o r t s ,  t h e r e  is n o  e x c u s e  f o r  a b a n d o n i n g  f u r t h e r  work 
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on t h e  r e p o r t .  The c o p i e s  l a i d  b e f o r e  Congress can  be consu l t ed .  

Indeed,  the c o p i e s  of t h e  I n d i a n  a c c o u n t s  forwarded t o  Congress by 

t h e  Second Audi to r  were i n  most i n s t a n c e s  pub l i shed  and can be found 
15/  - 

i n  t h e  s e r i a l  set  of Congress iona l  documents. 

15/ Accounts of d i sbursements  f o r  I n d i a n s  between 1830 and 1863 were 
7 

publ i shed  i n  t h e  f o l l o w i n g  documents: 

F.Y. S e r i a l  
1830 208 
1831 219 
1832 235 
1833 259 
1834 2 74 
1835 
1836 303 
1837 330 
1838 347 
1839 366 
1840 384 
1841 403 
1842 422 
1843 443 
1844 465 
1845 483 
1846 
1847 508 
1848 572 
1849-1850 
1851 647 
1852 695 
1853 701 

I I 726 
1854 790 
1855 847 
1856 899 
1857 950 
1858 981 
1859 1046 
1860 
1861 1121 
1862 1149 
1563 

Document I d e n t i f i c a t i o n  
H, Doc. 101,  2 1 s t  Cong. , 2d Sess .  
H .  Doc. 180,  22d Cong., 1st Sess .  
H. Doc. 137,  22d Cong., 26 Sess .  
H. Doc. 490, 23d Cong., 1st Sess. 
H. Doc. 150 ,  23d Cong., 2d Sess .  
Not pub l i shed  i n  s e r i a l  s e t .  
H. Doc. 137,  24 th  Cong., 26 Sess .  
H.  Doc. 362, 25 th  Cong., 2d Sess .  
H. Doc. 174,  25 th  Cong., 3d Sess .  
H. Doc. 173, 26 th  Cong., 1st Sess. 
H. Doc. 108,  26th  Cong., 2d Sess .  
H. Doc. 164,  27th  Cong., 2d Sess .  
H .  Doc. 162,  27th  Cong., 3d Sess .  
H. Doc. 240, 28 th  Cong., 1st Sess.  
H. Doc. 139,  28th  Cong., 2d Sess .  
H. Doc. 91,  29th  Cong., 1st Sess .  
Not pub l i shed  i n  s e r i a l  s e t .  
S. Ex. Doc. 48,  30 th  Cong., 1st Scss .  
H. Ex. Doc. 11, 3 1 s t  Cong., 1st Sess .  
Not pub l i shed  i n  s e r i a l  s e t .  
H. Ex. Doc. 103,  32d Cong., 1st Sess .  
S .  Ex. Doc. 25, 33d Cong., 1st Sess. 
S. Ex. Doc. 69,  33d Cong., 1st Sess .  
H. Ex. Doc. 107, 33d Cong., 1st Sess .  
H. Ex. Doc, 87, 33d Cong. , 2d Sess. 
H. Ex. Doc. 11, 34th  Cong., 1st Sess .  
H. Ex. Doc. 31, 34 th  Cong., 3d Sess .  
H. Ex. Doc. 22,  35th Cong., 1st Sess .  
S. Ex. Doc. 1 5 ,  35 th  Cong., 2d Sess .  
H. Ex. Doc. 10,  3 6 t h  Cong., 1st Sess .  
Not pub l i shed  i n  s e r i a l  s e t .  
S. Ex. Doc. 31, 37 th  Cong., 26 Sess .  
S. Ex. Doc. 39, 37 th  Cong., 3d Sess. 
Not pub l i shed  i n  s e r i a l  set .  

The report f o r  1830 c o v e r s  a f i s c a l  yea r  beginning September 1, 
1829, and ending August 31, 1830. The r e p o r t s  beginning wi th  1831 and 
ending w i t h  1848 cover  f i s c a l  years beginning October 1 and ending 
September 30. The  r e q o r t s  f o r  1851 and l a t e r  y e a r s  cover  f i s c a l  years 
beginning J u l y  1 and ending June 30. 



An a c c u r a t e  accoun t  of f i n a n c i a l  t r a n s a c t i o n s  i n  which  t h e  

Government was i nvo lved  o v e r  a hundred y e a r s  a g o  is n o t  e a s y ,  b u t  i t  

is u s u a l l y  n o t  i m p o s s i b l e  i f  a d i l i g e n t  s e a r c h  is made f o r  t h e  o l d  

r e c o r d s  and the  s u r v i v i n g  seconda ry  e v i d e n c e  of t h e  c o n t e n t  of t h o s e  

which are m i s s i n g .  More t h a n  any o t h e r ,  t h e  " j o i n t  e x p e n d i t u r e f t  

s e c t i o n  i l l u s t r a t e s  t h e  inadequacy of t h e  1966 GSA r e p o r t  t o  form 

t h e  b a s i s  f o r  n f a i r  a d j u d i c a t i o n  of t h i s  a c c o u n t i n g  c a s e .  The 

" j o i n t  expt .ndi ture"  s e c t i o n  must be  r e j ec t ed ;  and t h e  Government 

s h a l l  take t h e  remedial a c t i o n  no ted  a t  t h e  end of t h i s  p a r t  o f  t h e  

o p i n i o n .  

E .  T r e a t i e s  of 1858. 

" ~ x c e p t i o n  No. 32. - Unau thor i zed  e x p e n d i t u r e  of f u n d s  unde r  t h e  

T r e a t i e s  of  J u n e  19, 1858 and f a i l u r e  t o  f u r n i s h  a d e q u a t e  f a c t s .  

(GSA, 6/28/66, P a r t  11, S e c t i o n  I ,  pp.  109-135)." 

By two t r ea t i e s  made on J u n e  19 ,  1858, t h o s e  p a r t s  of t h e  N i s s i s -  

s i p p i  Sioux reservat ions  l v i n g  n o r t h  of  t h e  Minnesota  River were  t a k e n  

away from t h e  Medawakanton-Wahpakoota T r i b e s  and Sisseton-Wahpeton 

T r i b e s .  See 1 2  S t a t .  1031,  1037. Since t h e  I n d i a n s '  t i t l e  was 

q u e s t i o n a b l e ,  t h e  t r e a t y  p rov ided  t h a t  t h e  S e n a t e  shou ld  d e c i d e  what  

compensa t ion  t o  make, i f  any.  The Senate d e c i d e d  t h e  I n d i a n s  had 

g ~ o d  t i t l e  and awarded them 30 c e n t s  an  a c r e .  See R e s o l u t i o n  of 

June 2 7 ,  1860, 1 2  S t a t .  1042. The c o n s i d e r a t i o n  came t o  $96,000 i n  

t h e  case of  t h e  Medawakanton and Wahpakoota and t o  $170,880 i n  the 
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case o f  t h e  S i s s e t o n  and Wahpeton, which sums were  a p p r o p r i a t e d  by 

t h e  a c t  of  March 2 ,  1861. c. 85, 1 2  S t a t .  221,  237. 

A r t i c l e  111 i n  b o t h  t r e a t i e s  p rov ided  t h a t  i f  t h e  Sena te  should  

p r o v i d e  compensat ion  f o r  t h e  a r e a  n o r t h  of  t h e  r i v e r ,  " the  c h i e f s  

and headmen of  s a i d  bands may, i n  t h e i r  d i s c r e t i o n ,  i n  open c o u n c i l ,  

a u t h o r i z e  t o  be p a i d  o u t  of t h e  p roceeds  of s a i d  t r a c t  such  sum o r  

sums a s  may be found n e c e s s a r y  and p r o p e r ,  n o t  exceed in^ s e v e n t v  thousand 

d o l l a r s ,  t o  s a t i s f y  t h e i r  j u s t  d e b t s  and o b l i g a t i o n s .  . ." [Emphasis 

added.  ] 

According t o  t h e  1966 GSA r e p o r t ,  a l l  of t h e  Lower ~ a n d s '  $96,000 

was pa id  t o  c r e d i t o r s .  

The Government 's  a p p a r e n t  d i s r e g a r d  of  t h e  $70,900 l i m i t a t i o n  on 

payments t o  c r e d i t o r s  was t h e  b a s i s  f o r  t h e  S a n t e e s '  c l a im i n  case 

No. C-531 ( I S ) ,  S ioux T r i b e  v .  Uni ted  S t a t e s ,  95 C t .  C 1 .  592 ( 1 9 4 2 ) .  

The c o u r t  d i d  n o t  r e a c h  t h e  merits, b u t  d i s m i s s e d  on t h e  ground t h a t  

t h e  claim h a s  been e x t i n g u i s h e d  by t h e  F o r f e i t u r e  Act of 1863. 

The Government p l eaded  t h e  same d e f e n s e  i n  t h e  i n s t a n t  c a s e ;  

b u t  w e  h e l d  i n  the  non-account ing  phase  of Docket 363 t h a t  t h e  I n d i a n  

Claims Commission Act empowers u s  t o  h e a r  c l a i m s  based on a c t s  and 

t r a n s a c t i o n s  under t h e  pre-1863 t r e a t i e s  d e s p i t e  t h e  F o r f e i t u r e  A c t .  

See S i s s e t o n  and Wahpeton Bands v .  Uni ted  S t a t e s ,  Dockets  1 4 2  e t  a l . ,  - 
10 Ind .  C 1 .  Comm. 178,  194 (1962).  We a d h e r e  t o  t h a t  d e c i s i o n .  

P l a i n t i f f s  now contend (Except ion  32 ,  s u p p o r t i n g  s t a t e m e n t ,  

pages 70-71) : 
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Insofar as t h e  money was used  t o  pav c r e d i t o r s ,  i t  
is u n a u t h o r i z e d  s i n c e  there is no showing t h a t  the chiefs 
and head-men o f  t h e  bands ,  i n  open c o u n c i l  a u t h o r i z e d  
such  sums t o  be  p a i d ,  as  r e q u i r e d  by A r t i c l e s  3 of t h e  
t r e a t i e s .  

The 1966 r e p o r t  states (at page 1 1 4 )  t h a t  its a c c o u n t i n g  of t h e  

moneys pa id  t o  t h e  Medawakanton and Wahpakoota Tribes under  t h e i r  1858 

t r e a t y  is r e p e a t e d  f r o m  t h e  r e p o r t  of t h e  G e n e r a l  Account ing  O f f i c e  

i n  Cour t  of Cla ims c a s e  No. C-531. The f i g u r e s  i n  t h e  1966 r e p o r t  

a r e  in  f a c t  tiiken from t h e  e a r l i e r  r e p o r t ,  b ~ t  most of t h e  e x p l a n a t o r y  

m a t e r i a l  i s  o m i t t e d .  A d e s c r i p t i o n  of t h e  c i r c u m s t a n c e s  of payment 

of t h c  entirc $96,000 t o  c r e d i t o r s ,  q u o t e d  from House Report No. 73,  

43d Congres s ,  1st S e s s i o n ,  appears  between pages  1355 and 1360 of 

volumc I11 of t h e  o l d  GAO r e p o r t .  According  t o  t h i s  quo ted  m a t e r i a l ,  

t h e  m a t t e r  of pav ing  c r e d i t o r s  w a s  s u b m i t t e d  t o  t h e  Lower S i o u x  

c h i e f s  and headmen i n  c o u n c i l  on December 3 ,  1860; and t h e y  d i r e c t e d  

a11 claims p r e s e n t e d  a g a i n s t  them t o  be  examined, and if found j u s t ,  

pa id , even  i f  t h e  t o t a l  s h o u l d  exceed  $70,000. The S e c r e t a r y  of t h e  

l n t e r i o r ,  however, a u t h o r i z e d  p r o - r a t a  payment o n l y  u p  t o  t h e  $70,000 

l i m i t  s t a t e d  i n  t h e  t r e a t y ,  s a i d  payment t o  be i n  f u l l  s a t i s f a c t i o n  

of the c r e d i t o r s '  r espec t ive  claims. Later, upon request of t h e  

I n d i a n s ,  t h e  Secre ta ry  d i r e c t e d  payment of t h e i r  d e h t s  i n c u r r e d  

between t h e  d a t e  of t h e  t r e a t y  and t h e  1860 c o u n c i l .  

T h e  above  i n f o r m a t i o n  shou ld  have  been  s e t  o u t  i n  t h e  1966 r e p o r t ;  

b u t  s i n c e  t h e  o l d  GAO r e p o r t  w a s  retrieved from the  a r c h i v e s  and 
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filed with this Commission by plaintiffs' attorney, Marvin J .  Sonosky, 

plaintifkare hardly in position to claim ignorance. 

Plaintiffs remain at liberty, of course, to offer proof that the 

above information is false, or to question its legal effect. 

Concerning the Sisseton-Wahpeton consideration of $170,880.00, 

plaintiff asserts that the report shows that apparently $159,431.15 

was paid to creditors, without showing that the chiefs and headmen 

authorized such payment in open council. As to the balance, plaintiffs 

write, "the recitations in the report are inadequate to permit 

a determination of whether such disbursements were authorized or 

appropriate." 

The Sisseton and Wahpeton's $170,880.00, according to the 1966 

GSA report, was distributed as follows (see Statement No. 12, p. 127, 

Schedule 26, p .  135): 

For dealings subsequent to 
treaty of June 19, 1858, 
and up to date of council 

. . . . . . . . . . . . . . . . . .  held December 3, 1860. $15,024.42 

Pro rata allowance of 
amount due for obligations 
incurred prior to treaty 

. . . . . . . . . . . . . . . . . . . .  of June 19, 1858. 72,224.55 

Depredations committed by 
Sioux. . . . . . . . . . . . . . . . . . . . . . . . . . .  102.50 

Locating Sioux of Minnesota 
. . . . . . . . .  onnewreservation........... 71,681.32 

Services as warehouse check 
under provisions of 
treaty of 1851. . . . . . . . . . . . . . . . . . . . . .  398.30 



Disbursed for the Medawakanton 
and Wahpakoota Bands of 
Sioux . . . . . . . . . . . . . . . . . . . . . . . . . . $  7 0 4 . 2 9  

Amount forgiven by compromise, 
approved by S e c r e t a r y  of 
tht. T r e a s u r y  i n  l e t t e r  of 
S o i  i c l c o r  of t h e  T r e a s u r y ,  
d a t e d  May 18, 1880 (see 
a c c o u n t  No. 3093 of C l a r k  W .  
'Thompson) . . . . . . . . . . . . . . . . . . . .  

' I ' r an s f e r r ed  to :  
"~ulfillinp, Treaties w i t h  

. . . . . . . . . . . . . . . .  S i n ~ ~ x  of t h ~  Hississippi" 10,0n0.00 
"subs is t cnc-c ,  C l o t h i n g ,  
c t c .  , of t h r *  Sisscton, 
Wahpc t o n ,  a n d  Mednwakant on 
f i a n d s o f  S i o u x  . . . . . . . . . . . . . . . . . . . . .  733.61 

SI7n,88O,OO 

P l a i n t i f f s  art. qt l i  t c  c b o r r c c t  that- the 1956 r epo r t  is i n a d e a u a t e .  

I J c b  d o  n o t  read i t  a s  s h o w i n g  more t h a n  $87 ,268.97  ( $ 1 5 , 0 2 4 . 4 2  p l u s  

$ 7 2 , 2 2 4 . 5 5 )  a s  p a i d  t o  c r e d i t o r s ;  b u t  t h e  a u t h o r i t v  f o r  t h e s e  pay-  

m e n t s  a s  w e l l  as  a l l  t h e  o ther  payments l i s t e d  is not shown. Resides 

thcx vpars  of some of thc d i s b u r s e m e n t s ,  g iven i n  t h e  d i s b u r s e m e n t  

s C l ~ e d u l e s ,  t h e  1966 report contains no m o r e  i n f o r m a t i o n  t h a n  that 

s c t  out above. What r e a l l y  happened  t o  t h e  money is j u s t  not revealed. 

What, f o r  i n s t a n c e ,  d o e s  " d e a l i n g s  s u b s e q u e n t  t o  treiltv of 

June 1 9 ,  1858" menn? Who got thc. $ 1 5 , 0 2 4 . 4 2  and f o r  w h a t  r e a s o n ?  

Disbursement Schedule No. 26, at page 134 of t h e  1966 r e p o r t ,  s c h e d u l e s  

payment  of t h e  item i n  f i s c a l  year 1862. I f  t h e  item represents 

payment of d e b t ,  how c o u l d  it have been a u t h o r i z e d ,  i n  view of t h e  

fo l lowing  r e c i t a l  at pages  1357-1358 of t h e  o l d  GAO report in case 

No. 531, q u o t e d  from House Report 75, 43d Congress, 1st S e s s i o n :  
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. . . On t h e  amounts d u e  from b o t h  bands  p r i o r  
t o  t h e  t r e a t y  of 1858,  t h e r e  was a c t u a l l y  pa id  
t o  c l a i m a n t s  on accoun t  o f  t h e  Upper band t h e  
sum o f  $69,365.88 . . . l e a v i n g  a b a l a n c e  . . . 
of  $24,371.80 . . . The Upper bands n o t  having 
made any r e q u e s t  f o r  t h e  payment of t h e i r  d e b t s  
subsequen t  t o  t h e  t r e a t y  of 1858, no a c t i o n  was 
a t  t h a t  t i m e  t a k e n  i n  r e g a r d  t o  them; p r o v i s i o n ,  
however, w a s  made by t h e  f o u r t e e n t h  a r t i c l ~  of 
t h e  t r e a t y  o f  1867 115 S t a t .  5081 f o r  t h e  pav- 
ment o f  t h e  amount, $24,371.80, due from them, 
b u t  s a i d  a r t i c l e  1 4 ,  w i t h  o t h e r s ,  were s t r i c k e n  
o u t  b y  t h e  S e n a t e ,  and c o n s e q u e n t l y  no f u r t h e r  
a c t i o n  h a s  been  t a k e n  i n  t h e  m a t t e r .  

Enough s h o u l d  be  s t a t e d  i n  an  a c c o u n t i n g  r e p o r t  t o  e n a b l e  t h e  

Commission t o  d e t e r m i n e  prima facie whether  o r  no t  t h e  money was 

p r o p e r l y  s p e n t .  The a u t h o r i t y  and o b j e c t  of  t h e  pavment shou ld  b e  

g i v e n  s p e c i f i c a l l y  f o r  each  i t em i n  t h e  t a b u l a t i o n .  Where t h e  

a u t h o r i t y  is  c o n t a i n e d  i n  a n  o b s c u r e  unpub l i shed  document, l i k e  t h e  

S o l i c i t o r  of  t h e  ~ r e a s u r y ' s  le t ter  f o r g i v i n g  C l a r k  W. Thompson, 

a  copy of t h e  document s h o u l d  b e  p rov ided .  I n  t h e  s p e c i a l  c a s e  of 

t h e  payments t o  c r e d i t o r s  under  t h e  1858 t r e a t y ,  where t h e  t r a n s a c t i o n s  

a r e  sur rounded by s u s p i c i o u s  c i r c u m s t a n c e s ,  d e f e n d a n t  shou ld  l i s t  t h e  

payees .  

The 1966 r e p o r t  a l s o  c o n t a i n s  an  a c c o u n t i n g  of  e x p e n d i t u r e  of  

the $70,000 a p p r o p r i a t e d  by t h e  Act  of  May 16,  1874,  c. 181,  18 S t a t .  

47. T h i s  law a u t h o r i z e d  t h e  S e c r e t a r y  o f  t h e  I n t e r i o r  " t o  d i s c h a r g e  

a l l  o b l i g a t i o n s  of  t h e  Uni ted  S t a t e s  t o  t h e  c r e d i t o r s  of t h e  Upper 

and Lower Bands of  S ioux  I n d i a n s ,  a r i s i n g  under t h e  t r e a t y  of June  

n i n e t e e n t h ,  e i g h t e e n  hundred and f i f t y - e i g h t .  . . and from t h e  d i v e r s i o n  
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b y  t h e  U n i t e d  S t a t e s  o f  t h e  f u n d s  and assets o f  s a i d  I n d i a n s  i n  t h e i r  

p o s s e s s i o n  and c o n t r o l  a p p l i c a b l e  t o  t h a t  pu rpose . "  P l a i n t i f f s  

c o n t e n d  t h e y  a r e  e n t i t l e d  t o  a f u l l e r  e x p l a n a t i o n  o f  t h i s  $70,000 

a p p r o p r i a t i o n .  

We t h i n k  n o t .  T h i s  money was p u b l i c  money o f  t h e  U n i t e d  S t a t e s  
16/ - 

and  t h e  o b l i g a t i o n  d i s c h a r g e d ,  if a n y ,  was t h a t  o f  t h e  U n i t e d  

Payments  from t h i s  same a p p r o p r i a t i o n  h a v e  t w i c e  been  u r g e d  

bclfore t h c  C o u r t  of Claims as  o f f s e t s  a g a i n s t  t h e  M i s s i s s i p p i  S i o u x ,  

a n d  have  been  r e j e c t e d  b o t h  t i m e s .  S r c  S i s s e t o n  and Wahpeton I n d i a n s ,  

s u p r a ,  42 C t .  C 1 .  a t  431-432,  and Msdawakanton I n d i a n s ,  s u p r a ,  57 

C t .  C1.  at 377 .  I n  t h e  l a t t e r  case ,  t h e  Government b r i e f e d  i t s  p o s i t i o n  

e x t e n s i v e l y ,  and t h e  r e c o r d  as a whole, which  w e  have  examined ,  makes 

a p p a r e n t  t h a t  t h e  C o u r t ' s  r e f u s a l  t o  go beh ind  t h e  language  o f  t h e  

a p p r o p r i a t i o n  a c t  was d e l i b e r a t e  and  c o n s i d e r e d .  The  C o u r t  s t a t e d :  

. . . The $70,000 t h u s  a p p r o p r i a t e d  is  n o t  a 
c h ; l r ~ c  a g a i n s t  t h p  I n d i a n s ,  i n  v i e w  of t h e  
s t a t e m e n t  i n  t h e  act t h a t  t h e i r  f u n d s  a p p l i c a b l e  
t o  n s t a t e d  p u r p o s e  had  been d i v e r t e d ,  t h e  
Government a s suming  t h e  o b l i g a t i o n .  

Offse ts  i n  t h e  p r e s e n t  case are b a r r e d  by the compromise s e t t l e m e n t  

h e r e t o f o r e  approved i n  S i s s e t o n  and  Wahpeton Bands, s u p r a ,  18 I n d .  

C 1 .  Comm. 477, 480. But i n  o u r  o p i n i o n  t h e  Medawakanton c a s e  r a i s e s  

l h /  The GAO r e p o r t  i n  C o u r t  of Cla ims  C a s e  No. C-531 p o i n t s  o u t ,  a t  - 
page 1367, t h a t  t h e  m o n e y . a v a i l a b l e  f o r  p a y i n g  c r e d i t o r s  u n d e r  t h e  
Medawakanton-Wahpakoota Treaty of 1858 was i n  f a c t  n o t  d i v e r t e d ,  
s u g g e s t i n g  t h a t  C o n g r e s s  acted u n d e r  a m i s a p p r e h e n s i o n  i n  p a s s i n g  
the  1874 a p p r o p r i a t i o n .  
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a c o l l a t e r a l  e s t o p p e l  a g a i n s t  f u r t h e r  c o n s i d e r a t i o n  of the  1874 appro- 

p r i a t i o n  for  any purpose.  

A l l  account ing  under t h e  1874 a c t  should  be e l imina ted  from 

f u r t h e r  c o n s i d e r a t i o n .  

F. R u l i n ~  on Except ions  30, 31, and 32: t h e  defendant  must 

r ender  a new account.  

On f o u r  p rev ious  occas ions  t h e  Government h a s  accounted f o r  v a r i o u s  

a s p e c t s  of i t s  f i n a n c i a l  r e l a t i o n s  w i t h  t h e  Sioux of t h e  M i s s i s s i p p i .  

Each account  d i f f e r e d ,  and i n  some r e s p e c t s  c o n f l i c t e d ,  with t h e  

o t h e r s .  The 1966 General  S e r v i c e s  Admin is t ra t ion  r e p o r t  i s  t h e  most 

confused of a l l ,  b u t  perhaps  a l s o  t h e  most candid.  I f  riothing b e t t e r  

were a t t a i n a b l e ,  we could  of c o u r s e  proceed t o  a d j u d i c a t i o n  on t ! ~ n t  
1 7  / - 

r e p o r t ,  d i s a l l o w i n g  t h e  inadequa te ly  i d e n t i f i e d  disbursements .  

Such a  c o u r s e  would s u b j e c t  t h e  Government t o  heavy l i a b i l i t y  even 

though i t  may a l r e a d y  have pa id  t h e  I n d i a n s  more than i t  w a s  o b l i g e d  

t o .  

Though perhaps g i v i n g  t h e  p l a i n t i f f s  more than they w o u l d  get 

on an a c c u r a t e  account ,  such a c t i o n ,  we b e l i e v e ,  would not  h e  i n  the  

b e s t  i n t e r e s t  of e i t h e r  p a r t y .  Th i s  is  t h e  "extreme case" fo reseen  

i n  Blackfee t ,  s u p r a ,  32 Ind. C1. Comm. a t  86, where the  defendant  must 

b e  o rdered  t o  p r e p a r e  a  new account  of d i sbursements .  I t  was t h e  

17/ See Blackfee t  (on r e h e a r i n g ) ,  supra, 34 Ind.  C1. Comm. a t  1 4 4 .  - 
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i n t e n t  of Congress  t h a t  cases a r i s i n g  unde r  the Indian Cla ims  Commission 

Act shou ld  he  decided on an adequate record. Cf. Pawnee Tribe v. 

Uni ted  Sta tes ,  124 Ct .  C1. 324, 3 3 6 ,  109 F. Supp. 860, 867 (1953), 

a f f ' g  in p a r t ,  rev'R i n  part ,  Docket 10, 1 Ind. C1. Comm. 230 (1950). 

Here h i s t o r y  as  we l l  a s  t he  l a w  demands a d j u d i c a t i o n  or settlement 

on t h e  has i s  o f  f u l l  and a c c u r a t e  d i s c l o s u r e .  A l l  d e t a i l e d  accoun t s  

heretofore presented agree that t h e  annuities due  t o  t h e  M i s s i s s i p p i  

S i o u x  p r i o r  to their removal from Minnesota were not p a i d  r e g u l a r l y  

o r  promptly. T h i s  s i t u a t i o n  d o u b t l e s s  contributed t o  f o r c i n g  t h e  

i r d i n n s  i n t o  debt w i t h  thc t r a d e r s  and h e l p e d  l e a d  tr t h 3  h i  tternrss 

w h i c h  e r u p t e d  i n  t h e  r e v o l t  of 1862.  

'I'hc Forf e i  turc  A ( . t ,  passed shortly afterwards, s e r v e d  not only 

as an i n s t  r t imcnt o f  vengpancc but of concealment of prior irregularit ips 

in thc f inrmc i , l l  d e a l i n g s  between t h e  United States a n d  these p l a i n t  if f s .  

As r e c e n t l y  a s  1942,  when tile C o u r t  of Claims dismissed case No. C-531 

( 1 5 ) ,  supra, the a c t  was s t i l l  s e r v i n g  t h e  p u r p o s e  of concealment. 

To f i n a l l y  p u t  t o  r e s t  t h e  animosities f l o w i n g  from such a h i s t o r y ,  

the f a c t s  of t h e  ~ o v e r n r n c n t '  s d e a l i n g s  w i t h  t h e s e  p l a i n t i f f s '  money 

a n d  p r o p e r t y  must be  a d e q u a t e l y  d i s c l o s e d .  A new r e p o r t  s h o u l d  be 

f i l e d  g i v i n g  a c c u r a t e  d e t a i l s .  

T h e  Commission does  no t  d e s i r e  t o  p u t  t h e  d e f e n d a n t  to n e e d l e s s  

work. I t  may be that the p l a i n t i f f s  c o n s i d e r  t h m s e l v e s  sufficiently 

in fo rmed  i n  some a r e a s  t o  makc f u r t h e r  accounting u n n e c e s s a r v .  In 

other areas  the amounts i n v o l v e d  may be too small t o  j u s t i f y  t h e  



36 Ind. C 1 .  Comm. 295 

d e l a y  of t h e  c a s e  w h i l e  de fendan t  assembles  in fo rmat ion .  For t h i s  

r eason  we w i l l  n o t  now make a d e t a i l e d  o r d e r  f o r  r e c a s t i n g  t h e  accoun t s  

under  t h e  pre-1863 t r e a t i e s .  I n s t e a d ,  we a r e  c a l l i n g  a  conference  

b e f o r e  Commissioner Vance and h i s  a d v i s e r s  t o  o b t a i n  t h e  views of 

t h e  p a r t i e s '  a t t o r n e y s  and a c c o u n t a n t s  on what accoun t ing  work needs 

t o  be done. The d a t e  is f i x e d  i n  t h e  accompanying o r d e r .  

W e  b e l i e v e ,  however, t h a t  no th ing  l e s s  than  a s e t t l e m e n t  of 

t h e s e  p re -Civ i l  War accoun t s  on t h e  b a s i s  of adequate  and a c c u r a t e  

i n f o r m a t i o n ,  whether t h e  s e t t l e m e n t  be reached by a d j u d i c a t i o n  or 

compromise, w i l l  f u l f i l l  t h e  purpose of t h e  Ind ian  Claims Commission 

Act t o  d i s p o s e  j u s t l y  as w e l l  a s  f i n a l l y  of a n c i e n t  t r i b a l  g r i evances .  

V I I I  

S I O U X  REMOVAL ACT OF 1863 AND RELATED LEGISLATION 
18/  - 

A s  p a r t  of t h e  same l e g i s l a t i v e  package a s  t h e  F o r f e i t u r e  Law, 

Congress passed t h e  Sioux Removal Act of March 3 ,  1863, c .  119, 1 2  

S t a t .  819. The l a t t e r  s t a t u t e  d i r e c t e d  t h e  P r e s i d e n t  t o  s e t  a p a r t  

t 1 a t r a c t  of unoccupied land o u t s i d e  of t h e  l i m i t s  of any s t a t e "  f o r  

t h e  S i s s e t o n ,  Wahpeton, Medawakanton, and Wahpakoota I n d i a n s ,  and 

provided f o r  t h e  s a l e  of t h e  f o r f e i t e d  Minnesota r e s e r v a t i o n s  f o r  

t h e  b e n e f i t  of t h e  I n d i a n s .  

The Government h a s  p resen ted  an account  of i ts  e x p e n d i t u r e s  from 

t h e  p roceeds  of t h e  Minnesota r e s e r v a t i o n s  i n  P a r t  11, S e c t i o n  A ,  

18/  See H.R. Rept. 13, 3 7  Cong., 3d Sess .  (1862); Congress iona l  Globe, - 
37th Cong., 3d Sess .  303, 440, 515, 516 (1863). 



hetween  pages 7 and 30 of the  1967 GSA r e p o r t .  P l a i n t i f f s  t a k e  i s s u e  

w i t h  this a c c o u n t  i n  E x c e p t i o n s  9 t h r o u g h  15 .  

E x c e p t i o n  9 - F a i l u r e  t o  i n v e s t  o r  pay i n t e r e s t  on p r o c e e d s  o f  

Minnesota  r e s e r v a t i o n s .  

S e c t i o n  4 o f  t h e  Removal Act  p r o v i d e d :  

Tha t  t h e  money a r i s i n g  f rom said sale  s h a l l  
be i n v e s t e d  by t h e  S e c r e t a r y  of  the  I n t e r i o r  f o r  
t h e  b e n e f i t  o f  s a i d  I n d i a n s  i n  t h e i r  new homes, i n  
t h e  e s t a b l i s h i n g  them [ s i c ]  i n  a g r i c u l t u r a l  
p u r s u i t s .  . . 

P l a i n t i f f  s t a t e s  t h a t  t h e  1967 r e p o r t  f a i l s  t o  show w h e t h e r  t h e  

proceeds of t h e  M n n e s o t a  R e s e r v a t i o n s  were i n v e s t e d ,  o r  i f  i n v e s t e d  

f a i l s  to  r e p o r t  t h e  i nc r emen t  on  the i n v e s t m e n t .  

We read t h e  r e p o r t  a s  showing  t h a t  t h e s e  f u n d s  w e r e  n o t  made 

p r o d u c t i v e  of income From 1865,  when t h e  f i r s t  p r o c e e d s  of s a l e  w e r e  

r e c e i v e d ,  u n t i l  1888, w!~en $20,000 was p l a c e d  i n  a n  i n t e r e s t - b e a r i n g  

a c c o u n t  i n  t h e  U.S T r e a s u r y .  

" ~ n v e s t "  was d e f i n e d  i n  ~ e b s t e r ' s  Unabr idged  D i c t i o n a r y ,  New 

P i c t o r i a l  E d i t i o n  (186O),  t h e  a u t h o r i t a t i v e  American d i c t i o n a r v  c l o s e s t  

i n  time t o  t h e  Removal A c t ,  as f o l l o w s :  

7 -  To l a y  o u t  money i n  t h e  p u r c h a s e  of  some 
species of p r o p e r t y ,  u s u a l l y  of a permanent  n a t u r e .  

T h e r e  is no  d o u b t  t h a t  t h e  proceeds of t h e  Minneso t a  R e s e r v a t i o n s  
19/  - 

were t r u s t  f u n d s .  

19/ See pages 371,  3 7 7 .  - - 
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The Act of September 11, 1841, r e q u i r e d  a l l  funds  he ld  i n  t r u s t  

by t h e  United S t a t e s  t o  be i n v e s t e d  i n  Government s e c u r i t i e s .  See 

31 U.S.C. 547a. Th is  w a s  t h e  on ly  l awfu l  method of making Ind ian  

t r u s t  moneys p r o d u c t i v e  provided by g e n e r a l  law p r i o r  t o  adop t ion  

of t h e  Act of A p r i l  1, 1880, d i scussed  below under Exception No. 11. 

The Court of Claims h a s  h e l d  t h e  1841 a c t  a p p l i c a b l e  on ly  where some 

o t h e r  law o r  c o n t r a c t  r e q u i r e s  a t r u s t  fund t o  be made p roduc t ive .  

United S t a t e s  v. Mescalero Apache Tr ibe ,  Appeal NO. 2-74 ( J u l y  11,1975),  

a t  page 33 of  s l i p  op in ion .  Here, s e c t i o n  4 of t h e  Removal Act s o  r e q u i r e d .  

The Removal Act a s  subsequent  s p e c i a l  l e g i s l a t i o n ,  broadened t h e  f i e l d  

of investment  i n  regard  t o  proceeds of the f o r f e i t e d  r e s e n r a t i o n s  

t o  a l low purchase  of p roper ty  t o  e s t a b l i s h  t h e  e x i l e d  Ind ians  i n  

a g r i c u l t u r a l  p u r s u i t s ;  but n e i t h e r  the 1841 a c t  n o r  t h e  Removal Act a u t h o r i z e d  

t h e  ho ld ing  of i d l e  ba lances  beyond t h e  p e r i o d  necessa ry  t o  make investment  

p r a c t i c a b l e .  C f .  Te-Moak, s u p r a ,  31 Ind. C1 .  Corn. a t  449. - 
It is apparen t  from comparing Disbursement Schedule No. 1, a t  

pages 20-28 of t h e  1967 GSA r e p o r t ,  wi th  t h e  l i s t  of  w a r r a n t s  f o r  amounts 

c r e d i t e d  t o  t h e  fund, on pages 261-265, t h a t  l a r g e  un inves ted  b a l a n c e s  

of t h e  proceeds  from t h e  Minnesota r e s e r v a t i o n s  were on hand f o r  f a i r l y  

long i n t e r v a l s  dur ing  t h e  pe r iod  1865-1880 and t h e r e a f t e r .  

Our r u l i n g  of law is t h a t  t h e  defendant  must respond i n  damages f o r  i t s  

f a i l u r e  t o  make t h e  unexpended ba lances  p roduc t ive  of income. During t h e  

pe r iod  from t h e  f i r s t  s a l e  u n t i l  A p r i l  1, 1880, t h e  measure of  damages is 

5 p e r c e n t  s imple  i n t e r e s t .  See Mescalero Apache, s u p r a ,  a t  36. A t  t h e  

a p p r o p r i a t e  t i m e , t h e  p a r t i e s  may submit t h e i r  c a l c u l a t i o n s  of damages i n  

proposed f i n d i n g s .  W e  d e a l  wi th  t h e  p e r i o d  a f t e r  A p r i l  1, 1880, under  

Exception No. 11, below. 
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E x c e p t i o n  10 

A .  F a i l u r e  t o  a c c o u n t  for disbursement o f  S i s s e t o n  and Wahpeton 

and  F l a n d r e a u  s h a r e s  of  p r o c e e d s  o f  N i n n e s o t a  r e s e r v a t i o n s .  

S t a t e m e n t  No. 2 a t  page 1 5  of the 1967 GSA r e p o r t  s t a t e s  t h a t  the 

proceeds of s a l e  o f  t h e  M i n n e s o t a  r e s e r v a t i o n s  t o t a l l e d  $950,063.71. 

M i s c e l l a n e o u s  r e c e i p t s  amoun t ing  t o  $1,843.71 were mingled i n  the 

same f u n d ,  making t h e  g rand  t o t a l  $951,907 .42 .  T h i s  money was a l l o c a t e d  

nmonR the scvcra l  M i s s i s s i p p i  S i o u x  g r o u p s ,  and d i s b u r s e d ,  as  f o l l o w s :  

Trnnsfcrrcd to " S n n t  et. S i o u x  Func!" bv 
t r n n s f c ~ r  warrant No. 7 ,  d a t e d  
August 2'4, 1888 

Carr ic t l  to the s u r p l u s  f u n d  by w a r r a n t  
No. 6 2 ,  d a t e d  March 1 9 ,  1929 1,543.26  

T o t a l  $951,907.42 

Dishursc rnen t  s c h e d u l e s  g i v e  d e t a i l s  o n l y  of t h e  e x p e n d i t u r e s  for  

t h c  Santec of t h e  S o n t e e  Reservation and f o r  the Santee  j o i n t l y  with 

t h e  1 )ev i l s  Lakc and  Lakt1 T r a v e r s e  S ioux .  There is  no  breakdown of t h e  

cxpendi tut-cxs f o r  the s o f c  b e n e f i t  u f  t h e  l a t t e r  t w o  g r o u p s  or f o r  t h e  
20'! - 

1:landrcau Snn tee. P l a i n t i f f s  s t a t e  t h a t  t h i s  deficients m a k e s  i t  

?O/ T h i s  is a proup of farmer S i o u x  who l e f t  t h e  S a n t e e  a g e n c v  i n  1869 - 
t o  take u p  homes t eads  on t h e  p u b l i c  domain i n  t he  v a l l e y  of t h e  Rig 
Sioux River above S i o u x  F a l l s ,  n e a r  t h e  eastern bounda ry  of S o u t h  
Dakota. See Commissioner of Indian Affa i r s ,  Annual  Report 203-204 
(1870). 
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i m p o s s i b l e  t o  d e t e r m i n e  whether  t h a t  p o r t i o n  of t h e  proceeds  expended 

a f t e r  July 15, 1870, was " d i s t r i b u t e d  and p a i d  e q u i t a b l y  t o  t h e  s a i d  

I n d i a n s  i n  p r o p o r t i o n  t o  t h e i r  numbers" a s  r e q u i r e d  by s e c t i o n  8 of 

t h e  a c t  of t h a t  d a t e ,  c .  296, 16 Stat. 361. 

Indeed ,  t h e  d e f e n d a n t ' s  f a i l u r e  t o  g i v e  d e t a i l s  o f  t h e  e x p e n d i t u r e s  

f o r  t h e  S i s s e t o n  and Wahpeton makes i m p o s s i b l e  any e q u i t a b l e  accoun t ing  

of t h e  Government 's  management of t h o s e  bands '  s h a r e  of t h e  Minnesota 

r e s e r v a t i o n  proceeds .  The Government w i l l  be o r d e r e d  t o  s u p p l y  appro- 
21 /  - 

p r i a t e  s c h e d u l e s  a t  t h e  e a r l i e s t  p o s s i b l e  d a t e .  

The Commission u r g e s  t h e  a c c o u n t a n t s  f o r  t h e  p a r t i e s  t o  meet a t  

once  and d i s c u s s  t h e  c a t e g o r i e s  t o  be  used  i n  t h e  new s c h e d u l e s ,  s o  

a s  t o  f o r e s t a l l  f u t u r e  d i s p u t e  abou t  t h e i r  meanings ,  o r  compla in t  

t h a t  t hey  a r e  t o o  b r o a d ,  vague ,  o r  ambiguous. 

B. I n t e r p r e t a t i o n  of  t h e  Act of J u l y  1 5 ,  1870. 

S e c t i o n s  7 and 8 of t h e  I n d i a n  Department A p p r o p r i a t i o n  Act of 

J u l y  15, 1870,  c .  296, 1 6  S t a t .  335, 361, p r o v i d e  as f o l l o w s :  

Sec. [ 7 . ]  And be  i t  f u r t h e r  e n a c t e d ,  Tha t  t h e  a c t  
approved March t h r e e ,  e i g h t e e n  hundred and s i x t y -  
t h r e e ,  e n t i t l e d  "An a c t  f o r  t h e  removal  of t h e  
S i s s e t o n ,  Wahpeton, Medawakanton, and Wapakoota 
bands  of Sioux o r  Dakota I n d i a n s ,  and f o r  t h e  d i s -  
p o s i t i o n  of t h e i r  l a n d s  i n  Minnesota and Dakota,"  
be s o  amended as t o  make t h e  p roceeds  of  t h e  s a l e  

a/ The i n t r o d u c t i o n  t o  t h e  1967 GSA r e p o r t  (page 2 )  s t a t e s  t h a t  i ts  
a c c o u n t i n g  under  t h e  1863 a c t  is r e p e a t e d  from t h e  GAO r e p o r t  of 
A p r i l  1 2 ,  1932 (p repa red  f o r  c a s e  No. C-531 i n  t h e  Cour t  of  Cla ims)  
and ex tended  t o  J u n e  30, 1951. The S i s s e t o n  and Wahpeton were  no t  
p a r t i e s  t o  case N o .  C-531, b u t  a r e  p a r t i e s  h e r e .  
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of t h e  reservations in s a i d  a c t  o r d e r e d  t o  be  s o l d  
applicable a l i k e  t o  all the reservat ions upon which 
Medawakanton, and Wakapoota [sic] and Sisseton and 
Wahpeton have been or may hereafter  be l o c a t e d .  

Sec.  [ 8 . ]  And be i t  further enacted, That said pro- 
ceeds shnll be d i s t r i b u t e d  a n d  p a i d  e q u i t a h l v  to 
t h c  said Indians in proportion to their numbers, 
under the direction of the Secretary of the  Interior, 
and in accordance  w i t h  existing laws: Provided, 
T h a t  this provision s h n l l  apply only t o  t h e  f u n d s  
to be hereafter distributed. 

I k f t ~ n d a n t  a n s w e r s  Exception 1 0  by stating t h a t  t h i .  distribution " t o  

tl-it> :;;t i d  I n d i a n s  in proport i o n  t o  t h e i r  numbcrs"  of t ! l t  p r o c e e d s  f rom 

. . . Thta f o l l o w i n g  proport i o n s  were u s e d  by  the 
I n d i a n  O f f  i c e  i n  tht d i v i s i o n  of t h e  p r i3 reeds  of 
s a l t  of s a i d  l a n d s :  

Per i o d s  

1 ~ 1 ~  1 5 ,  lW2, J ; i 1 ~  I ,  1871, J u l y  1 ,  1 8 7 2 ,  
t (1 to to 

.June 30, 1811 - J u n t .  30 ,  1 8 7 2  J u n c  30, 1907  

Santet:  S i o u x  9 7 A j 3 0 1 2  9 8 7 / 3 1 4 5  2 / 7 
S i o u x  of L a k e  Travcrsc 

. ~ n d  Lkv i 1s I,nktl 2038 j3012 
S i o u x  of Lake Traverse  1 4 2 6 / 3 1 4 5  3 / 7  
Sf oux of  Devi 1s Lake 7 3 2 / 3 1 4 5  2 / 7  

l ' l~c iippnr t ionrnpnt x;ts s t r  ii:ly On the b a s i s  k 3 f  p o p u l a t i o n  u n t i l  

.Iww 30 ,  1972. The b n s i s  f o r  the n p p o r t  ionment  a f t e r  t h a t  d a t e  is s a i d  
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stil l  t o  be popula t ion ,  b u t  e v i d e n t l y  used only roughly.  See Sioux 
22,' - 

T r i b e  v. United S t a t e s ,  95 C t .  C1 .  603, 605-606. - 
The 1870 amendment does  n o t  r e q u i r e  apportionment s t r i c t l y  on t h e  

b a s i s  of popula t ion .  S e c t i o n s  7 and 8 of t h e  Act of J u l y  15, 1870, 

were added i n  t h e  Sena te  a s  f l o o r  amendments proposed bv t h e  Committee 

on Ind ian  A f f a i r s .  Immediately a f t e r  its Chairman, James Harlan of 

Iowa, o f f e r e d  them on June 6,  1870, t h e  fol lowing col loquy took p l a c e  

(Cong. Globe, 4 1 s t  Cong., 2d Sess .  4133): 

M r .  RAMSEY. I sugges t  t o  t h e  Senator  who 
o f f e r s  this amendment t h a t  he  modify the con- 
c l u d i n g  paragraph of i t  s o  a s  t o  read :  

That s a i d  proceeds s h a l l  be d i s t r i b u t e d  
and pa id  e q u i t a b l y  t o  t h e  s a i d  Ind ians  i n  pro- 
p o r t i o n  t o  t h e i r  numbers, under the  d i r e c t i o n  
of t h e  S e c r e t a r y  of t h e  I n t e r i o r ,  and i n  accor- 
dance w i t h  e x i s t i n g  laws. 

I t h i n k  t h a t  would answer t h e  purpose much 
b e t t e r  than t h e  phraseology of t h e  amendment a s  
o f f e r e d .  

M r .  HARLAN. That is  a s u b s t i t u t e  f o r  t h e  
l a t t e r  c l a u s e .  

M r .  RAMSEY. The f i n a l  c l a u s e .  

M r .  HARLAN. I have no o b j e c t i o n  t o  t h a t .  

M r .  POMEROY. I t  says "paid equ i tab ly . "  That 
g i v e s  a  d i s c r e t i o n  t o  pay one more and one l e s s .  
Why n o t  say  "paid equal ly?"  

221 T h i s  c a s e  was des igna ted  No. C-531 (16) i n  t h e  Court of Claims. 
The S a n t e e  Sioux claimed t o  be e n t i t l e d  t o  a  l a r g e r  s h a r e  of t h e  
Minnesota Reserva t ion  proceeds  than had been d i s t r i b u t e d  t o  them; bu t  
t h e  Court  upheld t h e  apportionment shown above. The S i s s e t o n  and 
Wahpeton Sioux were n o t  b e f o r e  t h e  Court  of Claims i n  c a s e  No. C-531 
(16),  o r  i n  c a s e  No. C-531, t h e  o r i g i n a l  s u i t  ou t  of which i t  was 
severed. 
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M r .  HARLAN. There a r e  f o u r  bands  of t h e s e  
I n d i a n s .  H e r e t o f o r e  two or  t h r e e  of t h o s e  bands  
have  been prov ided  for by special a c t s  f rom y e a r  
t o  y e a r ,  and t h i s  is  i n t e n d e d  t o  make i t  permanent ,  
so t h a t  t h e  members of  each  band w i l l  draw from t h i s  
t i m e  forward  t h e i r  p r o p o r t i o n  of the annuities. It 
makes no a d d i t i o n a l  a p p r o p r i a t i o n ,  b u t  mere ly  regu- 
l a tes  t h e  d i s t r i b u t i o n  of money t o  which t h e  t r i b e  
is e n t i t l e d  t o  t h e  d i f f e r e n t  bands .  

M r .  RAMSEY. I shou ld  s ay  t o  t h e  S e n a t o r  from 
Kansas t h a t  " e q u i t a b l y "  means " e q u a l l y , "  of  c o u r s e  
g e n e r a l l y ,  b u t  t h e r e  may b e  some s p e c i a l  r e a s o n s  
why t h e  money ough t  n o t  t o  be  d i v i d e d  e q u a l l y  on 
every o c c a s i o n ;  and hence  t h e  p h r a s e  "equ i t ab ly"  
is b e t t e r ,  unde r  t h e  d i s c r e t i o n  of  t h e  S e c r e t a r y  
of t h e  I n t e r i o r .  Suppose some one  of t h e  bands 
was t o  a b s e n t  i t s e l f  and engage i n  a f o r a y ,  i ts 
d i s t r i h u t  fve share  might  b e  w i t h h e l d .  

The p r o v i s o  i n  s e c t i o n  8 ,  d e l e t e d  through a m i s u n d e r s t a n d i n g  when 

S e n a t o r  Ramsey o f f e r e d  h i s  m o d i f i c a t i o n  t o  t h e  I n d i a n  A f f a i r s  Committee 

amendment, was r e s t o r e d  t h e  next day.  Id. 4159. 

We b e l i e v e  t h e  bu rden  of go ing  forward  on t h e  i s s u e  of  t h e  e q u i t -  

a b i l i t y  of t h e  appor t ionmen t  of t h e  p roceeds  of t h e  Minnesota r e s e r v a t i o n s  

i.8 on t h e  p l a i n t i f f s .  Something more m u s t  be  shown t h a n  mere i n e q u a l i t y .  

No a c t i o n  on t h e  p a r t  of t h e  defendant w i l l  be o r d e r e d  i n  t h i s  c o n n e c t i o n ,  

beyond t h e  d e t a i l e d  a c c o u n t i n g  f o r  S i s s e t o n  and Wahpeton and F l a n d r e a u  

d i sbur semen t s  d i s c u s s e d  above. 

Excep t ion  14b (as  amended September 1 5 ,  1969) a l s o  i n v o l v e s  t h e  

i n t e r p r e t a t i o n  of t h e  1870 a c t  and w i l l  be discussed h e r e .  

Excep t ion  No. 1 4 b  (as amended)--1870 amendment does  n o t  r e s t r i c t  

u s e  o f  t h e  p roceeds  of Minnesota r e s e r v a t i o n s  t o  p e r  c a p i t a  payment 

o r  require s e g r e g a t i o n  of sums d e r i v e d  from Medawakanton-Wahpakoota 
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r e s e r v a t i o n  from t h o s e  d e r i v e d  from Sisseton-Wahpeton r e s e r v a t i o n .  

P l a i n t i f f s  o b j e c t  t o  eve ry  d isbursement  from t h e  p roceeds  of t h e  

Minnesota r e s e r v a t i o n s  a f t e r  J u l y  15, 1870, excep t  the p e r  c a p i t a  

payments. Q u o t i n g  s e c t i o n  8 of t h e  1870 a c t ,  they  w r i t e ,  a t  page 24 

of t h e i r  Memorandum on Lega l  I s s u e s :  

P roceeds  " d i s t r i b u t e d  and pa id  e q u i t a b l y "  means 
p a i d  p e r  c a p i t a .  

The p h r a s e  does  n o t  mean t h a t  t o  u s .  The word " d i s t r i b u t e d "  sug- 

gests goods. If only money were t o  b e  tu rned  over  t o  t h e  I n d i a n s ,  

t h e  word "paid" would seem s u f f i c i e n t .  

The 1870 amendment, i n  ou r  o p i n i o n ,  r e g u l a t e s  a l l o c a t i o n  o f  t h e  

Minnesota r e s e r v a t i o n  p r o c e e d s , . n o t  t h e  manner o r  pu rposes  of  t h e i r  

e x p e n d i t u r e .  D i s t r i b u t i o n  and payment a r e  t o  b e  " i n  accordance  w i t h  

e x i s t i n g  laws."  We t h i n k  t h i s  con t inued  i n  f o r c e  t h e  p r o v i s i o n  o f  t h e  

March, 1863, a c t  p r o v i d i n g  t h a t  t h e  p roceeds  " s h a l l .  . . b e  i n v e s t e d  

f o r  t h e  b e n e f i t  of  s a i d  I n d i a n s  i n  t h e i r  new homes, i n  t h e  e s t a b l i s h -  

i n g  them i n  a g r i c u l t u r a l  p u r s u i t s . "  The t r u s t  money would g o  f u r t h e r  

toward s e t t i n g  t h e  I n d i a n s  up a s  f a r m e r s ,  if t h e  S e c r e t a r y  of t h e  

I n t e r i o r  were  f r e e  t o  u s e  t h e  mass pu rchas ing  power of t h e  fund t o  

o b t a i n  farm s u p p l i e s  a t  w h o l e s a l e  o r  m a n u f a c t u r e r s '  p r i c e s  r a t h e r  

t h a n  i s s u i n g  cash t o  i n d i v i d u a l  I n d i a n s  t o  buy a t  r e t a i l .  W e  f i n d  

n o t h i n g  i n  t h e  1870 a c t  o r  i ts  l e g i s l a t i v e  h i s t o r y  i n d i c a t i n g  t h a t  

Congress p l a c e d  t h e  impediment of compulsorv p e r  c a p i t a  payment i n  t h e  

way o f  i ts purpose  t o  e s t a b l i s h  t h e  M i s s i s s i p p i  S ioux i n  a g r i c u l t u r a l  

p u r s u i t s .  
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If t h e  1870 a c t  r e q u i r e d  p e r  capi ta  payout  of  t h e  Minnesota  

r e s e r v a t i o n  p r o c e e d s ,  moreover,  s e c t i o n  8 of  the  A c t  of  J u l v  13, 1892,  

C .  164,  27 S t a t .  120,  would have been unnecessa ry .  The 1892 a c t  s t a t e s :  

That  the funds  now i n  t h e  t r e a s u r y  b e l o n g i n g  
to the  S a n t  ee Sioux I n d i a n s  i n  t h e  S t a t e  of Nebraska 
and a t  F landreau  i n  t h e  S t a t e  of South Dakota,  re- 
s u l t i n g  from t h e  sa le  of l a n d s  i n  Minnesota ,  and 
t h i r t y - t w o  thousand d o l l a r s  h e r e t o f o r e  a p p r o p r i a t e d  
t o  pu rchase  l a n d s  f o r  t h e  S a n t e e  I n d i a n s  i n  Nebraska ,  
who have n o t  r e c e i v e d  a l l o t m e n t s  may i n  t h e  d i s c r e t i o n  
o f  the S e c r e t a r y  of  t h e  I n t e r i o r ,  be  p a i d  i n  cash .  

P l a i n t i f f s  c o n t i n u e ,  i n  their Memorandum on L e g a l  I s s u e s :  

. . . The money w a s  d e r i v e d  from two s e p a r a t e  
r e s e r v a t i o n s .  The money d e r i v e d  from t h e  S i s s e t o n -  
Wahpeton r e s e r v a t i o n  s h o u l d  have been p a i d  t o  those  
I n d i a n s .  The money d e r i v e d  from t h e  Medawakanton 
and Wahpakoo ta r e s e r v a t i o n  shou ld  have  been pa id  
t o  t h o s e  Indians. Here t h e  two r e s e r v a t i o n s  
were s o l d  "as  one  t r a c t "  . . . The  Government 
in t e rmixed  t h e  p roceeds  and h a s  n o t  d i s c l o s e d  
(a )  how much was d e r i v e d  f r o m  each r e s e r v a t i o n .  . . 

While o r d i n a r i l y  the proceeds  of s a l e  of an I n d i a n  r e s e r v a t i o n  

shou ld  go t o  t h e  I n d i a n s  i t  be longed t o  and no o t h e r s ,  t h e  p l a i n t i f f s '  

Miunesota r e s e r v a t i o n s  form a s p e c i a l  case .  Thev were n o t  ceded i n  

t r u s t ,  but  c o n f i s c a t e d .  

The a c t  of  Februnrv 16,  1863, was n o t  a n  e f f o r t  of Congress  t o  

t r ansmute  l and  t o  monev f o r  t h e  I n d i a n s .  Cf. Three  A f f i l i a t e d  T r i b e s  

of t h e  F o r t  Rer tho ld  R e s e r v a t i o n  v .  Uni ted  S t a t e s ,  182 C t .  C1. 543, 555, 

330 F -  2d 6 8 6 ,  692-693 (1968).  I t  was a n  uncompensated s e i z u r e  s i m i l a r  

t o  o t h e r  war t ime enemv p r o p e r t y  l aws .  I t  e x t i n g u i s h e d  a l l  t h e  M i s s i s s i p p i  

~ i o u x '  b e n e f i c i a l  i n t e r e s t  i n  t h e i r  Minnesota  r e s e r v a t i o n s .  The a c t  
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of March 3 ,  1863, p r o v i d i n g  f o r  inves tment  of  t h e  p roceeds  f o r  the 

b e n e f i t  of the I n d i a n s ,  c r e a t e d  a new t r u s t .  

The 1870 a c t  s u p p l i e d  t h e  rule f o r  d i s t r i b u t i o n  of t h e  new t r u s t  

fund ,  l e f t  u n c l e a r  i n  t h e  March, 1863, l e g i s l a t i o n .  Tha t  r u l e  pro- 

v ided  f o r  a l l o c a t i o n  e q u i t a b l y  i n  p r o p o r t i o n  t o  t h e  numbers of t h e  

b e n e f i c i a r i e s ,  n o t  i n  accordance  w i t h  which former  r e s e r v a t i o n  incoming 

moneys d e r i v e d  from. Cf. Sioux T r i b e  v .  United S t a t e s ,  No. C-531 (16), 

95 C t .  C 1 .  603 ( 1942 ) .  

Excep t ion  14b is  i l l - t a k e n  and w i l l  be d i smissed .  

T h i s  d o e s  n o t  mean t h a t  t h e  p l a i n t i f f s  a r e  e n t i t l e d  t o  no f u r t h e r  

i n f o r m a t i o n  abou t  s a l e s  and r e c e i p t s  under t h e  March, 1863, a c t .  Having 

assumed t h e  new t r u s t ,  however g r a t u i t o u s l y ,  t h e  Government was bound 

t o  c a r r y  i t  o u t  f a i t h f u l l y .  Cf. Restatement (Second) of  T r u s t s  5 352. 

The p l a i n t i f f s  can  o b t a i n  d e s i r e d  in fo rma t ion  by d i s c o v e r y .  

Excep t ion  No. 11 - F a i l u r e  t o  e a r n  i n t e r e s t  on a l l  p roceeds  of 

Minnesota r e s e r v a t i o n s  a f t e r  1880. 

According t o  t h e  GSA r e p o r t ,  $20,000 of t h e  p roceeds  of p l a i n t i f f ' s  

Minnesota r e s e r v a t i o n s  were on August 29, 1888,  p l aced  i n  an i n t e r e s t  

b e a r i n g  accoun t  i n  t h e  U.S. T r e a s u r y ,  e n t i t l e d   a an tee Sioux Fund." 

The Act of A p r i l  1, 1880, 25 U.S.C. § 161,  i s  c i t e d  a s  a u t h o r i t y  f o r  

t h i s  a c t i o n .  P l a i n t i f f s  want t o  know why exactly $20,000 was d e p o s i t e d  

and why t h e  Government w a i t e d  from 1880 t o  1888 t o  make t h e  d e p o s i t .  

The 1880 a c t  was passed  in r e sponse  t o  f a l l i n g  i n t e r e s t  rates,  

which had made i t  i n c r e a s i n g l y  d i f f i c u l t  t o  comply w i t h  t h e  r equ i remen t  
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i n  t h e  ac t  of September  11, 1541, 31 U . S . C .  5 547a, f o r  a f ive  p e r c e n t  

minimum i n t e r e s t  rate o n  s e c u r i t i e s  p u r c h a s e d  f o r  t r u s t  i n v e s t m e n t .  

The 1880 act  applied o n l y  t o  c e r t a i n  classes of trust funds.  Among 

them are "all  sums r e c e i v e d  on account of sales of I n d i a n  t r u s t  lands," 

t h e  category i n  which t h e  proceeds o f  t h e  Minnesota S i o u x  R e s e r v a t i o n s  
2 3 /  - 

c l e a r l y  f a l l .  The 1880 act  gave the S e c r e t a r y  of t h e  Interior t h e  

atternative of d e p o s i t i n g  such  t r u s t  f u n d s  i n  t h e  t r e z s u r y  a t  interest 

r a t  h e r  t h a n  b u y i n g  Government bonds .  

The  r e c e n t  d e c i s i o n  o f  t h e  Cour t  o f  C l a i m s  i n  ?lescalerc! Apache, 

s ~ ~ p r a ,  was n o t  concerned wi th  t h e  1810 a c t .  A c c o r d i n g l v ,  we w i l l  c m t i n u c  - 

to f o l l o w  o u r  own p r e v i o u s  i n t e r p r e t a t i o n  of t h i s  a c t .  

Where t h e  f u n d s  r e q u i r e d  t o  be  i n v e s t e d  Ey  s e c t i o n  4 of t h e  Removal 

A c t  were left i d l e  a f t e r  A p r i l  1 ,  1880, we hold t h a t  p l a i n t i f f s  s u f f e r e d  

a wrong a c t i o n a b l e  u n d e r  the I n d i a n  C l a i m s  Commission A c t ,  and thei-r 

damages arc to bc rceasured by t h e  f i v e  p e r c e n t  s i m p l e  i n t e r e s t  p rov ided  

i n  the I880 a r t .  B l a c k f e e t ,  s u p r a .  32 I n d .  C 1 .  Corn. a t  141 .  

No a d d i t i o n a l  d a t a  o t h e r  t h a n  t h e  d i sbc l r sement  s c h e d u l e s  f o r  t h e  

Sisseton and Idahpeton and Flandreau S a n t e e ,  d i s c u s s e d  above unde r  

E x c e p t i o n  10, w i l l  be  necessary t o  e n a b l e  t h e  p l a i n t i f f  t o  compute  

2 3 /  See nlackfeet ,  s u p r a ,  3 2  I n d .  C1. Corn. a t  140-141. The 1880 act  - 
i s  f u r t h e r  d i s c u s s e d  i n  Te-Moak, s u p r a ,  31 I n d .  C1.  Comm. a t  4 7 8 - 4 8 2 ,  
and  F c r t  Peck Indians v .  U n i t e d  S t a t e s ,  Docket 1 8 4 ,  34 Tnd. C1. Corn. 
? 1 - 3 3  ( 9 4 )  W e  t h i n k  t h e  f a c t  t h a t  t h e  Minnesota r e s e r v a t i o n s  
w~rt. ~riglnally seized f rom t h e  I n d i a n s  r a t h e r  t h a n  ceded bv them does 
n o t  prevent  t h e  1880 a c t  f rom a p p l y i n g ,  i n  v iew of t h e  t r u s t  s t a t u s  
rptmposed o n  t h e  l a n d s  by t h e  act o f  Narch 3, 1863. 
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their losses, if any, from defendant's failure to make the proceeds 

of the Minnesota Reservations productive after 1880. 

The questions of why the Government delayed from 1880 to 1888 to 

deposit the   an tee's $20,000, and of why exactly $20,000 was deposited 

are immaterial and the defendant will not be required to furnish specific 

explanations. Insofar as Exception 11 charges the defendant which 

breach of duty to make the Minnesota Reservation proceeds productive, 

it is redundant with Exception 9. Accordingly, Exception 11 will 

be dismissed. 

"~xception No. 12 (GSA, Statement No. 1, pp. 12-14 and Disbursement 

Schedule No. 1, pp. 20-28) - Conflicting and confusing data concerninq 
disbursements. " 

Plaintiff alleges that Disbursement Schedule No. 1 in the 1967 

GSA report conflicts with the summary of disbursements from t h c  proceeds 

of the Minnesota reservations given in Statement No. 1 of that report. 

As the defendant points out in its answer to the exception, plnin- 

tiffs are mistaken. Exception 12 will be dismissed. 

We must add, howevet, that the confusing arrangement of Disbursement 

Schedule No. 1 makes the plaint if fs' mistake understandable. 

Statement No. 1 purports to show disbursements for the Santee 

Sioux of the Santee Reservation, Nebraska. The disbursements are 

arranged in three columns, headed, respectively, "~irect ," " ~ o i n t l ~  

with Devil. Lake and Lake Traverse Sioux," and "~otal." The "~otal" 



column c o n t a i n s  the l i n e  by l i n e  t o t a l s  of t h e  vario-2s 'terns l i s t e d  

in the f i r s t  two columns.  E a c h  column is a l s o  f o o t e d  up. 

Thr columns in Disbursement S c h e d u l e  No. 1, on the  o t h e r  h a n d ,  

r e p r r - s m t  f i s c a l  y e a r s .  The "d i r ec t "  a n d  " j o i - ~ t "  e x p e n d i t u r e s  a r e  

i d e n t i f i e d  as s u c h ,  b u t  appear i n  t h e  same columns and a r e  t o t a l l e d  

t o g e t h e r  year by  y e a r .  The "d i rec t"  and " j o i n t "  t o t a l s  g iven  i n  State-  

mtbnt No. 1 t hc rc fo re ,  can  be co r r e l a t ed  w i t h  t l ~ e  d ishu rsen l rn t  sc7hcdu1c  

o n l v  bv c x t r a r t i n q  and a d d i n g  u p  i n d i v i d u a l  items. To be  rcndi l v  

~ ~ n c f c r s  t a n d n b l c ,  t h e  "d i rec t"  and " j o i n t "  expcndi t u r f s  s h o u l d  have 

bcvm s c  hedu l p d  scnnr a t e 1 v . 

M h i l c  w e  w i l l  n o t  s o  o r d e r ,  we stlggest t ha t  t!le d e f ~ r l d a n t  r e c a s t  

Disbursement  S t - h e d u l c  No. 1 ,IS above i n d i c a t e d  and  f i l e  t h e  r e s u l t a n t  

t w o  sclrc~dr~lcs w i  t t ~  thca s c ' h t ~ d ~ ~  I P S  of  S isse t o n  a n d  Vahaeton and F l a n d r e n u  

d i s ~ ~ u t - s e r n c ~ t ~ t ~  wc a r c  nrctclr ink; unde r  Except  i o n  10. 

"Exception ?lo. 1 3  ( G S h ,  p p .  12,  21  and 27,'~av of ~ h v s i c i a n ' )  - 

Conf l i c t  in rcrmrtcd amounts ."  

P l a i n t i f f s  p o i n t  o u t  t h ; j t  Statement No. 1 shows  items for "Pa), 

o f  Phvsicinn" of $2,663.53 under thc  o r i g i n a l  Act of March 3 ,  1863,  

and of $237.00 u n d e r  t h e  amendatorv A c t  of J u l v  15,  1 8 7 0 ;  w h i l e  

Disbursement S c h e d u l e  No. 1 shows $788.53 u n d e r  t h e  o r i g i n a l  a c t  

a n d  $2 ,112 .00  unde r  t h e  amended a c t .  I n  b c t h  t h e  S t a t e m e n t  a n d  t h e  

S c - h r d u l e ,  t h e  t w o  items t o t a l  $2,900.53.  

The d e f e n d a n t  s t a t e s  i n  i t s  answer  t h a t  the  f i ~ u r e s  i n  D i s b u r s e m e n t  

S d - t e d u l e  No. 1 are  c o r r e c t ,  a:ic1 t ha t  Statem* . t No. 1 s h o u l d  be c h ~ l n g e d  
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t o  conform. W e  have  made t h e  change on t h e  Commission's f i l e  copv 

of the GSA r e p o r t ,  and w i l l  d i s m i s s  t h e  e x c e p t i o n  a s  hav ing  s e r v e d  

i ts purpose. 

E x c e p t i o n s  14  and 15 - Proof of d e l i v e r y  of goods. P l a i n t i f f s  

compla in  i n  b o t h  t h e s e  e x c e p t i o n s ,  among o t h e r  t h i n g s ,  t h a t  d e f e n d a n t  

h a s  f a i l e d  to show " d e l i v e r y  f o r  t h e  e x c l u s i v e  and d i r e c t  b e n e f i t  of 

t h e  ~ r i b e s "  of  t h e  goods which i t  purchased o u t  of t h e  p roceeds  of 

t h e  Minnesota  r e s e r v a t i o n s .  I n  pa rag raph  a ( i v )  of amended Excep t ion  

14 ,  p l a i n t i f f s  w r i t e :  

. . . Except  a s  some c a p t i o n s  a r e  g e n e r a l l y  d e s c r i p t i v e  
( e .  g.  ,  l lo thing", " P r o v i s i o n s " ) ,  i t  cannot  be d e t e r -  
mined whe the r  t h e  expend i tu res  were  f o r  I n d i a n s ,  f o r  
F e d e r a l  employees o r  f o r  a combinat ion  of b o t h ,  or  
were  b e n e f i c i a l  t o  t h e  I n d i a n s .  

I n  t h e i r  s u p p o r t i n g  s t a t e m e n t  f o r  Excep t ion  15 ,  p l a i n t i f f s  w r i t e :  

On t h e  r e s e r v a t i o n s  t h e r e  were government-owned 
s t ruc tu re s - - agency  h e a d q u a r t e r s ,  warehouse ,  b a r n s ,  
h o s p i t a l ,  mills ( f l o u r ,  g r i s t ,  s aw) ,  shops  ( b l a c k s m i t h s ,  
c a r p e n t e r ) ,  s c h o o l s ,  homes f o r  F e d e r a l  p e r s o n n e l ,  and 
g r a n n e r i e s  as w e l l  as  o t h e r  p r o p e r t y  owned by t h e  
Uni ted  S t a t e s ,  l i v e s t o c k ,  r o l l i n g  s t o c k  (wagons, 
buggies, t r a c t o r s ,  a u t o n ~ o b i l c s ) ,  e t c .  The r epo r t  
d o e s  n o t  show t h a t  t h e  goods and s e r v i c e s  purchased  
were consumed o r  used e x c l u s i v e l y  by t h e  T r i b e s .  

W e  do  n o t  a g r e e  w i t h  t h e  p l a i n t i f f s '  i n t e r p r e t a t i o n  of t h e  r e p o r t .  

The head ing  o f  Disbursement Schedule  No. 1 s t a t e s ,  "Disbursement f o r  

t h e  S a n t e e  Sioux I n d i a n s  of t h e  San tee  R e s e r v a t i o n ,  Nebraska.  . . I' 

T h i s  h e a d i n g ,  and similar head ings  on t h e  o t h e r  s c h e d u l e s ,  i n  t h e  

absence of something  i n  t h e  body of t h e  r e p o r t  c a s t i n g  doubt  on t h e i r  
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a p p l i c a b i l i t y  t o  p a r t i c u l a r  items, mean t o  u s  that  t h e  goods l i s t e d  

were t u r n e d  o v e r  t o  the I n d i a n s  o r  used  for t h e i r  b e n e f i t .  

Moreover, t h e  I n d i a n  Claims Commission approaches  GSA reports as a 

body having e x p e r t i s e  i n  the h i s t o r y  of  Government-Indian r e l a t i o n s .  We 

know, f o r  example, t h a t  items such  a s  " c l o t h i n g "  and " ~ r o v i s i o n s "  

were normal lv  i s s u e d  t o  I n d i a n s  , n o t  Government employees.  They 

were n o t  like " ~ u t o m o b i l e s ,  v e h i c l e s , "  where t h e  o p p o s i t e  was normal ly  

t r u e ,  or  l i k e  "Miscel laneous  agency expenses , "  where t h e  t e r m  i t s e l f  

i m p l i e s  Government u s e .  

Unless  t h e r e  is some i n d i c a t i o n  t o  t h e  c o n t r a r y  i n  the r e c o r d ,  

t h e r e f o r e ,  w e  must presume t h a t  i t e m s  l i k e  "Clothing" and " P r o v i s i o n s "  

charged to t h e  Indians  were d e l i v e r e d  t o  t h e  I n d i a n s .  &. Minnesota  

Chippewa T r i b e  v.  Uni ted  S t a t e s ,  Docket 18-C, 32 Znd. C 1 .  Comm. 192 ,  

194 (1973);  Minnesota Chippewa T r i b e  v .  United S t a t e s ,  Docket 18-T, 

2 8  Ind .  C1. Comm. 103, 105 (1972) ;  Sioux T r i b e  v .  Uni ted  S t a t e s ,  Dockets  

114 e t  a l . ,  1 2  Ind. C 1 .  Comm. 541, 549 (1963). Compare Confede ra t ed  

T r i b e s  of t h e  Goshute R e s e r v a t i o n  V .  United  S t a t e s ,  Docket 326-B, 33 I n d .  

C1. Comm. 130,  138 (1974) ,  where t h e  r e c o r d  i n d i c a t e d  m i s a p p r o p r i a t i o n .  

Excep t ion  14 - Chal lenged i t e m s  of  e x p e n d i t u r e  - p r i o r  t o  J u l y  15, 

1870. - 
A. J o i n t  Expend i tu res .  

According t o  t h e  1967 GSA r e p o r t  (pages 2 0  and 21), the  fo l low-  

i n g  e x p e n d i t u r e s  were  made j o i n t l y  f o r  t h e  f o u r  X i s s i s s i p p i  S ioux  
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bands  u n d e r  a u t h o r i t y  of t h e  ac t  o f  March 3 ,  1863,  p r i o r  t o  i ts  amend- 

ment on July 15, 1870: 

A. Expense s  of s u r v e y i n g  r e s e r v a t i o n  

B. Salaries  and e x p e n s e s ,  a p p r a i s i n g  r e s e r v a t i o n  

C. S a l a r y  of special agent 

D.  Income t a x  on s a l a r i e s  

F i s c a l  Year 

1866 - - 1867 - 1868 - 186P - 1870  - 1871 T o t a l s  

A .  $7,979 .61  $2 ,141 .06  $1,095.88 $125.50 $11 ,333 .05  

B. 2 ,184 .00  2 ,044 .40  $2 ,514 .23  6 , 7 4 2 . 6 3  

C.  894.42 894 .42  

D. 1 3 4 . 6 3  3.05 33.20  >2.7_1- 173.59 

$10,154.61 $5,079.88 $1,230.51 $2 ,517 .28  $158 .70  $ 2 . 7 1  $19 ,143 .69  

(1) S u r v e y i n g  and  a p p r a i s i n g  Minneso ta  r e s e r v a t i o n s .  I n  s u b d i v i -  

s i o n s  (a) (i) and  ( i i )  unde r  E x c e p t i o n  1 4 ,  as amended, p l a i n t i f f s  object 

to  b e i n g  charged f o r  t h e  e x p e n s e s  of s u r v e v i n g  and a p p r a i s i n g  t h e  

Minneso t a  r e s e r v a t i o n s .  

(a) F i r s t  t h e y  c o n t e n d  t h e  F o r f e i t u r e  A c t  of F e b r u a r y  16,  

1863 ,  made t h e  r e s e r v a t i o n s  F e d e r a l  p r o p e r t y ,  and t h e  t r i b e s  may n o t  be  

charged w i t h  t h e  c o s t s  of p r e p a r i n g  F e d e r a l  p r o p e r t y  f o r  s a l e .  ~ e f e n d a n t  

an swer s  t h a t  b e n e f i c i a l  o r  e q u i t a b l e  t i t l e  was r e v e s t e d  i n  t h e  I n d i a n s  

by t h e  March 3, 1863 ,  l e g i s l a t i o n .  We a g r e e .  The p l a i n t i f f s  were charged 

for preparing t h e i r  own p r o p e r t y  f o r  s a l e ,  n o t  Government proper ty .  
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(b) P l a i n t i f f s  a l s o  c l a i m  t h a t  where s e c t i o n  4 of t h e  March 

a c t  r e f e r s  t o  ". . . t h e  money a r i s i n g  from s a i d  s a l e t '  i t  means t h e  

g r o s s  r e c e i p t s  wi thou t  deduc t ions .  Defendant responds  t h a t  t h e  phrase  

means t h e  n e t  proceeds  o f  sa le .  The language of t h e  s t a t u t e  could  

bea r  e i t h e r  i n t e r p r e t a t i o n .  

The l e g i s l a t i v e  h i s t o r y  of t h e  February and March 1863 a c t s  c o n t a i n s  

no e x p l a n a t i o n  of whether " t h e  money a r i s i n g  from s a i d  s a l e "  r e f e r s  t o  

t h e  g r o s s  o r  t h e  n e t .  We n o t e ,  however, t h a t  t h e  b i l l  which became t h e  
24/  - 

March a c t  was f i r s t  d r a f t e d  i n  the I n t e r i o r  Department. I n  such 

c i rcumstances ,  t h e  contemporaneous a d m i n i s t r a t i v e  c o n s t r u c t i o n ,  under 
25/ - 

which t h e  d e d u c t i o n s  were made,  is p a r t i c u l a r l y  p e r s u a s i v e .  Such 

d e d u c t i o n s  were ,  moreover,  i n  accord w i t h  g e n e r a l  t r u s t  law, which 

allows a t r u s t e e  t o  re imburse  h imself  f o r  expenses n e c e s s a r y  or  

24/ See H.R.  Rep. No. 1 3 ,  3 7 t h  Cong., 3d S e s s . ;  Cong. Globe, 3 7 t h  - 
Gong., 3d Sess. 3 0 3 .  

2 5 1  The c l a s s i c  statement t o  t h i s  effect is found i n  United S t a t e s  - 
v .  Moore, 95 U.S. 760, 763 (1877) :  

The c o n s t r u c t i o n  g iven  t o  a s t a t u t e  by 
t h o s e  charged w i t h  t h e  d u t y  of  executing i t  is 
alwavs e n t i t l e d  t o  t h e  most r e s p e c t f u l  cons ide r -  
a t i o n ,  and ought n o t  t o  be o v e r r u l e d  w i t h o u t  
cogent r e a s o n s .  . . The o f f i c e r s  concerned are 
usually a b l e  men, and m a s t e r s  of t h e  s u b j e c t .  
Not i n f r e q u e n t l y  they a r e  t h e  d ra f t smen  of t h e  
l a w s  they  are a f t e r w a r d s  c a l l e d  upon t o  i n t e r p r e t .  

See a l s o  2A S u t h e r l a n d ,  S t a t u t o r y  C o n s t r u c t i o n ,  § 49.03 ( 4 t h  ed.  
C .  Sands 1973). Compare G i l a  River  Pima-Maricopa I n d i a n  Community 
v.  United S t a t e s ,  Docket N o .  236-E, 33 Ind.  C1. Comm. 18 ( 1 9 7 4 ) ,  where 
t h e  a d m i n i s t r a t i v e  c o n s t r u c t i o n  was n o t  contemporaneous and c o n t r a d i c t e d  
t h e  language of the s t a t u t e .  
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261 - 
appropriate to carry out the purposes of the trust. The 1863 legis- 

lation was conceived in a spirit of hostilitv to the Sioux and to 
27/ - 

Minnesota Indians in general. In view of this hostility, the silence 

of Congress as to who was to bear the expenses of sale cannot he 

interpreted as showing an intention to vary the usual rule and cut 

off the Government's right of reimbursement. 

The expenditures for survev and appraisal of the l i inncsota Rescrva- 

tions will not be disallowed. 

(2) Salary of special aRent. The plaintiffs object to the item 

"salary of special agent . It This entry is too vague for acceptable 

accounting. We can only guess what duties the special agent performed. 

Unless explained, his salary will be disallowed; but since satisfactory 

explanation is conceivable, it cannot be disallowed before the defendant 

has had an opportunity to supply one. 

2h/ Restatement (Second) of Trusts $ 5  188, 244 (1959); Cherokee Nation - 
v. United States, 102 Ct. C1. 720, 761 (1945). Cf. Winton v. Amos, 
255 U.S. 373 (1921); Chickasaw Nation v. United States, 103 Ct. Cl. 1, 
43 (14th claim) (1945). The law appears to have been substantially 
the same in 1863. See Taylor v. Mayo, 110 U.S. 330 (1884); Williams 
v. Gibbes, 61 U . S .  (20 Mow.) 535 (1858). 

27/ At its first meeting in the third session of the 37th Congress, - 
the House of Representatives adopted a resolution instructing the 

I t  
Committee on Indian Affairs to inquire as to the most speedy and 
economical mode of removing beyond the limits of the State of Minnesota 
all the Indian tribes within said State." Cong. Globe, 37th Cong., 
3d Sess., 3 (1862). A bill for removal of the Winnebago Indians as 
well as the Sioux was actually enacted, although the former tribe took 
no part in the uprising of 1862. See Act of Februarv 21, 1863, c. 53, 
12 Stat. 658, and compare annual report of Secretary of Interior, 
November 28, 1862, at Cong. Globe, 37th Cong., 3d SPSS., Appendix 6-7. 



(3)  Income t a x  on s a l a r i e s .  P l a i n t i f f s  also o b j e c t  t o  t h e  c h a r g e s  

f o r  income t a x  on s a l a r i e s .  The a p p l i c a b l e  t a x  law i n  f o r c e  a t  t h e  

dates of t h e  q u e s t i o n e d  payments was s e c t i o n  123  of t h e  I n t e r n a l  

Revenue Act of 1864,  c .  173,  1 3  S t a t .  2 2 3 ,  285, as amended by t h e  Act 

of March 2 ,  1867,  c. 1 6 9 ,  14 S t a t .  471 ,  480. 

The p e r t i n e n t  p a r t  r e a d  as f o l l o w s :  

. . . That  t h e r e  s h a l l  b e  l e v i e d ,  c o l l e c t e d ,  and 
p a i d  on a l l  s a l a r i e s  of o f f i c e r s ,  o r  payments f o r  
s e r v i c e s  t o  p e r s o n s  i n  t h e  c i v i l ,  m i l i t a r y ,  n a v a l  
o r  o t h e r  employment o r  s e r v i c e  of t h e  Un i t ed  S t a t e s ,  
i n c l u d i n g  senators and r e p r e s e n t a t i v e s  and d e l e g a t e s  
i n  Congress ,  when e x c e e d i n g  the r a t e  of one thousand 
d o l l a r s  per annum, a t a x  of  f i v e  pe r  centum on t h e  
excess  above the s a i d  one thousand d o l l a r s ;  and i t  
s h a l l  be t h e  d u t y  of a l l  paymas te r s  and a l l  d i s b u r s i n g  
o f f i c e r s ,  u n d c r  t h e  government of t he  Uni ted  S t a t e s ,  
o r  p e r s o n s  i n  thc  employ t h e r e o f ,  when making anv  
pavnent  t o  a n y  o f f i c e r s  o r  p e r s o n s  a s  a f o r e s a i d ,  
whose compensa t ion  is  de te rmined  by a f i x e d  s a l a r v ,  
o r  upon s e t t l i n g  o r  a d j u s t i n g  t h e  a c c o u n t s  o f  s u c h  
o f f i c e r s  o r  p e r s o n s  t o  deduc t  and w i t h h o l d  t h e  a f o r e -  
said t a x  o f  f i v e  p e r  centum. . . 

The i t e m s  d e s i g n a t e d  " ~ n c o m e  t a x  on s a l a r i e s ' '  p r o b a b l v  r e p r e s e n t  

t h e  amounts w i t h h e l d  from the  employees '  s a l a r i e s  p u r s u a n t  t o  t h e  quo ted  

l anguage .  I f  s o ,  t h e y  were  p r o p e r  c h a r g e s  t o  t h e  e x t e n t  that t h e  

s a l a r i e s  were p r o p e r  c h a r g e s .  The burden will be on d e f e n d a n t  t o  show 

which s a l a r i e s  t h e y  c o r r e s p o n d  t o .  I f ,  however,  t h e  income t a x  i t e m s  

r e p r e s e n t  a c h a r g e  a s a l n s t  t h e  I n d i a n s  i n  l i e u  of w i t h h o l d i n g  f rom t h e  

salaries, t h e v  were improper .  The  burden of proof  of  such  i m p r o p r i e t y  

w i l l  be on p l a i n t i f f s , s i n c e  w e  c a n n o t  presume misconduct  on t h e  p a r t  

of t h e  d i s b u r s i n g  o f f i c e r s .  
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Be Santee  expend i tu res .  

I n  a d d i t i o n  t o  t h e  $19,143.69 expended p r i o r  t o  J u l y  1 5 ,  1870,  

from t h e  Minnesota r e s e r v a t i o n  proceeds  fo r  t h e  f o u r  bands j o i n t l y ,  t h e  

GSA r e p o r t  shows $138,713.42 a s  expended dur ing  t h e  same p e r i o d  s o l e l y  

for t h e  San tee  Sioux of t h e  San tee  Rese rva t ion ,  Nebraska. The l a t t e r  

t o t a l  should  be reduced by $1,875.00, because t h e  item f o r  pay of 

p h y s i c i a n ,  shown i n  t h e  r e p o r t  as $2,663.53, has been c o r r e c t e d ,  by 

t h e  d e f e n d a n t ' s  answer t o  Exception 13,  t o  read $788.53. 

P l a i n t i f f s  h a d s p e c i f i c  o b j e c t i o n s  t o  t h e  fo l lowing  i t ems  among 

those  shown as expended f o r  t h e  San tee  p r i o r  t o  J u l y  15,  1870: 

Expenses of su rvey ing  r e s e r v a t i o n  $586.18 
T r a v e l i n g  expenses  of employees $221.70 

P l a i n t i f f s  m i s s t a t e  t h e  amount of t h e  second i tem j u s t  l i s t e d  as  

$178.65, over look ing  $43.05 expended i n  f i s c a l  yea r  1871. They s t a t e  

t h a t  t h e  su rvey ing  and p o s s i b l y  t h e  t r a v e l i n g  expenses were i n c u r r e d  i n  

connec t ion  w i t h  p r e p a r i n g  t h e  Minnesota r e s e r v a t i o n s  f o r  s a l e .  I t  seems 

more l i k e l y  t o  u s  t h a t  t h e s e  expenses were incur red  on t h e  S a n t e e  

Rese rva t ion  i n  Nebraska. Whichever p lace  i t  was done,  t h e  s u r v e v i n g  

would seem proper .  The i tem f o r  t r a v e l i n g  expenses ,  however, is 

i m p e m i s s i b l y  vague, and w i l l  be d i sa l lowed  u n l e s s  t h e  d e f e n d a n t ,  p r i o r  

to t h e  c l o s e  of t h e  r e c o r d ,  shows a  proper  purpose f o r  t h e  t r a v e l .  

Exception 15 

A. Challenged items of expend i tu re  - a f t e r  A c t  of J u l y  1 5 ,  1870. 

I n  a d d i t i o n  t o  their more g e n e r a l  compla in t s  under t h i s  e x c e p t i o n ,  

d i s c u s s e d  above i n  P a r t  V A. of t h i s  op in ion ,  p l a i n t i f f s  t a k e  i s s u e  
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w i t h  several s p e c i f i c  e n t r i e s  on  the  1967 GSA report's Schedule 1. 

They write as follows (Excep t ions ,  page  31 ) :  

With no more i n f o r m a t i o n  t h a n  t h a t ,  i n f e r r a b l e  
from the sparse c a p t i o n s  GSA employs t o  i d e n t i f y  
c l a s s e s  of e x p e n d i t u r e s ,  i t  seems a p p a r e n t  t h a t  
ce r t a in  d i s b u r s e m e n t s  a r e  contrary t o  law. For 
example, " ~ x p e n s e s  o f  s u r v e y i n g  r e s e r v a t i o n "  (GSA 
d o e s  no t  i d e n t i f y  t h e  r e s e r v a t i o n ) ;  " s a l a r i e s  and 
expenses,  a p p r a i s i n g  r e s e r v a t i o n "  (aga in  no  i d e n t  i- 
f i c o t i o n ) ;  " S a l a r y  of s p e c i a l  agen t "  (no e x p l a n a t i o n  
of what d u t i e s  were  pe r fo rmed) ;  "Income t a x  on 
s a l a r i e s "  (no e x p l a n a t i o n  a s  t o  whose s a l a r i c s  o r  
who owed t h e  t a x  o r  t o  whom); " T r a v e l i n g  expenses  
o f  enplovees" ;  "Pay of phys i c i an1 ' ;  " ~ e g a l  s e r v i c e s " ;  
"Adver t i s ing"  and o t h e r s .  

The re  is n o t h i n g  t o  show t h a t  d i s b u r s e m e n t s  
unde r  ! leadings srlch a s  " ~ u i l d i n g  m a t e r i a l s "  were 
f o r  t h e  T r i b e s  and n o t  t h e  de fendan t  o r  i t s  
employees, o r  t h a t  l i v e s t o c k  under  "Purchase  of  
l i v e s t o c k "  was g i v e n  t o  t he  T r i b e s  and n o t  p l a c e d  
on a l o a n  b a s i s  w i t h  p r o v i s i o n  f o r  repayment as 
was f r e q u e n t l y  t h e  case.  

We have p r e v i o u s l y  r u l e d  on a l l  t h e  h e a d i n g s  named e x c e p t  "Pay o f  

physician ," "I,egal s e r v i c e s  , I 1  " A d v e r t i s i n g , "  " B u i l d i n g  m a t e r i a l s "  and 

"purchase  of l i ve s tock . "  These  i t e m s  are  among t h o s e  cha rged  t o  t h e  

S n n t c e  Sioux  and  o c c u r r e d  a f t e r  the 1870 amendment of t h e  a c t  of 

March 3 ,  1863.  We d i s c u s s e d  t h e  e f f e c t  of t h e  amendment i n  an  e a r l i e r  

s e c t i o n  v f  t h i s  p a r t .  I t  is s u f f i c i e n t  h e r e  t o  s a v  t h a t  p u r c h a s e s  

of b u i l d i n g  m a t e r i a l s  and livestuck a p p e a r  con templa t ed  by t h e  c l a u s e  

o f  t h e  1863 a r t  r e f e r r i n g  t o  " e s t a h l i s h i n g  them [ t h e  I n d i a n s ]  i n  

n g r i c u l t u r n l  p u r s u i t s . "  "Pav of  ~ h ~ s i c i a n "  a p p e a r s  a h u m a n i t a r i a n  

expense i n c i d e n t a l  t o  t h e  f o r e g o i n g  pu rpose .  The burden t o  show t h a t  
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s u c h  e n t r i e s  shou ld  n o t  b e  a l lowed w i l l  be on t h e  p l a i n t i f f s .  See Black- 

f e e t ,  s u p r a ,  31 Ind.  C 1 .  Comm. a t  85,  fn .  1. "Legal s e r v i c e s "  and - 
" ~ d v e r t i s i n g "  cou ld  conce ivab ly  be  r e l a t e d  t o  e s t a b l i s h i n g  t h e  I n d i a n s  

i n  a g r i c u l t u r a l  p u r s u i t s ;  b u t  s i n c e  t h e  connec t ion  is n o t  a p p a r e n t  

on t h e  f a c e  of  t h e  c a p t i o n s ,  t h e  burden of p rov ing  i t  w i l l  be  on t h e  

de fendan t .  

B. Labor performed f o r  goods; r e t u r n s  and c r e d i t s ;  repayments  

of l o a n s .  

P l a i n t i f f s  o b j e c t  t h a t  Disbursement Schedule  No. 1 is  s i l e n t :  

(1) On whether  t h e  goods l i s t e d  were payment f o r  l a b o r  performed 

o r  produce  d e l i v e r e d  by t h e  I n d i a n s .  

(2) With one e x c e p t i o n ,  on c a s h  r e t u r n s  and c r e d i t s  a r i s i n g  from 

t h e  s a l e  of  goods t o  F e d e r a l  employees and c o n t r a c t  employees and from 

r e f u n d s  o r  c r e d i t s  from s u p p l i e r s ,  

(3) On repayment of  l o a n s ,  a s  where l i v e s t o c k  was issued on a 

l o a n  basis. 

There  is  n o t h i n g  i n  t h e  r e c o r d  t o  i n d i c a t e  t h a t  the p l a i n t i f f s  have 

a t t empted  t o  o b t a i n  any of t h e  above in fo rma t ion  by d i s c o v e r y .  

We s u r e l y  need n o t  w a s t e  t i m e  f o r  t h e  b r i e f i n g  
and a r g u i n g  of  mot ions  t o  compel t h e  de fendan t  t o  
s u p p l y  i n f o r m a t i o n  t h a t  p l a i n t i f f  h a s  never t r i e d  
t o  o b t a i n  by d i s c o v e r y  p rocedures .  B l a c k f e e t ,  
s u p r a ,  32 Ind.  C 1 .  Comm. a t  147. See  a l s o  fd. a t  
95. 

So much of Except ion  1 5  a s  seeks t h e  i n f o r m a t i o n  l i s t e d  above is 

i l l - t a k e n  and w i l l  be d i smissed .  
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SISSETON-WAHPETON TREATY OF 1867,  ~GREEMENT OF 1872 

The d e f e n d a n t  made peace  w i t h  t h e  S i s s e t o n  and Wahpeton bands  fo l low-  

i n g  t h e  Minnesota War, by t h e  t r e a t y  o f  Feb rua ry  19,  1867,  1 5  S t a t .  505. 

by t h i s  t r e a t y  t h e  I n d i a n s  g r a n t e d  t h e  Un i t ed  S t a t e s  t h e  r i g h t  t o  

c o n s t r u c t  t r a n s p o r t a t i o n  and communicat ion f a c i l i t i e s  on t h e i r  unceded 

l a n d s ;  and t h e  Uni ted  S t a t e s  i n  r e t u r n  s e t  a s i d e  t h e  Lake T r a v e r s e  and 

Devi l ' s  Lake r e s e r v a t i o n s .  A r t i c l e  V I  o f  the  o r i g i n a l  t r e a t y  would have  

p a r t i a l l y  r e s t o r e d  t h e  bands '  f o r f e i t e d  a n n u i t i e s ,  b u t  was amended by 

t h e  S e n a t e  t o  p r o v i d e  o n l y  t h a t  Congres s ,  i n  c o n s i d e r a t i o n  of t h e  

d e s t i t u t i o n  of t h e  S i s s e t o n  and Wahpeton, might  make s u c h  a p p r o p r i a t i o n s  

as i t  deemed r e q u i s i t e .  

On September 2 0 ,  1 8 7 2 ,  t h e  d e f e n d a n t  e n t e r e d  i n t o  a f u r t h e r  agree- 
28/  - 

ment w i t h  t h e  S i s s e t o n  and  Wahpeton whereby t h e  bands  ceded a l l  t h e i r  

l a n d s  o u t s i d e  t h e  Lake T r a v e r s e  and D e v i l ' s  Lake r e s e r v a t i o n s  i n  r e t u r n  

f o r  $800,000.  The manner of payment was  p r e s c r i b e d  i n  t h e  second 

a r t i c l e  of t h e  agreement  as  f o l l o w s :  

Second. T h a t ,  i n  c o n s i d e r a t i o n  of  s a i d  c e s s i o n  
and r e l i n q u i s h m e n t ,  t h e  Un i t ed  S t a t e s  s h a l l  advance  
and p a y ,  a n n u a l l y ,  f o r  t h e  term of t e n  y e a r s  from and 
a f t e r  t h e  a c c e p t a n c e  by t h e  Un i t ed  S t a t e s  of  t h e  
p r o p o s i t i o n  h e r e i n  s u b m i t t e d ,  e i g h t y  thousand (80,000) 
d o l l a r s ,  t o  be expended under  t h e  d i r e c t i o n  of t h e  
P r e s i d e n t  of t h e  Un i t ed  S t a t e s ,  on t h e  p l a n  and i n  
acco rdance  w i t h  the  p r o v i s i o n s  of  t h e  t r e a t y  a f o r e s a i d ,  

28/ 2 Kappler  1057. Amended, s t r i k i n g  o u t  a l l  a f t e r  t h i r d  a r t i c l e  - 
by A c t  of Februa ry  1 4 ,  1873, c .  138, 1 7  S t a t .  456; r a t i f i e d ,  f o l l o w i n g  
I n d i a n s '  a c c e p t a n c e  of amendment, by A c t  of J u n e  2 2 ,  1874,  c. 389, 
18 S t a t .  1 4 6 ,  167. 
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d a t e d  February 19,  1867, f o r  goods and p r o v i s i o n s ,  f o r  
t h e  e r e c t i o n  of manual-labor and p u b l i c  school-houses , 
and f o r  t h e  suppor t  of  manual-labor and p u b l i c  s c h o o l s ,  
and i n  t h e  e r e c t i o n  of  mills, blacksmith-shops and 
o t h e r  work-shops, and t o  a i d  i n  opening farms, b r e a k i n g  
l a n d ,  and fenc ing  t h e  same, and i n  f u r n i s h i n g  a g r i -  
c u l t u r a l  implements, oxen, and milch-cows, and such 
o t h e r  b e n e f i c i a l  o b j e c t s  as may be deemed most con- 
duc ive  t o  t h e  p r o s p e r i t y  and happiness  of t h e  S i s s e t o n  
and Wahpeton bands of Dakota o r  Sioux Ind ians  e n t i t l e d  
t h e r e t o  accord ing  t o  t h e  s a i d  t r e a t y  of  February 19 ,  
1867. Such annual  a p p r o p r i a t i o n  o r  c o n s i d e r a t i o n  
t o  be appor t ioned t o  t h e  S i s s e t o n  and Devi l ' s  Lake 
a g e n c i e s ,  i n  p r o p o r t i o n  t o  t h e  number of Indians  of  
t h e  s a i d  bands l o c a t e d  upon t h e  Lake Traverse  and 
 evil's Lake r e s e r v a t i o n s  r e s p e c t i v e l y .  Such ap- 
portionment t o  b e  made upon t h e  b a s i s  of t h e  annual  
r e p o r t s  o r  r e t u r n s  of the agen ts  i n  charge.  Said 
c o n s i d e r a t i o n ,  amounting, i n  t h e  aggrega te ,  t o  e i g h t  
hundred thousand (800,000) d o l l a r s ,  payable a s  a f o r e s a i d ,  
wi thou t  i n t e r e s t .  

P l a i n t i f f s  t ake  i s s u e  wi th  de fendan t ' s  account ing under t h e  1872 

agreement i n  Exception 17.  

A. Goods i s s u e d  i n  payment f o r  Indian l a b o r  or produce. In t h e  

first p a r t  of Exception 1 7 ,  p l a i n t i f f s  o b j e c t  to t h e  al lowance of any 

expendi tu res  under t h e  1872 agreement except  f o r  housing m a t e r i a l s  and 

a r t i c l e s  t o  f a c i l i t a t e  a g r i c u l t u r e .  A s  provided i n  t h e  second a r t i c l e ,  

quoted above, payment of t h e  c o n s i d e r a t i o n  was t o  be expended "on t h e  

plan and i n  accordance wi th  t h e  p rov i s ions  of t h e  t r e a t y  . . . dated 

February 19 ,  186 7. " 

A r t i c l e  V I I I  of t h e  1867 t r e a t y ,  as amended, readsas fo l lows  (15 

S t a t .  509-510) : 
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ARTICLE VIII. All expenditures under the 
provisions of this treaty shall be made for the 
agricultural improvement and civilization of the 
members of said bands authorized to locate upon 
the respective reservations, as hereinbefore 
specified, in such manner as may be directed by 
law; but no goods, provisions, ~roceries. or other 
articles -- except materials for the erection of 
houses and articles to facilitiate the operations 
of agriculture -- shall be issued to Indians or 
mixed-bloods on either reservation unless it be 
in payment for labor performed or for produce - 
delivered: Provided, That when persons located 
on either reservation, by reason of age, sickness, 
or deformity, are unable to labor, the agent mav 
issue clothing and subsistence to such persons 
from such supplies as may be provided for said 
bands. [Emphasis supplied] 

Plaintiffs argue that since the $800,000 was the purchase price of 

tribal land, its use to pay for other value received by the United States, 

such as the labor or produce of individual Indians, would represent a 

diversion of the tribes' money to the Government's benefit. 

In our view this is not necessarily so. Both the 1867 treatv and 

the 1872 agrecmcnt contemplated projects that would require intensive 

labor--subjugation and fencing of land and the erection of numerous 

buildings. These were to be paid for out of the $800,000 consideration. 

It would not have been a breach of trust to pav Sioux t o  do such labor 

in preference to bringing in outside workmen. 

The agreement aLso contemplated furnishing provisions and groceries 

to the aged, ill, and deformed. These goods had to be obtained from 

someone, and we cannot see any breach of trust in obtaining such as 

might be produced locally from Sioux farmers in preference to goods 
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s h i p p e d  i n  from o u t s i d e  t h e  r e s e r v a t i o n .  C f .  Sec. 1 7 ,  Act of March 2 ,  

1889, c .  405, 25  S t a t .  888, 895. The work r e q u i r e m e n t ,  e n f o r c e d  i n  

good f a i t h ,  would have made t h e  c o n s i d e r a t i o n  money go f u r t h e r  toward 

improving  t h e  Sisseton-Wahpe t o n  r e s e r v a t i o n s .  I t  shou ld  be  no ted  

t h a t  o n l y  c a s h  o u t l a y s  from t h e  a p p r o p r i a t i o n s  a r e  charged  a g a i n s t  t h e  

I n d i a n s  i n  t h e  GSA r e p o r t .  Thus,  where an Indian d i d  $100 w o r t h  of 

work i n  r e t u r n  f o r  $100 wor th  of p r o v i s i o n s ,  o n l y  $100 is cha rged  a g a i n s t  

his t r i b e ;  f o r  t h e  Government's o n l y  c a s h  o u t l a y  was f o r  t h e  p r o v i s i o n s ,  

a l t h o u g h  t h e  t r i b e  a l s o  g o t  t h e  b e n e f i t  of $100 wor th  of l a b o r .  

T h i s  c a s e  is r e a d i l y  d i s t i n g u i s h a b l e  from sue River T r i b e  v .  

Uni ted  S t a t e s ,  105 C t .  C 1 .  495, 64 F. Supp. 339 (1946). T h e r e ,  a f t e r  

payments had been  u n c o n d i t i o n a l l y  promised hy t r e a t y ,  Congress  u n i l a t e r -  

a l l y  p rov ided  t h a t  t h e y  were  t o  be w i t h h e l d  u n t i l  t h e  I n d i a n s  performed 

e q u i v a l e n t  work. Here ,  t h e  work r equ i r emen t  was p a r t  of  t h e  o r i g i n a l  

b a r g a i n .  

We i n t e r p r e t  t h e  1 8 7 2  agreement as  r e q u i r i n g  t h a t  work be done ,  

and produce  b e  used  f o r  a purpose  s p e c i f i c a l l y  a u t h o r i z e d  i n  A r t i c l e  

Second. Cf. B l a c k f e e t ,  s u p r a ,  32 Ind .  C 1 .  Comm. a t  111. O n l y  t o  t h e  

e x t e n t  t h a t  work was done o r  produce used f o r  u n a u t h o r i z e d  p u r p o s e s  

would t h e r e  be any b reach  of t r u s t .  But we canno t  presume t h a t  t h i s  

happened. The p l a i n t i f f  h a s  t h e  burden of  proof under  t h e  f i r s t  p a r t  of 

Excep t ion  1 7 .  

R. A d m i n i s t r a t i v e  expenses  o f  t h e  Uni ted  States.  

As a s u p p l e m e n t a l  r e a s o n  f o r  Excep t ion  17, p l a i n t i f f s  state  t h a t  
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t h e  b a r e  c a p t i o n s  show c e r t a i n  d i s b u r s e m e n t s  were  f o r  agencv o r  adminis -  

t r a t i v e  pu rposes .  

E x p e n d i t u r e s  unde r  t h e  1872 agreement  a r e  shown i n  P a r t  11, S e c t i o n  

C ,  of t h e  1967 GSA r e p o r t ,  i n  S ta t emen t  No. 6 a t  page  6 4 ,  and Di sbur se -  

ment Schedu les  No. 8  evil's Lake) and No. 9 (Lake ~ r a v e r s e )  s t a r t i n g  

a t  pages 67 and 77 r e s p e c t i v e l y .  

I n  o u r  o p i n i o n ,  t h e  f o l l o w i n g  c a p t i o n s  i n d i c a t e ,  pr ima f a c i e ,  

e x p e n d i t u r e s  f o r  a d m i n i s t r a t i v e  p u r p o s e s  of t h e  Un i t ed  S t a t e s :  

 evil's La& Lake T r a v e r s e  

Agency b u i l d i n g  and r e p a i r s  $2,466.85 $2 ,435.18  

M i s c e l l a n e o u s  agency expenses  1 ,390 .98  1 ,024.22  

Yay o f :  Agents  
C l e r k s  
I n s p e c t o r s  
T r a n s p o r t a t i o n  of  

I n d i a n  s u p p l i e s  

258.10 90. Or) 
1 ,350 .00  7,938.34 

59.05 148.25  

A t  t h i s  t i m e  w e  w i l l  d i s a l l o w  o n l y  t h e  pay of  a g e n t s ,  wh ich  seems 

t o  u s  i m p o s s i b l e  t o  j u s t i f y .  To a v o i d  d i s a l l o w a n c e  of t h e  o t h e r  i t e m s  

l i s t e d  above ,  t h e  burden is  upon t h e  d e f e n d a n t  t o  show t h a t  t h e y  were  

expended w h o l l y  f o r  p u r p o s e s  a u t h o r i z e d  by t h e  1872 ag reemen t ,  o r  if 

n o t  who l ly  so  expended,  t o  s e g r e g a t e  o u t  t he  p o r t i o n  p r o p e r l y  expended.  

SANTEE TREATY OF 1868;  ACT 
OF 1877 (EXCEPTION 1 6 )  

The Uni ted  S t a t e s  made a t r e a t y  w i t h  v a r i o u s  bands  of S i o u x  of  t h e  

M i s s o u r i ,  t h e  Arapahoes ,  and t h e  S a n t e e  S ioux ,  a t  Fort Laramie  on 

A p r i l  29 ,  1868. See 15 S t a t .  635. By t h i s  t r e a t y  t h e  Government under-  

t o o k  c e r t a i n  f i n a n c i a l  o b l i g a t i o n s  and e s t a b l i s h e d  t h e  G r e a t  Sioux 
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Reserva t ion ,  embracing t h e  p r e s e n t  state of South Dakota west  of t h e  

Missour i  R ive r  and o t h e r  a r e a s .  L a t e r  when gold was d i scovered  t h e r e ,  

t h e  Government took back t h e  western  p a r t  of t h e  g r e a t  r e s e r v a t i o n ,  by 

t h e  A c t  of February 28, 1877,  c .  72, 19 S t a t .  254, " r a t i f y i n g "  a 

q u e s t i o n a b l e  agreement da ted  September 26, 1876. See Sioux Nat ion v. 

United S t a t e s ,  Docket 74-B, 33 Ind.  C 1 .  Comm. 151, 157-163, 251-257 

(1974). 

The 1967 GSA r e p o r t  accounts  f o r  expend i tu res  under t h e  1868 t r e a t y  

and 1 8 7 7  a c t  o n l y  f o r  t h e  pe r iod  from February 20, 1921,  t o  June  30, 

1951. See P a r t  11, S e c t i o n  B, pages 31-58. The I n t r o d u c t i o n  t o  t h e  

r e p o r t  e x p l a i n s  t h e  omission of e a r l i e r  d a t a  a s  fo l lows  ( a t  page 2 ) :  

. . . An accoun t ing  f o r  t h e  pe r iod  p r i o r  t o  
February  20,  1921, i s  not  included i n  t h e  r e p r o t  
because  t h e  Court  of Claims i n  i t s  d e c i s i o n  on 
c a s e  No. 33728 of the  Medawakanton and Wahpakoota 
Bands of I n d i a n s ,  decided June 5,  1922 ,  57 C t .  Cls. 
357, 371, charged t h e  Ind ians  w i t h  $1,903,023.22 
f o r  expend i tu res  made ou t  of annual  a p p r o p r i a t i o n s  
d u r i n g  t h a t  pe r iod  ( see  i tem 10,  page 371). 

Except ion 16 c h a l l e n g e s  de fendan t ' s  f a i l u r e  t o  f u r n i s h  a complete 

r e p o r t  concerning t h e  1868 t r e a t y  and t h e  1877 a c t .  

We have held i n  P a r t  V I I  of t h i s  op in ion  t h a t  t h e  Medawakanton case 

of 1922 is n o t  r e s  j u d i c a t a  a g a i n s t  t h e  i n s t a n t  c la ims f o r  g e n e r a l  

accoun t ing ,  It f o l l o w s  t h a t  the f a c t  t h a t  $1,903,023.22 a p p r o p r i a t e d  

under t h e  1868 t r e a t y  were t h e r e  s e t  o f f  a g a i n s t  t h e  ~ l a i n t i f f s '  r e c o v e r y  

does n o t  excuse  t h e  de fendan t  from render ing  a f u l l  account  h e r e .  The 

same $1,903,023.22 were a g a i n  i n  l i t i g a t i o n  i n  Sioux T r i b e  v. Uni ted  

S t a t e s ,  No. C-531(12), "The Santee  offset ," 95 C t .  C l .  72 (1941). I n  

t h e  l a t t e r  case, brought under t h e  s p e c i a l  Sioux j u r i s d i c t i o n a l  a c t  of 



.June 3 ,  1920, c .  2 2 2 ,  4 1  S t a t .  738, t h e  p l a i n t i f f s  c o n t e n d e d  t h a t  t h e  

1922  o f f s e t  was u n j u s t ,  a l t h o u g h  l e g a l l y  r e q u i r e d  by t h e  j u r i s d i c t i o n a l  

a c t  a p p l i c a b l e  t o  t h n t  c a s e .  The 1 9 4 1  c o u r t  conceded  t h a t  t h e  o f f s e t  

w a s  r e q u i r e d  by t h e  j u r i s d i c t i o n a l  a c t  r e g a r d l e s s  o f  i t s  j u s t i c e ,  b u t  

d e c i d e d  f o r  d e f e n d a n t  o n  t h e  merits. 

I n  b o t h  t h e  1 9 2 2  and  1 9 4 1  c a s e s  t h e  t o t a l  payment  u n d e r  t h e  1868 

t r ea ty  was i n  i s s u e  i n  b u l k .  W e  a r e  c o l l a t e r a l l y  e s t o p p e d  by  t h o s e  

d e c  i s i o n s  from r e c o n s i d e r i n g  w h e t h e r  t h a t  pavment ,  w h a t e v e r  i t s  amount ,  

was p r o p c ~ r l y  o f f s e t  a g a i n s t  sums d u e  and u n p a i d  u n d e r  t h e  1837 and 1851  
291 - 

t r c * a t i c s .  Whether  t h e  t o t a l  was e x a c t l y  $1,903,023.22 o r  more o r  less; 

w h t ~ t h e r  a l l  the rnonev a c t u a l l y  g o t  t o  t h e  I n d i a n s ;  and w h e t h e r  t h e  

i nd  i v i d u n l  items of g o o d s ,  s e r v i c e s ,  and payments  making  up t h e  $1 ,903 ,023 .22  

were i n  a c c o r d a n c e  w i t h  t h e  t r e a t v  s t i p u l a t i o n s - - i n  s h o r t ,  w h e t h e r  t h e  Govern- 

m e n t ' s  a c c o u n t s  w e r e  c o r r e c t - - a r e  m a t t e r s  n o t  d e c i d e d  i n  t h e  p r e v i o u s  c a s e s .  

But t h e s e  a r e  p r e c i s e l y  t h e  q u e s t i o n s  w e  are c o n c e r n e d  w i t h  i n  t h e  p r e s e n t  

equ irob lc  a c c o u n t i n g .  As t o  them we a r e  not  e s t o p p e d .  

I t  is t h e r e f o r e  essential t h a t  t h e  Government p r e s e n t  a c c o u n t s  h e r e  

under t h e  1868 t r e a t y ,  so t h a t  w e  c a n  'examine and a d j u d i c a t e  them. 

T h i s  will n o t  be  t h e  f i r s t  time w e  have s u b j e c t e d  t o  e q u i t a b l e  

a c r w n t l n g  a sum used  elsewhcrc as  a n  o f f s e t .  Tn B l a c k f e e t  N a t i o n s  v .  

Uni ted  S t a t c s ,  81 C t .  C 1 .  1.01, 137 ( l 9 3 5 ) ,  a supposed  e x c e s s  payment 

2 9 /  The GAO r e p o r t  f i l e d  i n  t h e  S a n t e e  Offse t  Case (Cour t  of C la ims  No. - 
C-531 ( 1 2 1 ,  s t a t e s  t h n t  d i s b u r s e m e n t s  f o r  t h e  S a n t e e  I n d i a n s  u n d e r  t h e  
1868 t r e a t y  d u r i n g  t h e  p e r i o d  c o v e r e d  i n  t h e  1 9 2 2  d e c i s i o n  a c t u a l l y  
t o t a l l e d  $2,130,665.10 i n s t e a d  o f  t he  $1,903,023.22 f i g u r e  u s e d  by t h e  
C o u r t  of C la ims .  
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of $58 ,535 -29  under t h e  t r e a t y  of  October 17 ,  1855, 11 S t a t .  657,  was 

set o f f  a g a i n s t  t h e  I n d i a n s '  r ecovery .  I n  o u r  B lackfee t  d e c i s i o n  of 

1973,  s u p r a ,  we examined t h e  a c c o u n t s  under t h a t  t r e a t y  and d i s a l l o w e d  

$64,698.64. We t h u s  de termined a s  a  n e c e s s a r y  i n c i d e n t ,  t h a t  t h e r e  

r e a l l y  had been no overpayment t o  use  a s  a n  o f f s e t  i n  1935. Here 

ou r  a d j u d i c a t i o n  o f  t h e  s t i l l  t o  be p resen ted  complete account  under 

t h e  1868 t r e a t y  may i n c i d e n t a l l y  de termine  t h a t  t h e  1922 o f f s e t  was i n  

t h e  wrong amount; b u t  by making such  a  d e t e r m i n a t i o n ,  we w i l l  no t  be 

reopening t h e  1922 and 1942  d e c i s i o n s  t h a t  payments u n d e r  t h e  1868 t r e a t y  

a r e  o f f s e t t a b l e  a g a i n s t  amounts unpaid under t h e  1837 and 1851 t r e a t i e s .  

The s i t u a t i o n  i n  r e g a r d  t o  t h e  1 8 7 7  a c t  d i f f e r s  from t h a t  i n  

r e g a r d  t o  t h e  1868 t r e a t y .  We a r e  no t  aware t h a t  a p p r o p r i a t i o n s  made 

pur suan t  t o  t h a t  s t a t u t e  have eve r  been used a s  o f f s e t s ,  e i t h e r  i n  

t h e  1922 c a s e  o r  e l sewhere .  I n  S i o u x  Nat ion  v .  United S t a t e s ,  Docket 

74-B, s u p r a ,  3 3  Ind.  C1. Comrn. a t  2 2 2 ,  we sugges ted  t h e  d e f e n d a n t  p r e s e n t  

a new a c c o u n t i n g  of i ts  d i sbur semen t s  under t h e  1 8 7 7  a c t .  

To avo id  d u p l i c a t i o n  of e f f o r t ,  t h e  Government's account  of payments 

on t h e  Docket 74-B c l a i m  shou ld  f i r s t  b e  a d j u d i c a t e d  i n  t h e  p r e s e n t  

e q u i t a b l e  a c c o u n t i n g .  If n e c e s s a r y  t o  avoid  d e l a y i n g  Docket 74-B, we 

will g i v e  t h i s  m a t t e r  p r i o r i t y  ove r  t h e  o t h e r  a c c o u n t s  under  e x a m i n a t i o n  

here. The p a r t i e s  may s u g g e s t  a  s c h e d u l e  a t  t h e  c o n f e r e n c e  we a r e  

c a l l i n g  by t h e  o r d e r  f o l l o w i n g  t h i s  op in ion .  
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X I  

ACT OF MARCH 2 ,  1889 (AFFECTING THE SANTEE) 

The A c t  of March 2 ,  1889, c. 405, 25 S t a t .  888 ,  set up a "permanent  

fund" and p r o v i d e d  c e r t a i n  payments  and b e n e f i t s  t o  a number o f  S i o u x  

t r i b e s ,  i n  r e t u r n  f o r  t h e i r  c e s s i o n  o f  t h o s e  p a r t s  of t h e  G r e a t  S i o u x  

R e s e r v a t i o n  o u t s i d e  t h e  b o u n d a r i e s  o f  s i x  d i m i n i s h e d  r e s e r v a t i o n s .  Only  

thc S a n t e e  among t h e  p r e s e n t  plaintiffs were a f f e c t e d  by t h i s  l e g i s l a -  

t i o n .  I n  P a r t  11, S e c t i o n  D, o n  p a g e s  86 t h r o u g h  116 of t h e  1967 GSA 

r e p o r t ,  d e f e n d a n t  has  p r o v i d e d  a n  a c c o u n t i n g  of i t s  e x p e n d i t u r e s  f o r  

t h e  S a n t e c  unde r  t h e  a c t  of 1889.  p l a i n t i f f s '  E x c e p t i o n s  Nos. 18, 1 9 ,  

20 ,  and p a r t  o f  2 1 ,  a r e  d i r e c t e d  a t  t h i s  a c c o u n t i n g .  

E x c e p t i o n  No. 18 a l l eges  t h a t  e x p e n d i t u r e s  f o r  Ponca I n d i a n s  from 

t h e  T r e a s u r y  a c c o u n t  "S ioux  Fund, S a n t e e " ,  and i n t e r e s t  t h e r e o n ,  we re  

u n a u t h o r i z e d .  T h i s  fund  was a t r e a s u r y  a c c o u n t  s e t  up a s  a  r e s u l t  of 

d i v i d i n g  t h e  "permanent  fund" p r o v i d e d  by s e c t i o n  1 7  of t h e  1889 a c t  

" i n  p r o p o r t i o n  t o  t h e  number o f  I n d i a n s  e n t i t l e d  t o  r e c e i v e  r a t i o n s  and 

a n n u i t i e s  upon t h e  s e p a r a t e  r e s e r v a t i o n s  c r e a t e d  by t h e  above  a c t . "  

Such d i v i s i o n  w a s  r e q u i r e d  by s e c t i o n  3 of  t h e  Act  o f  J a n u a r y  1 9 ,  1891 ,  

c .  77,  26  S t a t .  720. 

E x c e p t i o n  No. 19 o b j e c t s  t o  the Government ' s  f a i l u r e  t o  e s t a b l i s h  

tht?  f u n d  " ~ r o c e e d s  of S ioux  R e s e r v a t i o n s ,  Nor th  and S o u t h  Dako ta ,  a c t  

of  March 2 ,  1889", b e f o r e  1913 ,  a l t h o u g h  s u c h  p r o c e e d s  had b e e n  r e c e i v e d  

o v e r  t h e  p e r i o d  from 1891 t o  1907. 



361nd. C1. Comm. 295 39 3 

Exception No. 20 objects to the Government's failure to pay interest 

on the latter fund. 

The pertinent parts of Exception No. 21 read as follows: 

. . .The defendant improperly and unlawfully make transfers 
to itself from the tribal funds identified below: 

GSA [I967 report] Part 11, Section D. 

a. p. 95. "~nterest on Sioux Fund.   an tee" 

(1) "Reimbursed to United States for like amounts 
disbursed under the appropriation "~dvance 
Interest to Sioux Nation (Reimbursable)" $ 3,855.00 

(2) "Carried to the surplus fund by Warrant No. 
110, dated April 24, 1931" 703.00 

c. p. 100. "proceeds of Sioux Reservations, North 
and South Dakota, act of March 2, 1889" 

(1) "Surveying and Allotting Sioux Reservations, 
North and South Dakota (Reimbursable)" 15,370.72 

(2)  r ran sf erred to General Fund of the ~rcasury" 305,589.64 

In the Sioux Tribe v. United States, 105 Ct. C1. 658, 64 F. Supp. 303 

(1946), Case No. C-531 (ll), in which the Santee Sioux Tribe of the Santee 

Indian Reservation in the State of Nebraska was one of the plaintiffs, the 

Court of Claims determined and stated the account under the act of March 2, 

1889. The court found that the Santee of the Santee Reservation had been 

overpaid $129,947.17 and the Flandreau Santee had been overpaid $1,366.18. 

See Finding 9(a), 105 C t .  C1. 672- 

Expenditures for the Ponca Indians (challenged by Exception 18) were 

expressly authorized by section 17 of the 1889 act, 25 Stat. at 894. 



The Cour t  s e p a r a t e l y  s t a t e d  t h e  accoun t  between t h e  Poncas  and t h e  Govern- 

ment i n  Case No. (2-531 (11 ) ;  and t h e  overpayments t o  the two S a n t e e  g roups  

are n o t  a f f e c t e d  by t h e  Ponca payments. 

I n  regard t o  t h e  fund " ~ r o c e d s  of S i o u x  R e s e r v a t i o n s ,  Nor th  and 

South Dakata, a c t  o f  March 2 ,  1889,"  i n  which p l a i n t i f f s  charge maladmin- 

i s t r a t i o n  b y  Excep t ions  1 9 ,  2 0  and 21c,  t h e  Cour t  of Claims s t a t e d  (105 

C t .  C1.  723 ) :  

T h e  n e t  c o l l e c t i o n  of $357,908.44 from S ioux  l a n d s  unde r  
the 1889 agreement, and now h e l d  i n  the T r e a s u r y  i n  a s u s p e n s e  
accoun t  e n t i t l e d  "Proceeds  o f  Sioux R e s e r v a t i o n ,  Nor th  and S o u t h  
Dakota,  a r t  of March 2 ,  1889" ( f i n d i n g  11), do n o t  b e l o n g  t o  
p l a i n t i f f  and shou ld  by p r o p e r  a c c o u n t i n g  be t r a n s f e r r e d  t o  
f e d e r a l  f u n d s .  

The b a l a n c e  i n  t h e  a c c o u n t  on J u n e  30, 1925, a f t e r  a d j u s t m e n t s ,  was 

$ 3 0 5 , 5 8 9 . 6 4 .  See 105 C t .  C1. 678. The 1967 GSA r e p o r t  r e f e r s  t o  Case 

C-531 ( l l ) ,  i n  n o t e  ( e )  on page 101, as a u t h o r i t y  f o r  t h e  t r a n s f e r  of  

t h i s  s u m  t o  t h e  genera l  fund of t h e  t r e a s u r y .  

The $15,370.72 item f o r  s u r v e y i n g  and a l l o t t i n g ,  a l s o  o b j e c t e d  t o  

i n  Except ion  21c, was h e l d  an  improper  c h a r g e  and a d j u s t m e n t  made the re fo r .  

See 1 0 5  C r .  C 1 .  677 .  

T h ~ a  C o u r t  of Claims a l s o  made an a c c o u n t i n g  of the fund i n v o l v e d  i n  

p a r t  n of Exccp t ion  2 1 ,  t h c  fund e n t i t l e d  " I n t e r e s t  on Sioux Fund,  San tee . "  

I n  F ind ing  1 2  (105 C t .  C1. 578-79) ,  t h e  Cour t  r e c i t e d  that t h e  Act o f  

f lugus t  1 9 ,  1890, c .  507, 26 S t a t .  349 ,  a p p r o p r i a t e d  $150,000 f o r  one 

v e a r ' s  advance  i n t e r e s t  on t he  permanent fund c r e a t e d  by s e c t i o n  1 7  of 

t h e  1889 a c t ,  t o  be r e imbursed  as t h e r e i n  p rov ided .  From t h a t  appro-  

p r i a t i o n ,  t h e  c o u r t  found, t h e  f o l l o w i n g  sums, among o t h e r s ,  were pa id  

o u t  per c a p i t a  t o  members of t h e  i n d i c a t e d  grouDs: 
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San t ee 
Ponca 
F landreau  

I n  F i n d i n g  13(b)  (105 C t .  C 1 .  680) t h e  Cour t  found t h a t  t h e  exact 

same sums were  re imbursed  t o  t h e  Uni ted  S t a t e s .  

The Supreme Cour t  vaca ted  t h e  judgment of  t h e  Cour t  of Cla ims i n  

Case No. C-531(11), s u p r a ,  remanding f o r  a d e t e r m i n a t i o n  of whe the r  t h e  

I n d i a n  Claims Commission Act gave rise t o  any c l a i m s  which t h e  p l a i n t i f f s  

might  a s s e r t  t o  a f f e c t  t h e  judgment t h e r e t o f o r e  e n t e r e d .  See 329 U . S .  

684 (1946). 

The Cour t  of Claims proceeded t o  r e c o n s i d e r  i t s  d e c i s i o n  on t h e  

accoun t ing ,  and e x p r e s s l y  h e l d  t h a t  t h e  I n d i a n  Claims Commission A c t  d i d  

"not g i v e  r i s e  t o  any c l a im which p l a i n t i f f s  a r e  e n t i t l e d  t o  a s s e r t  t o  

a f f e c t  t h e  f i n d i n g s ,  judgment and o p i n i o n  h e r e t o f o r e  e n t e r e d  on February  4 ,  

1946," which were thereupon r e i n s t a t e d .  1 1 2  C t .  C 1 .  39, 78 F. Supp. 787 

(1948). The Supreme Cour t  denied  c e r t i o r a r i ,  337 U.S. 908 (1949). I t  

is e v i d e n t ,  t h e r e f o r e ,  t h a t  a l l  i s s u e s  r a i s e d  by Excep t ions  18, 1 9 ,  20, 

21c, and 21a e x c e p t  f o r  t h e  $703.00 c a r r i e d  t o  s u r p l u s ,  have been " t h o r o u g h l y  

exp lo red  and d i s p o s e d  of  i n  p r i o r  l i t i g a t i o n "  under t h e  same s t a n d a r d s  

w e  a r e  r e q u i r e d  t o  a p p l y  h e r e .  Cf. Creek Nat ion  v .  Uni ted  S t a t e s ,  168 

C t .  C l .  512 (1964),  a f f i r m i n g  Docket 168,  1 2  Ind .  C 1 .  Comm. 1 2 3  (1963).  

W e  t a k e  j u d i c i a l  n o t i c e  of  t h e  f i n d i n g s  and o p i n i o n s  i n  Cour t  of 

Claims Case No. C-531 (11) .  I n  do ing  s o  we a r e  aware of t h e  g r e a t  weight  

of a u t h o r i t y  t h a t  a p r i o r  judgment cannot  be n o t i c e d ,  b u t  must be pu t  

i n  ev idence .  50 C.J.S. Judgments 5836 (1947);  Annot.,  96 ALR 944 (1934).  
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We b e l i e v e  t h e  r u l e  a ~ p l i e s  o n l y  t o  t h e  unpub l i shed  judgments of  t r i a l  

c o u r t s .  Its purpose  is s a i d  t o  be t o  make t h e  p r i o r  judgment a v a i l a b l e  

f o r  a p p e l l a t e  r ev iew.  D iv ide  Creek  I r r i g a t i o n  D i s t r i c t  v. H o l l i n p w o r  t h ,  

72 F. 2d 859 ( 1 0 t h  C i r .  1934) .  We do  n o t  t h i n k  i t  o p e r a t e s  t o  b l i n d f o l d  

u s  t o  t h e  d e t a i l e d  p u b l i s h e d  f i n d i n g s  of  t h e  v e r y  c o u r t  which e x e r c i s e s  

a p p e l l a t e  r ev iew o v e r  o u r  d e c i s i o n s .  

L a t e r  cases c a s t  doubt  on t h e  s u r v i v a l  of  t h e  rule even a s  t o  t r i a l  

c o u r t  judgments.  I a c a p o n i  v .  New Amsterdam C a s u l t y  Company, 379 F. 2d 311 

(3d C i r .  1967) ,  a f f i r m e d  d i s m i s s a l  of a  c l a i m  as res j u d i c a t a  on t h e  b a s i s  

o f  j u d i c i a l  n o t i c e  of s t a t e  c o u r t  p r o c e e d i n g s  between t h e  p l a i n t i f f s  and 

a n o t h e r  d e f e n d a n t .  I n  W .  E .  Hedger T r a n s p ,  C o r p ,  v .  I r a  S. Bushey and Sons ,  

I n c . ,  186 F. 2d 236 (2d C i r .  1951) ,  t h e  c o u r t  t o o k  j u d i c i a l  n o t i c e  o f  i ts  

own r e c o r d s  t o  d i s m i s s  a c la im a s  r e s  j u d i c a t a .  W e  b e l i e v e  t h a t  i n  l a w s u i t s  

between I n d i a n  T r i b e s  and t h e  F e d e r a l  Government, be fore  t h i s  s p e c i a l  

t r i b u n a l ,  t h e  I n d i a n  Claims Commission, t h e  a p p l i c a b l e  law is s t a t e d  i n  

t h c  o ld  case  of P o s t  v .  Reacon Vacuum Pump and E l e c t r i c a l  Co.,  89 Fed. 1, 

4 ( 1 s t  C i r .  18Q8): 

. . .However i t  may be i n  some of t h e  s t a t e  c o u r t s ,  F e d e r a l  
c o u r t s  mav c o n s i d e r  d e f e n s e s  of t h i s  k ind  when a s s i g n e d  o r e  
t e n u s  under a g e n e r a l  d e m u r r e r ,  and even s u a  s p o n t e .  T h i s  
f o l l o w s  from t h e  f a c t  t h a t  m a t t e r s  of t h i s  c h a r a c t e r  some- 
t imes i n v o l v e  q u e s t  i o n s  of p u b l i c  p o l i c y .  

We do n o t  mean t h a t  t h e  Commission is dutv-bound t o  s e a r c h  t h e  Cour t  

of  Claims r epor t s  t o  f i n d  p r i o r  a d j u d i c a t i o n s  n o t  b rough t  t o  o u r  a t t e n t i o n  

by t h e  pa r t i e s .  What we mean is t h a t  w e  c a n n o t  c l o s e  o u r  e y e s  t o  p u b l i s h e d  

r e p o r t s  showing p r i o r  a d j u d i c a t i o n ,  l i k e  t h a t  i n  Case No. C-331, which 
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a r e  c i t e d  i n  t h e  accoun t ing  r e p o r t  and a l l u d e d  t o  by t h e  p a r t i e s  i n  t h e i r  
301' - 

b r i e f s ,  mere ly  because  a c e r t i f i e d  copy of  t h e  judgment is n o t  b e f o r e  u s .  

Excep t ions  18, 1 9 ,  20 ,  21a ( I ) ,  and 21c w i l l  be  d i s m i s s e d .  

The t r a n s f e r  t o  s u r p l u s  of  $703.00 from " ~ n t e r e s t  on S ioux  Fund, 

Santee",  o b j e c t e d  t o  i n  21a (2)  occur red  subsequent  t o  t h e  p e r i o d  covered  

by t h e  a c c o u n t i n g  i n  Case C-531 (11) .  Although t h e  c o u r t  t h e r e  he ld  t h e  

S a n t e e  t o  have been o v e r p a i d  under t h e  1889 a c t ,  i t  d i d  n o t  o r d e r  t h e  

overpayment refunded.  A d m i n i s t r a t i v e  o f f i c e r s  have no i n h e r e n t  power 

t o  recoup g r a t u i t i e s .  The $703.00 i t em w i l l  be d i s a l l o w e d  u n l e s s  t h e  

United S t a t e s ,  p r i o r  t o  t h e  c l o s e  of t h e  r e c o r d ,  c i t e s  p r o p e r  a u t h o r i t y  

f o r  t r a n s f e r r i n g  t h i s  sum t o  i t s  own account .  

AGREEMENT OF DECEMBER 1 2 ,  1889; ACT OF MARCH 3 ,  1891 
(AFFECTING SISSETON AND WAKPETON OF LAKE TMVERSE) 

The agreement of  December 12 ,  1889, r e p o r t e d  i n  c .  543, 26 S t a t .  989, 

1035,  p rov ided  f o r  t h e  a l l o t m e n t  of t h e  Lake T r a v e r s e  R e s e r v a t i o n  and sale 

of t h e  s u r p l u s  land t o  t h e  Government f o r  $2.50 per  a c r e .  The p u r c h a s e  

money was t o  be h e l d  i n  t r u s t  i n  t h e  U.S. T reasu ry  a t  3 p e r c e n t  i n t e r e s t .  

In  r a t i f y i n g  t h e  agreement ,  by s e c t i o n  27  of t h e  Act of March 3 ,  1891, c .  

543, 26  S t a t .  989, 1038,  Congress r a i s e d  t he  i n t e r e s t  r a t e  t o  5 percen t .  

301 W e  have no  p l e a d i n g  problem h e r e .  Our Genera l  Rules  of P rocedure  
(25 CFR P a r t  503) c o n t a i n  no e q u i v a l e n t  t o  Fed. R. Civ.  P. 8 ( c )  r e q u i r i n g  
t h e  d e f e n s e s  of  e s t o p p e l  and r e s  j u d i c a t a  t o  be p leaded  s p e c i a l l y .  Nor 
have we a  r u l e  a g a i n s t  b e l a t e d  amendment of  an  answer t o  a s s e r t  such  
d e f e n s e s .  See  Sioux Tribe  of  S tand ing  Rock R e s e r v a t i o n  v.  Un i t ed  S t a t e s ,  
Docket No. 119,  34 Ind .  C l .  Comm. 230 (1974). Cf. Sioux V.  United  S t a t e s ,  
Docket 74-B, 33 Ind.  C 1 .  Corn. 151,  209, n. 12  (1974).  
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The d e f r m d a n t ' s  a c c o u n t i n g  u n d e r  t h e  1889  a g r e e m e n t  a p p e a r s  i n  P a r t  

TI, S e c t i o n  E ,  a t  pages  117-162 o f  t h e  s econd  volume of t h e  1967  GSA 

r e p o r t .  I t  c o v e r s  t h e  t r u s t  f u n d ,  e n t i t l e d   isse set on and  Wahpeton ~ u n d , "  

c o n s i s t i n g  of t h e  p r o c e e d s  of  t h e  ceded  l a n d ;  t h e  i n t e r e s t  t h e r e o n ;  and  

. I  t h i r d  fund  e n t i t l e d    iss set on and Wahpeton Minors  ~ u n d "  c r e a t e d  by 

t r a n s f e r  from t h e  S i s s e t o n  and  Wahpeton Fund. 

The 1889 agreement and  r a t i f y i n g  l e g i s l a t i o n  a l s o  p r o v i d e d  c e r t a i n  

p c r  c a p i t a  payments  t o  Lake T r a v e r s e  S i o u x  and  t o  s c o u t s  and s o l d i e r s  o f  

t h e  0 t h r . r  M i s s i s s i p p i  S i o u x  bands .  T h e s e  payments  a re  n o t  a c c o u n t e d  for, 

because, t h e  GSA s t a t e s ,  a t  page  2 of t h e  1967 r e p o r t ,  t h e v  w e r e  cha rged  

a g a i n s t  t h e  I n d i a n s  i n  t h e  S i s s e t o n  and  Wahpeton case of 1907 and t h e  

Medawakanton case  o f  1 9 2 2 ,  b o t h  s u p r a .  The p l a i n t i f f s  do n o t  o b j e c t  

t o  t h e  o m i s s i o n .  

O b j e c t i o n s  t h e  p l a i n t i f f s  d o  u r g e  a r e  found  i n  E x c e p t i o n s  21 ,  22, 

and  23. E x c e p t i o n  2 2  is aimed a t  t h e  v e r y  key t o  a p r o p e r  a c c o u n t i n g  

u n d e r  t h e  1889 agreement and  w i l l  be d i s c u s s e d  f i r s t .  

A Acreage o f  l a n d  ceded unde r  1889  a g r e e m e n t .  

I n  e x c e p t i o n  22  p l a i n t i f f s  comp la in  o f  d e f e n d a n t ' s  f a i l u r e  t o  show t h e  

ncrcngr ceded by t h e  1889 a g r e e m e n t .  S i n c e  t h e  p r i c e  is  expressed i n  t h e  

agreement o n l y  on  a per-acre basis, s u c h  i n f o r m a t i o n  is  o b v i o u s l y  a n  

i n d i s p e n s a b l e  p a r t  o f  t h e  a c c o u n t i n g :  w i t h o u t  i t  o n e  c a n n o t  t e l l  w h e t h e r  

t h e  amount t h e  Government p a i d  f u l f i l l e d  i t s  o b l i g a t i o n .  The acreage 

s h o u l d  have b e e n  s t a t e d  i n  t h e  report. The d e f e n d a n t ,  however ,  has s u p p l i e d  

t h e  figure--608,865 a c r e s - - i n  its answer  t o  the e x c e p t i o n .  P l a i n t i f f s  make 
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no ment ion  of Excep t ion  22  i n  t h e i r  Motion f o r  an  Order D i r e c t i n g  t h e  

Defendant  t o  Furnish Data and In fo rma t ion ,  and s t a t e  i n  t h e i r  Memorandum 

on Legal  I s s u e s  of  September 15 ,  1969, t h a t  no l e g a l  i s s u e  is p r e s e n t e d  

under Excep t ion  22.  We assume they a r e  s a t i s f i e d  w i t h  t h e  answer.  

Excep t ion  22  w i l l  be d i smissed  as having served its purpose. 

B. T r a n s f e r s  o u t  of  t r i b a l  t r u s t  funds .  

Excep t ion  2 1  i s  a c a t c h - a l l  o b j e c t i o n  to v a r i o u s  t r a n s a c t i o n s  by 

which,  p l a i n t i f f s  allege, t h e  United S t a t e s  t r a n s f e r r e d  t r j b a l  funds  t o  

i ts own accoun t .  Among t h e  t r a n s f e r s  o b j e c t e d  t o  i s  one made June 30 ,  

1898, whereby $177,635.85 was t aken  o u t  of t h e  S i s s e t o n  and Wahpeton Fund 

and c a r r i e d  t o  s u r p l u s ,  t h a t  i s ,  r e s t o r e d  t o  t h e  mass of n o n - t r u s t  money 

i n  the U.S. Treasu ry .  See 1967 r e p o r t ,  page 130. T h e  de fendan t  has  

b e l a t e d l y  s u p p l i e d  t h e  e x p l a n a t i o n  l a c k i n g  i n  t h e  GSA r e p o r t .  The o r i g i n a l  

a p p r o p r i a t i o n  of 1891 was based on a n  o v e r e s t i m a t e  of t h e  a c r e a g e  ceded 

by t h e  1889 agreement ;  t h e  t r a n s f e r  i n  q u e s t i o n  a d j u s t e d  t h e  p r i c e  t o  

t h e  t r u e  a c r e a g e ,  t h u s :  

Es t ima ted  a c r e a g e  679,950 x  $2.50 = $1,699,800.00 
A c t u a l  a c r e a g e  608,865 x $2.50 = S1,522,165.50 

Overage 71,055 x $2.50 = $ 177,634.50 

The de fendan t  h a s  n o t  exp la ined  why $177,635.85, shown i n  t h e  account-  

ing, i n s t e a d  of t h e  $177,634.50, shown i n  t h e  c a l c u l a t i o n  above,  was c a r r i e d  

t o  s u r p l u s ;  but t h i s  m a t t e r  is d e  minimis.  

P l a i n t i f f s  a l s o  o b j e c t  t o  t h e  c a r r y i n g  t o  s u r p l u s  of $58,412.88 o u t  

of interest on  t h e  S i s s e t o n  and Wahpeton fund.  See  1967 GSA r e p o r t ,  
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page 127. T h i s  amount is less t h a n  t h e  full i n t e r e s t  a t  5 p e r c e n t  on t h e  

excess payment of  $177,635.85 f o r  t h e  p e r i o d  March 1, 1891  - June  30, 

1898, when t h e  e x c e s s  was i n  t h e  ~ l a i n t i f f s '  t r u s t  a c c o u n t s .  The Govern- 

ment hav ing  t a k e n  back l e s s  t h a n  i t  was e n t i t l e d  t o ,  p l a i n t i f f s  a r e  i n  

no p o s i t i o n  t o  complain.  

P l a i n t i f f s  o b j e c t  t o  t h e  t r a n s f e r  of $200,602.14 from t h e  S i s s e t o n  

and Wahpeton fund t o  " ~ n d i v i d u a l  I n d i a n  Moneys." See 1967 GSA r e p o r t ,  

130-131. T h i n  e n t r y  l a  impermiss ib ly  vague.  " ~ n d i v i d u a l  I n d i a n  ~ o n e y s "  

is simply a n o t h e r  a c c o u n t ,  sometimes used  f o r  t r i b a l  monev. The e n t r y  

r e v e a l s  o n l y  a bookkeeping t r a n s a c t i o n ,  n o t  t h e  u l t i m a t e  d i s ~ o s i t i o n  

of t h e  money. The Government w i l l  be o r d e r e d  t o  s u p p l y  t h e  m i s s i n g  

in fo rma t  ion .  

P l a i n t i f f s  o b j e c t  t o  t h e  t r ans fe r  d u r i n g  t h e  f i s c a l  year 1919 of  

$313.09 from i n t e r e s t  on t h e  S i s s e t o n  and Wahpeton Fund t o  " ~ n c r e a s e  of 

Compensation, I n d i a n  S e r v i c e . "  The de fendan t  h a s  admi t t ed  t h i s  t r a n s f e r  

was i m p r o p e r .  See Memorandum of P o i n t s  and A u t h o r i t i e s ,  September 1 5 ,  

1969, page 10. Accord ing ly ,  t h e  $313.09 w i l l  be d i s a l l o w e d  w i t h  s i m p l e  

interest t h e r e o n  a t  5 p e r c e n t  p e r  annum from J u n e  30 ,  1918, u n t i l  p a i d .  

The two remaining t r a n s f e r s  of  1889 agreement moneys which p l a i n t i f f s  

o b j e c t  t o  i n  Excep t ion  2 1  i n v o l v e  t h e  S i s s e t o n  and Wahpeton Minors  Fund 

and a re  d i s c u s s e d  below. 

C. S i s s e t o n  and Wahpeton Minors Fund. 

The 1967 GSA r e p o r t  shows $81,202.24 a s  t r a n s f e r r e d  from t h e  S i s s e t o n  

and Wahpeton Fund t o  t h e  S i s s e t o n  and Wahpeton Minors Fund. See  page 130, 
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i t e m  ( f ) ;  page  l 3 2 , i t e m  ( a ) .  The d a t e  o f  t h e  t r a n s f e r ,  and whe the r  i t  

was i n  a lump sum o r  i n s t a l l m e n t s ,  a r e  n o t  r e v e a l e d .  A u t h o r i t y  f o r  t h e  

t r a n s f e r  is s t a t e d  t o  be  t h e  f o l l o w i n g  pa rag raph  from t h e  I n d i a n  Department  

A p p r o p r i a t i o n  Act  of J u n e  21,  1906,  c. 3504, 34 S t a t .  325 ,  3 2 7 :  

Tha t  t h e  s h a r e s  of money due  minor I n d i a n s  
a s  t h e i r  p r o p o r t i o n  of t h e  p roceeds  from t h e  sa le  
of ceded o r  t r i b a l  I n d i a n  l a n d s ,  whenever s u c h  
s h a r e s  have been ,  o r  s h a l l  h e r e a f t e r  b e ,  w i t h h e l d  
from t h e i r  p a r e n t s ,  l e g a l  g u a r d i a n s ,  o r  o t h e r s ,  
and r e t a i n e d  i n  t h e  United S t a t e s  T r e a s u r y  by 
d i r e c t i o n  of t h e  S e c r e t a r y  of t h e  I n t e r i o r ,  s h a l l  
draw i n t e r e s t  a t  t h e  r a t e  of t h r e e  per  centum p e r  
annum, u n l e s s  o t h e r w i s e  provided  f o r ,  from t h e  
p e r i o d  when such  p roceeds  have been o r  s h a l l  be 
d i s t r i b u t e d  p e r  c a p i t a  among t h e  members of t h e  
t r i b e  of which  such  minor i s  a member. 

Defendant  has  s u p p l i e d  no e x p l a n a t i o n  f o r  t h e  t r a n s f e r ,  e i t h e r  i n  

i ts  answer t o  t h e  e x c e p t i o n s  o r  subsequent  b r i e f s ,  e x c e p t  t o  i n s i s t  t h a t  

i t  w a s  a u t h o r i z e d  by t h e  quoted  s t a t u t e .  

P l a i n t i f f s  o b j e c t  t o  t h e  t r a n s f e r  i n  Except ion  23 ,  and w r i t e  as f o l l o w s  

i n  t h e  Memorandum on Lega l  I s s u e s  o f  September 16 ,  1969: 

. . . The 1906 Act  was a  g e n e r a l  s t a t u t e  d e s i g n e d  
t o  pay i n t e r e s t  a t  3% on minor s '  f unds  where none 
had been p a i d  b e f o r e .  I t  was n o t  des igned  t o  r e d u c e  
i n t e r e s t  on minors '  f unds  from 5% t o  3%. Congress  
ough t  n o t  be  charged  w i t h  an  absu rd  r e s u l t .  The 
s t a t u t e  shou ld  n o t  be i n t e r p r e t e d  t o  s a y  t h a t  
t h e  Uni ted  S t a t e s  w i l l  pay 5% on minors '  f u n d s  
s o  l o n g  as h e l d  by t h e  p a r e n t s ,  b u t  o n l y  3% i f  
t h e  Uni ted  S t a t e s  w i t h h o l d s  t h e  funds  from t h e  
par en t . 

W e  b e l i e v e  t h e  p l a i n t i f f s '  p o i n t  is we l l - t aken .  S e c t i o n  27  of  t h e  

Act of March 3, 1891,  gove rn ing  t h e  S i s s e t o n  and Wahpeton Fund, s t a t e s  

i n  p e r t i n e n t  p a r t  (26 S t a t .  a t  1039) :  
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[The f u n d , ]  w i t h  i n t e r e s t  t h e r e o f  a t  f i v e  p e r  centum 
per annum, s h a l l  be a t  a l l  t i m e s  s u b j e c t  t o  appro-  
p r i a t i o n  by Congress  o r  t o  a p p l i c a t i o n  by o r d e r  of 
t h e  P r e s i d e n t  f o r  t h e  e d u c a t i o n  and c i v i l i z a t i o n  
of  s a i d  bands of I n d i a n s  o r  members t h e r e o f .  

The GSA r e p o r t  c i t e s  no subsequen t  C o n g r e s s i o n a l  a p p r o p r i a t i o n  au tho r -  

 zing d i s b u r s e m e n t s  from t h e  S i s s e t o n  and Wahpeton Fund; w e  presume t h e  

d i s b u r s e m e n t s  l i s t e d  r e p r e s e n t  " a p p l i c a t i o n  by o r d e r  of t h e  P r e s i d e n t .  . . 
f o r  e d u c a t i o n  and c i v i l i z a t i o n . "  W e  c a n n o t  c o n c e i v e  how s e g r e g a t i n g  the 

minors '  s h a r e s  on t h e  books of t he  t r e a s u r y ,  whe the r  a t  t h e  t i m e  t h e  

a d u l t s '  s h a r e s  were  p a i d  o u t  p e r  c a p i t a  o r  o t h e r w i s e ,  had a n y t h i n g  t o  

d o  w i t h  e d u c a t i o n  and c i v i l i z a t i o n .  Such  a c t i o n  was n e i t h e r  a n  "appropr i a -  

t i o n "  nor  an  " a p p l i c a t i o n 1 1  w i t h i n  t h e  meaning of  S e c t i o n  27 quo ted  above.  

I t  was a mere bookkeeping  o p e r a t i o n ,  and i n  c o n t e m p l a t i o n  of law d i d  

no t  sever t h e  minor s '  shares  from t h e  S i s s e t o n  and Wahpeton fund .  Con- 

s e q u e n t l y ,  the 5 p e r c e n t  i n t e r e s t  r a t e  of t h e  1891 a c t  r a t h e r  t h a n  t h e  

3 pcrcent  r a t e  of t h e  1906 a c t  a p p l i e d ;  and t h e  Government w i l l  b e  su rcha rged  

w i t h  2 p e r c e n t  s i m p l e  i n t e r e s t  on t h e  s o - c a l l e d  S i s s e t o n  and Wahpeton 

Minors Fund. 

I n  Excep t ion  2 1  t h e  p l a i n t i f f s  o b j e c t  t o  t h e  c a r r y i n g  t o  s u r p l u s  

on J u n e  1 2 ,  1951,  of $358.76 from t h e  Minors Fund and of  $1 ,236.26  from 

i n t e r e s t  on t h e  Minors Fund. These  w e r e  the i n a c t i v e  r e s i d u e s  i n  the  

a c c o u n t s ,  which t h e  s u r p l u s i n g  c l o s e d  o u t .  The ~ o v e r n m e n t ' s  c o n t i n u e d  

m a i n t a i n i n g  of t h e  Minors f u n d ,  e s t a b l i s h e d  i l l e g a l l y ,  was,  i n  o u r  o p i n i o n ,  

s u c h  a c o n t i n u i n g  wrong as t o  g i v e  u s  j u r i s d i c t i o n  o v e r  t h e s e  post-1946 

t r a n s f e r s .  Cf. B l a c k f e e t ,  s u p r a ,  32 Ind .  C1. Comm. a t  75. S i n c e ,  i n  
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c o n t e m p l a t i o n  o f  e q u i t y ,  t h e  Minors Fund was neve r  s e v e r e d  from t h e  

S i s s e t o n  and Wahpeton Fund, t h e  f i n a l  b a l a n c e s  shou ld  have been  r e s t o r e d  

t o  t h e  S i s s e t o n  and Wahpeton Fund. The f i n a l  b a l a n c e  i n  t h e  i n t e r e s t  

fund s h o u l d  be i n c r e a s e d  by two t h i r d s ,  r e p r e s e n t i n g  what t h e  b a l a n c e  

would have  been  if i n t e r e s t  had been p a i d  a t  5 p e r c e n t  i n s t e a d  of  3 

p e r c e n t .  The d e f e n d a n t  w i l l  b e  su rcha rged  w i t h  $358.76 p l u s  s i m p l e  

i n t e r e s t  t h e r e o n  a t  5 p e r c e n t  from June 1 2 ,  1951, u n t i l  p a i d ,  and w i t h  

$1,236.26 p l u s  $824.17 r e p r e s e n t i n g  t h e  2% d e f i c i e n c y  i n  i n t e r e s t *  

ACT OF APRIL 27,  1904;  
PROCEEDS OF DEVIL'S LAKE RESERVATION 

By a n  agreement  d a t e d  November 2 ,  1901,  33 S t a t .  319, t h e  I n d i a n s  

of  D e v i l ' s  Lake R e s e r v a t i o n  committed themselves  t o  cede  a l l  t h e i r  l a n d s  

n o t  a l l o t t e d  o r  needed f o r  a l l o t m e n t  and t h e  Uni ted  S t a t e s  i n  r e t u r n  

proposed t o  pay them $345,000. The Congress ,  however, u n i l a t e r a l l y  

amended t h e  agreement by t h e  Act of A p r i l  27,  1904,  c .  1620,  33  S t a t .  321 ,  

t o  p r o v i d e  t h a t  t h e  Government would buy o n l y  t h e  s c h o o l  s e c t i o n s  and 

a r e a s  r e s e r v e d  f o r  p u b l i c  pu rposes  and would a c t  a s  t r u s t e e  t o  s e l l  t h e  

r e s t  under  t h e  homestead and t o w n s i t e  laws.  

An a c c o u n t i n g  o f  t h e  Government's r e c e i p t s  from s a l e s  o f  t h e  D e v i l ' s  

Lake l a n d s ,  i n c l u d i n g  t h e  $52,000 i t  pa id  o u t  of p u b l i c  f u n d s  f o r  t h e  

r e s e r v e d  a r e a s ,  a p p e a r s  a s  P a r t  11, S e c t i o n  F ,  a t  page 163-181 of  t h e  

1967 GSA r e p o r t .  Excep t ions  24, 25,  and 26 a r e  t a k e n  a g a i n s t  t h i s  

a c c o u n t i n g .  We w i l l  t reat  e x c e p t i o n s  24 and 25 f i r s t .  
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Excep t ion  24 f a u l t e d  t h e  GSA r e p o r t  f o r  n o t  d i s c l o s i n g  t h e  number 

of a c r e s ,  d a t e s  of  sale and p r i c e s  of  t h e  lands d i s p o s e d  of unde r  t h e  

1904 a c t .  

Excep t ion  25 a l l e g e d  d i s b u r s e m e n t s  t o t a l l i n g  $2,344.49 f rom t h e  

p roceeds  of t h o s e  l a n d s  were  u n a u t h o r i z e d .  The p l a i n t i f f s c o n t e n d e d  

o n l y  p e r  c a p i t a  payment was a u t h o r i z e d ,  and t h i s  amount was expended 

f o r  pu rposes  o t h e r  t h a n  p e r  c a p i t a .  

On March 25,  1970,  t h i s  Commission a c c e p t e d  a n  amendment t o  t h e  

p e t i t i o n  i n  t h e  i n s t a n t  c a s e  a l l e g i n g  a  F i f t h  Amendment t a k i n g  of t h e  

D e v i l ' s  Lakc u n a l l o t t e d  l a n d s  by t h e  Government unde r  t h e  1904 a c t .  

T h e  amendment was i n  t h e  form of a d d i t i o n a l  p a r a g r a p h s  t o  the g e n e r a l  

a c c o u n t i n g  p e t i t i o n  and d i d  n o t  d e l e t e  any  of t h e  e a r l i e r  p a r a g r a p h s .  

We had a  t r i a l  on t h e  new a l l e g a t i o n ,  h e l d  a n  e x p r o p r i a t i o n  d i d  o c c u r ,  

and found f a i r  market  v a l u e  of  t h e  v a r i o u s  t r a c t s  i n v o l v e d .  See  30 

Ind .  C1.  Cornm. 463 (1973) .  L a t e r ,  w e  de t e rmined  t h e  amount of p r i o r  

payments on t h e  c l a i m ,  o f f s e t  them a g a i n s t  t h e  v a l u e ,  c a l c u l a t e d  i n t e r e s t  

and e n t e r e d  a  f i n a l  award.  See  33  I n d .  C 1 .  Comm. 51, 389 (1974).  T h i s  

d e c i s i o n  c l e a r l y  d i s p o s e s  of  Excep t ion  24. 

T o t a l  p r o c e e d s  of t h e    evil's Lake ceded l a n d s ,  a c c o r d i n g  t o  t h e  

1967 r e p o r t ,  was $427,542.79.  P r i o r  t o  o u r  1974 d e c i s i o n ,  p l a i n t i f f s  

a g r e e d  t h a t  d e f e n d a n t  shou ld  r e c e i v e  c r e d i t  f o r  t h i s  e n t i r e  sum as a 

payment on t h e  c l a im.  By s o  d o i n g ,  t h e y  n e c e s s a r i l y  abandoned t h e  

c o n t e n t i o n  made i n  Excep t ion  25,  t h a t  d e f e n d a n t  s h o u l d  n o t  r e c e i v e  c r e d i t  

f o r  $2,344.49 o u t  of  t h i s  sum. 
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T h i s  is a q u i t e  d i f f e r e n t  s i t u a t i o n  from t h a t  involved in P a r t  VII 

of t h i s  o p i n i o n ,  above ,  where c e r t a i n  l a r g e  lump sums had been  c r e d i t e d  

a g a i n s t  a c l a i m  i n  p r i o r  l i t i g a t i o n ,  b u t  we n e v e r t h e l e s s  proceeded t o  

e q u i t a b l e  a c c o u n t i n g  of t h e  c o n s t i t u e n t  i t e m s  of t h e s e  sums. T h e r e ,  

d i f f e r e n t  c a s e s ,  n o t  e q u i t a b l e  a c c o u n t i n g s ,  brought  l ong  ago unde r  

d i f f e r e n t  j u r i s d i c t i o n a l  a c t s ,  were  invo lved .  Here ,  o u r  1973 and 

1974 d e c i s i o n s  were  made i n  t h i s  v e r y  same d o c k e t ,  and w i t h  t h e  1967 

GSA r e p o r t  and t h e  p l a i n t i f f s '  e x c e p t i o n s  b e f o r e  t h e  p a r t i e s  and t h e  

Commission. I t  is  a p p a r e n t  t h a t  i n  the i n t e r e s t  of an e a r l y  award, 

p l a i n t i f f s  knowingly compromised and abandoned t h e i r  Excep t ion  25. 

The p l a i n t i f f s  w i l l  be  h e l d  t o  t h e i r  agreement ,  a s  t h e  d e f e n d a n t s  are 

h e l d  t o  t h e  te rms of t h e  s t i p u l a t i o n  f o r  s e t t l e m e n t  i n  P a r t  VII o f  

t h i s  o p i n i o n ,  above.  

Excep t ion  26,  on t h e  o t h e r  hand,  h a s  n o t  been d i s p o s e d  of by o u r  

p r i o r  d e c i s i o n s  i n  t h i s  docke t .  I n  t h i s  e x c e p t i o n  p l a i n t i f f s  o b j e c t  

t o  d e f e n d a n t ' s  f a i l u r e  t o  pay i n t e r e s t  on t h e  p roceeds  o f  t h e   evil's 

Lake R e s e r v a t i o n s .  A s  payments on t h e  ceded l and  came i n  o v e r  t h e  p e r i o d  

from 1904 t o  1940,  t h e y  were p l aced  i n  an  account  i n  t h e  lJ.S. Treasury. 

The fund a t  t imes  had q u i t e  s u b s t a n t i a l  b a l a n c e s ,  d u e  t o  two c a u s e s :  

(1) e a c h  year t h e  moneys came i n  s e v e r a l  t i m e s ,  b u t  were p a i d  o u t  o n l y  

once;  and (2) annua l  payments were f r e q u e n t l y  l e s s  t han  accumula t ed  

r e c e i p t s .  See  1967 GSA r e p o r t ,  pp. 179-180, 258. According  t o  t h e  r e p o r t ,  

the Government p a i d  n o t h i n g  f o r  i t s  u s e  of t h i s  money, most o f  which 

came from l a n d  p u r c h a s e r s  r a t h e r  than C o n g r e s s i o n a l  a p p r o p r i a t i o n ,  u n t i l  



f o l l o w i n g  t h e  Act of February  12 ,  1929,  c .  178,  45 S t a t .  1164,  a s  amended, 

25 U.S.C. S 161a-161d. 

Our 1973 d e c i s i o n  h e l d  the  Government owed j u s t  compensat ion  f o r  

the ~evfl's Lake l a n d s  and f i x e d  t h e  amount. Our 1974 d e c i s i o n  c r e d i t e d  

t h e  sums Excep t ion  26 is concerned w i t h  a g a i n s t  t h i s  amount, a s  of  t h e  

t a k i n g  d a t e s .  I t  awarded i n t e r e s t  on t h e  unpaid  p o r t i o n  of  t h e  j u s t  

compensation.  Except ion  26 s e e k s  i n t e r e s t  on t h e  p a i d  p o r t i o n ,  which 

was p laced  i n  a t r u s t  fund.  To be more e x a c t ,  i t  seeks damages f o r  

t h e  Government's f a i l u r e  t o  make t h e  b a l a n c e s  which were  i n  t h e  fund  from 

t ime t o  time p r o d u c t i v e  of income. The e x c e p t i o n  t h u s  d e a l s  w i t h  a  m a t t e r  

and w i t h  p e r i o d s  n o t  i n  i s s u e  o r  a d j u d i c a t e d  i n  o u r  1973 and 1974 

d e c i s i o n s .  

I t  Is c lear  t h a t  t h e  p l a i n t i f l 3 s h o u l d  have r e c e i v e d  income from 

t h i s  t r u s t  fund.  The Act of A p r i l  1, 1880,  25 U.S .C .  5161, a p p l i e s  t o  

t h e  p roceeds  of t h e  l a n d s  s o l d  t o  t h i r d  p a r t i e s  and t o  t h e  p r i c e  of 

t h e  s c h o o l  s e c t i o n s .  The a p p l i c a b l e  r a t e  f o r  computing damages is  5 

p e r c e n t  p e r  y e a r ,  s i m p l e  i n t e r e s t  u n t i l  Februa ry  1 2 ,  1929,  (when t h e  

d e f e n d a n t  s t a r t e d  payinq 4 p e r c e n t  i n t e r e s t ) ,  and one  p e r c e n t  t h e r e a f t e r  
31/  

-r 

u n t i l  payment of  t h e  f i n a l  judgment h e r e i n .  

However, t h e  1880 act referred t o  t h e  p roceeds  o f  sales t o  t h i r d  

p a r t i e s  on ly .  W e  t h e r e f o r e  can  a l l o w  no i n t e r e s t  on t h a t  p a r t  of the t r u s t  

31/ Blackfeet, s u p r a ,  32 Ind .  C1. Comm. a t  139-142. T h i s  p a r t  of  t h e  - 
B l a c k f e e t  o p i n i o n  has b e e n . v a c a t e d  on mot ion  of d e f e n d a n t  w i t h  c o n s e n t  
o f  t h e  p l a i n t i f f ,  b u t  w e  a d h e r e  t o  t h e  v i ews  t h e r e i n  s t a t e d  and adop t  
them h e r e  by r e f e r e n c e .  
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fund made up of t h e  p r i c e  pa id  by defendant  f o r  t h e  rese rved  a r e a s ,  under 

t h e  r e c e n t  d e c i s i o n  of t h e  Court of C l a i m  i n  Mescalero Apache, supra .  The 

Court n o t  on ly  h e l d  t h e  1841 a c t  i n a p p l i c a b l e  t o  c a s e s  where no c o n t r a c t ,  

t r e a t y , o r  o t h e r  s t a t u t e  r e q u i r e s  t h e  payment of i n t e r e s t ,  b u t  s t a t e d  as  

fo l lows  (page 36 of s l i p  opinion)  : 

The Ind ian  Claims Commission Act nowhere a u t h o r i z e s  
t h e  Commission t o  award any kind of i n t e r e s t  a g a i n s t  t h e  
Government. 

It fo l lows  t h a t  t h e  t ak ing  of an i n t e r e s t - f r e e  fo rced  l o a n  by t h e  

Government from i t s  Indian wards,  which is what occur red  h e r e  when t h e  

p r i c e  of t h e  rese rved  a r e a s  was depos i t ed  i n  t h e  U. S. Treasury,  i s  no t  a  

v i o l a t i o n  of f a i r  and honorable d e a l i n g s  under s e c t i o n  2 ,  c l a u s e  5 of our 

a c t  (25 U.S.C. § 70a),  o r  a t  l e a s t  n o t  such a v i o l a t i o n  as w e  have j u r i s d i c t i o n  

t o  compensate. 

XIV 

THE IMPL FUNDS 

Four accounts  a r e  involved i n  t h e  i n s t a n t  c a s e ,  those  of t h e  Devi l s  

Lake Ind ians  ( f i r s t  r e c e i p t  scheduled i n  1913) ,  t h e  Santee  I n d i a n s  of 

Nebraska ( f i r s t  r e c e i p t  1894) ,  t h e  S i s s e t o n  and Wahpeton of t h e  S i s s e t o n  

Reservat ion ( f i r s t  r e c e i p t  1887), and the  Medawakanton and Wahpakoota 

Ind ians  of Minnesota ( f i r s t  r e c e i p t  1944). 

Exceptions 7 ,  8, 28 and 29 a r e  d i r e c t e d  t o  t h e  IMPL account ing .  

A. Alleged f a i l u r e  t o  pay i n t e r e s t .  

I n  the redundant excep t ions  numbered 7  and 28,  p l a i n t i f f s  charge  

/ We p r e f e r  t o  r e f e r  t o  t h e  fund c o n s i s t i n g  of misce l l aneous  r e s e r -  
v a t i o n  revenues n o t  t h e  r e s u l t  of  l a b o r  by i ts  i n i t i a l s  r a t h e r  than 
i t s  mis lead ing  f u l l  name "Indian Honeys, Proceeds of Labor. " 
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defendant f a i l e d  t o  pay i n t e r e s t  on t h e  IMPL funds,  bo th  be fo re  and 

a f t e r  July 1, 1930. 

The GSA r epo r t  c l e a r l y  shows the  payment of i n t e r e s t  on a l l  four  

x c o u n t s  a f t e r  1930. The second p a r t  of t he  p l a i n t i f f s '  ob j ec t i on ,  

t h e r e f o r e  is not  meri tor ious.  

We held i n  Te-Moak, supra ,  t h a t  t h e  government had no o b l i g a t i ~ n  

t o  pay i n t e r e s t  on the  IMPL fund before  passage of t h e  Act of June 13,  

1930, 25 U.S.C. 59161a-161d; but  t h a t  i t  d id  have an ob l iga t ion ,  f i r s t  

imposed by t h e  Act of September 4 ,  1841, 31 U.S.C. 547a, t o  i n v e s t  

the fund. A s  s t a t e d  above, the Court of Claims has  reversed Te-Moak. 

The IMPL account f o r  t h e  Medawakanton and Wahpakoota Indians i n  

Minnesota was not  s e t  up u n t i l  1944, s o  t h e r e  could be no f a i l u r e  t o  

i nves t  i t  before  1930 i n  any event .  

That l eaves  t he  Devils Lake, S isse ton ,  and Santee IMPL funds. None 

was l a rge .  Each one shows among i ts  r e c e i p t s  an i t e m  f o r  " I n t e r e s t  

on o f f i c i a l  accounts." The Devi l ' s  Lake account a l s o  shows an i t em 

f o r  "Repayments of reimbursable agreements," which may inc lude  i n t e r e s t .  

The depos i t s  t o  each account according t o  t h e  1967 GSA r e p o r t  a r e  as 

fol lows : 

  evil's Lake (pp. 203-204) : 

I n t e r e s t  on o f f i c i a l  accounts 
Other miscellaneous r e c e i p t s  
Repayments of reimbursable agreements 
Erroneous pos t ing  t o  l edge r  

To ta l  i e c e i p t s  
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S i s s e t o n  (pp. 211-212) : 

I n t e r e s t  on o f f i c i a l  accoun t s  
Other misce l l aneous  r e c e i p t s  
T r a n s f e r r e d  from "IMPL, S i s s e t o n  school" 

T o t a l  r e c e i p t s  

San tee  (pp. 208-209) : 

I n t e r e s t  on o f f i c i a l  accoun t s  
Other misce l l aneous  r e c e i p t s  
Erroneous p o s t i n g  
T r a n s f e r s  and ad jus tments  

T o t a l  r e c e i p t s  

If t h e  money i n  t h e  o f f i c i a l  accounts  was IMPL money, which is n o t  

s t a t e d  i n  t h e  r e p o r t  one way o r  t h e  o t h e r ,  t h e  government would appear  

t o  have made t h e s e  funds p roduc t ive  d e s p i t e  i t s  l a c k  of duty  t o  do s o .  

B. F a i l u r e  t o  show d a t e s  moneys i n  t h e  IMYL fund were p a i d  t o  

defendant .  

Th i s  is p l a i n t i f f s f  29th excep t ion .  It is a c c u r a t e  i n  t h a t  t h e  

GSA r e p o r t  shows on ly  t h e  d a t e s  t h e  IMPL c o l l e c t i o n s  were d e p o s i t e d  i n  

the t r e a s u r y  i n  Washington, n o t  when they  w e r e  received i n  the f i e l d .  

This d e f i c i e n c y  is p a r t  of  t h e  problem of funds h e l d  o u t s i d e  t h e  t r e a s u r y ,  

d i s c u s s e d  i n  P a r t  111 of  t h i s  op in ion ,  above. 

The d e f i c i e n c i e s  of t h e  r e p o r t  which most concern u s  h e r e  a r e  i t s  

f a i l u r e s  t o  r e v e a l  any th ing  about t h e  o f f i c i a l  accoun t s  upon which 

i n t e r e s t  was ea rned ,  and about t h e  re imbursable  agreements.  C l e a r l y ,  

in t h e  c a s e  of t h e  o f f i c i a l  accoun t s  a t  least,  t h e  de fendan t  d i d  make 

funds h e l d  o u t s i d e  t h e  t r e a s u r y  p roduc t ive ;  bu t  i t  h a s  precluded us  
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a t  t h i s  time from g i v i n g  i t  c r e d i t  f o r  t h i s  good t r u s t  a d m i n i s t r a t i o n  

by f a i l i n g  t o  i d e n t i f y  t h e  funds  involved o r  t h e  p e r i o d s  they were on 

d e p o s i t .  

The defendant  w i l l  be pe rmi t t ed  a reasonab le  t ime t o  f i l e  a supple-  

mental  account ing  f o r  t h e  i n t e r e s t - b e a r i n g  o f f i c i a l  accounts  and 

re imbursable  agreements. 

We s h a l l  make no r u l i n g  on Exceptions 7, 28, and 29 u n t i l  fo l lowing  t h e  

conference of a t t o r n e y s  and accountan t s  w e  c a l l  i n  t h e  accompanying o r d e r .  

C. Alleged i l l e g a l  expendi tu res .  

I n  Exception 8 ,  p l a i n t i f f s  c l a i m  the f o l l o w i n g  e x p e n d i t u r e s  shown 

t h e  account ing  f o r  t h e  IMPL funds ,  Sta tement  No. 30 a t  pages 200-202 

t h e  1967 GAO r e p o r t ,  were f o r  " n o n t r i b a l  use1'- 

Item - 
Agency b u i l d i n g s  and r e p a i r s  

Automobiles, v e h i c l e s ,  main- 
tenance and r e p a i r s  

Fuel and l i g h t  

Main ta in ing  law and o r d e r  

Miscel laneous  agency expenses 

Miscel laneous  agency expenses:  

a. F u r n i t u r e  f o r  agency 
b. O f f i c e  s u p p l i e s  
c .  Prints of r e s e r v a t i o n  
d. Telephone 
e. Trave l  expenses of agen t  

and clerk 
f .  Trave l  expenses of schoo l  

i n s p e c t o r  

Pay and expenses  of fa rmers  

Pay of c l e r k s  

Devi l s  
Lake San tee  S i s s e t o n  

$ $ 424.57 

123.40 2,697.74 
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Item - 
D e v i l s  

Lake S a n t e e  

9. Pay and expenses  of f i e l d  matrons  $ 115.59 

10. Pay and expenses  of  p h y s i c i a n  3.20 $ 

11. Pay o f  o t h e r  employees: 

a. B r i c k l a y e r  
b. L a b o r e r s  
c.  School  i n s p e c t o r  

12.  Pay o f  c a r p e n t e r s  

13. Pay of l a b o r e r s  

14. Pay o f :  

a. B lacksmi ths  
b. C a r p e n t e r s  
c .  Herde r s  
d .  I n t e r p r e t e r s  
e .  L a b o r e r s  
f .  Mechanics 
g. P a i n t e r s  

411  

S i s s e  t o n  

Under S ioux  T r i b e  v. United S t a t e s ,  105 C t .  C1.  7 2 5 ,  780-797 ( 1 9 4 6 ) ,  

a l l  t h e  l i s t e d  e x p e n d i t u r e s ,  excep t  t h o s e  f o r  t h e  p h y s i c i a n ,  school 

i n s p e c t o r ,  and f a r m e r s  would be d i s a l l o w a b l e  as  a d m i n i s t r a t i v e  expenses  

of t h e  Uni ted  S t a t e s ,  u n l e s s  t h e  d e f e n d a n t  showed t h e y  were expended 

e n t i r e l y  on c a r r y i n g  o u t  work f o r  t h e  e x c l u s i v e  o r  pr imary  b e n e f i t  of 

t h e  I n d i a n s  @. a t  787-788, 797 ,  802). Here ,  u n l i k e  B l a c k f e e t ,  t h e  

d e f e n d a n t  has n o t  y e t  had an  o p p o r t u n i t y  to make such  a  showing.  Such 

i t e m s ,  t h e r e f o r e ,  canno t  be  d i s a l l o w e d  a t  t h i s  t ime .  

Pay and expenses  of  a  p h y s i c i a n  a re  prima f a c i e  p r o p e r  u s e s  of t r u s t  

money. 

The i t e m s  charged  a g a i n s t  t h e  S a n t e e  Sioux for pay  and e x p e n s e s  

of t h e  s c h o o l  i n s p e c t o r  are i l l e g a l  c h a r g e s  a g a i n s t  the i r  IMPL f u n d ,  
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s i n c e  t h e  Government was bound t o  f u r n i s h  s c h o o l s  and i n s t r u c t i o n  t o  

t h e  Santee a t  i t s  own expense .  See A r t i c l e  V I I ,  T r e a t y  o f  A p r i l  29 ,  

1 8 6 8 ,  1 5  S t a t .  637;  A r t i c l e  5 ,  Agreement o f  September 26 ,  1876 ,  made 

law by Act  of  Februa ry  2 8 ,  1877 ,  c .  7 2 ,  19 S t a t .  254 ;  S c r t i o n  1 7 ,  

Agreemcnt approved  Xarch  2 ,  1889, c .  405,  25 S t a t .  888.  See S i o u x  Tribe 

v .  Uni t ed  S t a t e s ,  No. C-532 ( l l ) ,  105 C t .  C 1 .  658,  719 (1946 ) .  N e c e s s a r i l y ,  

t h e  Federal o b l i g a t i o n  e x t e n d e d  t o  pay ing  i n s p e c t o r s  and o t h e r  p e r s o n n e l  

t o  s u p e r v i s e  t h e  S i o u x  s c h o o l s .  I t e m s  6. f .  ($162 .90)  a n d  11. c .  ( $499 .37 )  

will be disiil10wc.d. 

The  S i s s e t o n  and Wahpeton w e r e  n o t  p a r t i e s  t o  t h e  t r ea ty  and a g r e e -  

men t s  j u s t  c i t e d ;  h e n c e  t h e  items f o r  p a y  and  expenses  o f  farmers a r e  

not  d i s a l l o w a b l e  i n  t h e  absence of p roo f  t h a t  t h o s e  employees  pe r fo rmed  

a d m i n s t r a t i v e  ra ther  t h a n  e d u c a t i o n a l  d u t i e s .  

The d i s t i n c t i o n  be tween  t h e  items i n  S t a t e m e n t  30 wh ich  w e  c a n n o t  

d i s a l l o w  w i t h o u t  g i v i n g  t h e  d e f e n d a n t  a n  o p p o r t u n i t y  t o  show t h e y  we re  

r e a l l y  f o r  I n d i a n  b e n e f i t ,  a n d  t h e  d i s b u r s e m e n t s  f o r  S n n t e e  e d u c a t i o n ,  

which  w e  must d i s a 1 1 . o ~  o u t  o f  hand ,  is  t h i s :  

The c a p t i o n s  " ~ ~ e n c ~  b u i l d i n g s  and r e p a i r s , "  " ~ u t o m o b i l e s ,  v e h i c l e s ,  

ma in t enance  and r e p a i r s , "  ctc., w h i l e  p r ima  f a c i e  i n d i c a t i v e  of admin- 

i s t r a t i v e  u s c  bv the Lrnited S t a t e s ,  c o n t a i n  a n  e l e m e n t  o f  a m b i g u i t y .  

I f  g i v e n  t h e  o p p o r t u n i t y ,  t h e  d e f e n d a n t  c o n c e i v a b l y  c a n  s h o w ,  f o r  

example, t h a t  an agencv  b u i l d i n g  was used  e x c l u s i v e l y  as  t h e  t r i b a l  

c o u n c i l  chamber o r  that  a n  a u t o m o b i l e  was p l a c e d  a t  t h e  s o l e  d i s p o s a l  

of the c h i e f  f o r  u s e  on t r i b a l  b u s i n e s s .  
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With t h e  i t e m s  f o r  t h e  s c h o o l  inspector, on t h e  o t h e r  hand, t h e  

only way the Government could show t h a t  i t  was not using t h e  ~ndians' 

t r u s t  money t o  discharge i ts  own obligations would be by p r o v i n g  that 

t h e  expenditures really had nothing t o  do with schools. T h i s  t h e  

d e f e n d a n t  h a s  no r i g h t  t o  do; f o r  such action would involve contradict- 

ing its own p l e a d i n g s ,  which t h e  law does  no t  p e r m i t .  See Blackfeet 

T r i b e s  v. Uni ted  S t a t e s ,  Docket 279-C, et a l .  (on motion for r e h e a r i n g ) ,  

34 Ind. C1. Comm. 122, 143-145 (1974). 

- 
->vScwc 
~ o h n . 9  Vancc , Commissioner 

concur 

Yarga re t  fl p i e r c e ;  commissioner 


