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O P I N I O N  OF THE COMMISSION 

Vance, Commissioner, d e l i v e r e d  the o p i n i o n  of t h e  Commission. 

The claims now b e f o r e  t h e  Commission under  d o c k e t s  191  and 221-B 

r e l a t e  to a s i n g l e  t r a c t  of l a n d  a n d ,  a c c o r d i n g l y ,  t h e  dockets have 

been c o n s o l i d a t e d  and t r i e d  j o i n t l y .  The claims, brough t  under Clause 

4 ,  S e c t i o n  2 of t h e  I n d i a n  Cla ins  Comnission Act ,  60 S t a t .  1049, 1050, are 

f o r  compensation f o r  t h e  a l leged  a p p r o p r i a t i o n  by t h e  Uni ted  S t a t e s  

of l and  a b o r i g i n a l l y  owned by p l a i n t i f f s  o r  t h e i r  ancestors .  The l a n d  

i nvo lved  encompasses abou t  16 n l i l l i o n  acres i n  n o r t h e r n  Montana, e x t e n d i n g  

from t h e  Missouri R i v e r  on t h e  s o u t h  t o  the i n t e r n a t i o n a l  boundary w i t h  

Canada ( t h e  4 9 t h  p a r a l l e l  of  l a t i t u d e )  on t h e  n o r t h ;  and from t h e  North 

Dakota-Nontana b o r d e r  westward t o  a l i n e  r u n n i n g  from t h e  mouth o f  t h e  

Marias River  northward t o  t h e  Sweetgrass  H i l l s  a t  t h e  i n t e r n a t i o n a l  

boundary . 
P l a i n t i f f s  contend t h a t  t hey  were depr ived  o f  t h e  w e s t e r n  three- 

1 /  
f o u r t h s  of  the clairred t e r r i t o r y  when, by a treaty i n  18557 t h o s e  lands  

were included i n  a t r a c t  which was set  aside as a r e s e r v a t i o n  fo r  t h e  

B lackfoo t  Nat ion .  P l a i n t i f f s  contend t h a t  t h e y  were  d e p r i v e d  of t h e  

1/ Treaty of October  1 7 ,  1855, r a t i f i e d  on A p r i l  15, 185t1, 11 Sta t .  657,  - 
between t h e  United S t a t e s  and t r i b e s  west of t h e  Rocky M o m t a i n s  ( t h e  
F l a t h e a d  Nat ion ,  c o n s i s t i n g  of the F l a t h e a d ,  Upper Pend d'oreille, and 
Kootenay, and the Nez Perce) a n d  t r i b e s  east of the Rocky >foun ta ins  
( the  Blackfoo t  Nat ion ,  c o n s i s t i n g  of  t h e  P iegan ,  Blood, B j a c k f o o t ,  and 
Gros b e n t r e ) .  
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e a s t e r n  p o r t i o n  of t h 2  c l a imed  area when t h e  P r e s i d e n t , b v  Executive 

o r d e r  on J u l y  5 ,  1873, e x t e n d e d  t h e  Blackfeet R e s e r v a t i o n  eastward to  
L /  - 

t h e  boundary  of t h e  t e r r i t o r y  of Dakota. 

The claims i n  t h i s  case a r e  b a s e d  on t h e  p l a i n t i f f s '  a s s e r t i o n s  

t h a t  Cree o r  Chippewa I n d i a n s ,  o r  some combina t i on  t h e r e o f ,  h e l d  aboriginal 

o r  I n d i a n  t i t l e  t o  t h e  d e s c r i b e d  t e r r i t o r y .  To  p r e v a i l  i.1 the ir  claims 

t h e  p l a i n t i f f s  must p rove  t h a t  t h e i r  a n c e s t o r s  e x c l u s i v e l - 1  u sed  and 

o c c u p i e d  the claimed l a n d s ,  o r  some p o r t i o n  t h e r e o f ,  f o r  .I l o n g  t i m e  

p r i o r  t o  t h c  Uni t ed  S t a t e s  s p p r o p r i a t i o f i  of the area. 

I n  s u p p o r t  of t h e  claim p l a i n t i f f s  p r e s e n t e d  as t h e i r  expert 

w i t n e s s  Dr. Floyd W. Sharrock,  Professor  of An th ropo logy  a t  the  U n i v e r s i t y  

o f  Montana. D r .  S h a r r o c k  and h i s  w i f e ,  Susan  R .  S h a r r o c k ,  prepared a n  

e t h n o h i s t o r i c a l  account  of t h e  Cree I n d i a n s  which i s  i n  e v i d e n c e  as 

p l a i n t i f f s f  e h i b i t  150. The documents  upon w h i c h  they  based  t h e i r  report 

a r e  a l so  i n  e v i d e n c e ,  a n d  three I n d i a n  w i t n e s s e s  testifiecl f o r  t he  

p l a i n t i f f s .  

D r .  and ?irs. Sha r rock  conc luded  from t h e i r  e t h n o h i s t o r i c a l  s t u d y  t h a t  

Cree, Chippewa,  and X s s i n i b o i n e  I n d i a n s  were i n  t h e  c o n t e : i t e d  area i n  

1803 when t h e  Uni ted  5tates a c q u i r e d  s o v e r e i g n t y  o v e r  t h e  l a n d s  involved.  

By t h e  mid-19th  centu::y t h e  Cree were t h e  dominant  power i n  t h e  n o r t h  

c e n t r a l  a r z a  of Montana, no r t h  of the M i s s o u r i  R i v e r .  And f i n a l l y ,  

2/  The Executive o r d e r  e x t e n s i o n  was confirmed by t h e  Act  of April 15, - 
1874 ,  1 8  S t a t .  28. 
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they concluded,  t h e  Cree power and uncon tes ted  t e r r i t o r y  began t o  

d imin i sh  a f t e r  1860. 

Defendant ' s  e x p e r t  w i t n e s s ,  D r .  John C. E w e r s ,  t h e  Sen io r  

E t h n o l o g i s t  a t  t h e  Smithsonian I n s t i t u t i o n ,  concluded t h a t  n e i t h e r  t h e  

Cree nor  t h e  Chippewa were among t h e  a b o r i g i n a l  i n h a b i t a n f : ~  of t h e  

claimed a r e a .  Ra the r ,  he found,  t h e  l ands  were used and (lccupied by 

t h e  B l a c k f e e t ,  Gros Ventre  and Ass in ibo ine  Ind ians .  

Much of t h e  evidence i n  t h i s  c a s e  r e l a t e s  t o  Cree and Chippewa 

a c t i v i t y  o u t s i d e  t h e  claimed a r e a .  There is a l s o  conside:-able evidence 

which d e a l s  w i t h  t h e  p resence  of o t h e r  I n d i a n s  w i t h i n  t h e  claimed 

area. However, t h i s  :is t h e  evidence upon which p l a i n t i f f : ;  have r e l i e d ,  

and w e  a r e  e n t e r i n g  f:Lndings which r e f l e c t  t h e  evidence.  Con t ra ry  t o  

t h e  c o n t e n t i o n s  of p l a i n t i f f s '  c o u n s e l ,  w e  a r e  unable  t o  :onclude t h a t  

t h e  evidence s u p p o r t s  any f i n d i n g  t h a t  e i t h e r  t h e  Cree o r  t h e  Chippewa, 

o r  any combination of  Cree-Chippewa I n d i a n s ,  e x c l u s i v e l y  x e d  and 

occupied any p o r t i o n  of t h e  claimed a r e a .  

A l l  of t h e  r e p o r t s  r e l a t i n g  t o  t h e  Cree I n d i a n  occupancy p r i o r  

t o  1800 p laced  them i n  Canada, f a r  t o  t h e  n o r t h  of t h e  c la imed a r e a .  

While D r .  Sharrock t e s t i f i e d  t h a t  t h e  Cree " s i g n i f i c a n t l y  occupied" 

t h e  claimed a r e a  by 1803, we f i n d  no ev idence  which could  s u p p o r t  such 

a conc lus ion .  The o n l y  b a s i s  f o r  D r .  Shar rock ' s  o p i n i o n  a p p e a r s  t o  be  

a r e p o r t  t h a t  i n  t h e  e a r l y  1700's  t h e  Cree and Ass in ibo ine  I n d i a n s  

traded w i t h  a g r i c u l t u r a l ,  v i l l a g e  people ,  on t h e  Missour i  River .  

The r e p o r t  of v i s i t s  t o  corn-gmwing,vi l lage  I n d i a n s  f o r  t h e  purpose 
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o f  t r a d i n g  i n d i c a t e s  t h a t  the Cree and A s s i n i b o i n e  were i n  territory 

used  and occupied  by o t h e r  I n d i a n s .  While t h e  Cree may have  t raveled 

through p a r t s  of t h e  s u b j e c t  area t o  reach t h e  v i l l a g e  I n d i a n s ,  t h i s  i s  

n o t  evidence of u s e  and occupancy t o  s u p p o r t  an a b o r i g i n a l  title cla im.  

Them i s  no ev idence  t h a t  Chippewa I n d i a n s  were  i n  any p a r t  of t h e  

claimed area p r i o r  t o  1800. In  fact t h e  Chippewa d i d  n o t  o b t a i n  a 

f o o t h o l d  west o i  Lake S u p e r i o r  u n t i l  a b o u t  1736. The wes ternmost  

e x t e n s i o n  of t h e  Chippewa i n  t h e  Uni ted  S t a t e s  d u r i n g  t h e  e i g h t e e n t h  

c e n t u r y  was t h e  Red Rive r ,  severa l  hundred miles east  o f  the claimed 

area. 

I n  1805 Lewis and C la rk  ascended t h e  M i s s o u r i  River,  a l o n g  t h e  

s o u t h  b o u n d a r y  of the  c la imed a rea .  The map of t h e i r  t r i p  d e p i c t e d  

a l l  of the  c la imed l a n d s  as  A s s i n i b o i n e  t e r r i t o r y .  The wes ternmost  

mapping of any Chippedn I n d i a n s  was i n  t h e  Red R i v e r  V a l l e y  on t h e  

p r e s e n t  Minnesota-Xorth Dakota bounda ry ,  No Cree bands were l i s t e d  on 

t h e  map. I n  t h e i r  j o u r n a l s  Lewis and C la rk  d e s c r i b e d  a band of Cree 

I n d i a n s  whictl roved as f a r  as the Missouri River, b u t  this was r e p o r t e d  

t o  be t e r r i t o r y  be long ing  t o  A s s i n i b o i n e  I n d i a n s .  Likewise L e w i s  and 

C l a r k  r e p o r t e d  t h e  p r e s e n c e  of Cree a t  Mandan v i l l ages  on t h e  Eiissouri 

River. g u t  t h i s  was i n d i c a t e d  a s  c o u n t r y  used  and occupied  by Mandans 

and,  i n  any e v e n t ,  was l o c a t e d  some one  hundred  miles s o u t h e a s t  of t h e  

s u b j e c t  area. 

P l a i n t i f f s  r e l y  on a r e p o r t  by Regis Loisel ,  which they  contend 

r e f e r r e d  t o  Cree h u n t l n g  d i r e c t l y  upon t h e  s u b j e c t  l a n d s ,  The Loisel 
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s ta tement  was t h a t  Cree were among those  who hunted on t h e  e a s t  bank 

of the  Missour i  R iver ,  more o r  less above the  Yellowstone River .  Contending 

t h a t  L o i s e l  was n o t  a c c u r a t e l y  informed as t o  t h e  geography of  t h e  Upper 

Missour i  River  a r e a ,  p l a i n t i f f s  s p e c u l a t e  t h a t  i t  is " l i k e l y 1 '  t h a t  L o i s e l  

meant t h e  n o r t h  bank of t h e  Missour i ,  i n  which event  t h e  Cree would 

have been hunt ing on the  s u b j e c t  l ands .  But t h e  L o i s e l  r e p o r t  s t a t e d  

t h a t  no t  only t h e  Cree but also t h e  Ass in ibo ines ,  B l a c k f e e t ,  F l a t h e a d s ,  

Pawnees, and "an i n f i n i t y  of o t h e r s "  hunted on t he  same lands. This  

would i n d i c a t e  t h e  s u b j e c t  a r e a  was then a common hunting ground f o r  

numerous Ind ian  t r i b e s .  

Other r e p o r t s  i n  the  e a r l y  1800's such a s  t h o s e  by Alexander 

Henry, Alexander MacKenzie, John Tanner, and t h e  j o u r n a l s  of Henry and 

Thompson r e p o r t e d  on t h e  presence of  Cree Ind ians  a t  a number of  l o c a t i o n s ,  

none of which were i n  the s u b j e c t  a r e a .  The Cree were a l s o  l i s t e d  as 

among v a r i o u s  Ind ian  t r ibes  whose members t r a d e d  a t  p o s t s  i n  the vicinity 

of the claimed l a n d s ,  None of t h e  p o s t s  was a c t u a l l y  i ~ !  the a r e a ,  

and presence a t  a p o s t  f o r  t r ad ing  purposes  i s  n o t  ev idence  of I n d i a n  

use and occupancy of the  l and .  

During t h e  1830's  and 1840 's  v a r i o u s  Ind ian  a g e n t s  r e p o r t e d  on t h e  

Indian t r i b e s  in t h e  upper Missour i  River  a r e a .  The Cree were r e p o r t e d  

as i n h a b i t i n g  l a n d s  i n  Canada, o u t s i d e  t h e  claimed a r e a .  The only  Cree 

a c t i v i t y  in t h e  v i c i n i t y  of t h e  s u b j e c t  l a n d s  r e l a t e d  t o  t r a d i n g  

a c t i v i t i e s ,  There are no r e f e r e n c e s  i n  t h e  r e p o r t s  of I n d i a n  a g e n t s  

which would a s c r i b e  any p o r t i o n  of t h e  claimed area t o  Crae o r  Chippewa 

Ind ians .  
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I n  1833 P r i n c e  Mizximilian v i s i t e d  F o r t  Union, a t  t h e  mouth of 

t h e  Yellowstone R i v e r ,  and con t inuedup  t h e  Missour i  River. He 

d e s c r i b e d  a l a r g e  area,  which inc luded  most of t h e  claimed lands, a s  

t e r r i t o r y  claimed by :he Ass in ibo ine .  The Cree, he r e p o r t e d ,  l i v e d  i n  

the  same area as t h e  A s s i n i b o i n e ,  t h a t  i s  between t h e  Saskatchewan, t h e  

A s s i n i b o i n e  and t h e  ?l.issouri R i v e r s .  The map accompanying t h e  accoun t  

of h i s  t r a v e l s  depic t : ;  a11 of p r e s e n t  Montana n o r t h  of  t h e  Missour i  

River and eas t  of t h e  mouth of t h e  Milk  R i v e r  as A s s i n i b o i n e  coun t ry .  

T t  does  n o t  show any Cree t e r r i t o r y ,  and i t  does n o t  place any Chippewa 

west  of t h e  Kisscuri Coteau and s o u t h  of  t h e  49 th  p a r a l l e l  of  l a t i t u d e .  

George C a t l i n ,  who t r a v e l e d  among t h e  w e s t e r n  I n d i a n s  between 

1832 and 1839, found  Cree occupying t h e  c o u n t r y  from the mouth of  t h e  

Yellowstont River  i n  a northwestward d i r e c t i o n  f a r  i n t o  t he  B r i t i s h  

provincc:;. H i s  map of  I n d i a n  l o c a l i t i e s  p l aced  t h e  Cree d i r e c t l y  n o r t h  

of t h e  claimed a rea  along t h e  Saskatchewan R i v e r .  

I n  1835 Chardon repor ted  i n  h i s  F o r t  C l a r k  J o u r n a l  t h a t  t h e  Cree 

were onc of  t h e  t r i b e s  on t h e  M i s s o u r i  River. H e  l o c a t e d  300 A s s i n i b o i n e  

and Cree jl.ist above t h e  mouth of t h e  White R i v e r .  Eut t h a t  was s o u t h e a s t  

of t h e  c la imed area.  They were r e p o r t e d  t o  have been on t h e i r  way t o  

at tack  the Gros Ventre. Cree and A s s i n i b o i n e  were a l s o  r e p o r t e d  t o  have 

a t t a c k e d  Cros Ven t re  I n d i a n s  i n  t h e  Sweetgrass H i l l s .  

I n  t h e  1840 's  t h e  Cree were r e p o r t e d  as i n h a b i t i n g  t h e  Cypress 

Ifil ls ( i n  Canada) and Woody Mountain ( a l s o  i n  Canada). P l a i n t i f f s  

a rgue  t h a t  Cree were on t h e  s u b j e c t  l a n d s ,  and they place especial 
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reliance on a r e p o r t e d  i n c i d e n t  which they cons ide r  "perhaps t h e  most 

d ramat ic  evidence of Cree in f luence"  d u r i n g  the  p e r i o d .  Rudolph 

Freder ick  Kurz, an a r t i s t  who l i v e d  among t h e  f u r  t r a d e r s  and I n d i a n s ,  

r e l a t e d  an i n c i d e n t  when a Cree chief, La Plumet Cai l le ,  w h i l e  rowing 

across a river (unnamed), faced northward and w i t h  h i s  hand d e s c r i b e d  

a s e m i c i r c l e  from t h e  p o i n t  of s u n r i s e  t o  t h a t  of t h e  s u n s e t  as he 

s a i d  "Tout c a  a moil1 ( a l l  t h a t  i s  mine). He repeated t h e s e  words s e v e r a l  

t imes  i n  t h e  presence of  Ass in ibo ine  I n d i a n s  who, M r .  Kurz observed,  

might have unders tood h i s  signs. Such a report  is  t h e  sl immest k i n d  of 

evidence upon which t o  base a de te rmina t ion  of I n d i a n  t i t l e ,  and we 

f i n d  t h i s  i n c i d e n t  of no value i n  d e f i n i n g  t h e  l a n d s  which Cree I n d i a n s  

may have e x c l u s i v e l y  used and occupied.  We do n o t  know p r e c i s e l y  where 

t h e  Cree c h i e f  was when t h i s  s t a t e m e n t  was made, And i t  h a s  a l l  t h e  

i n d i c a t i o n s  of a grand and perhaps exaggerated g e s t u r e  w i t h o u t  any 

l i m i t a t i o n  of t h e  e x t e n t  of the  t e r r i t o r y  t o  which he might have had 

reference. 

F a t h e r  Jean-P ie r re  De Srnet, who t r a v e l e d  among t h e  Cree i n  t h e  l a t e  

1 8 4 0 1 s ,  r e p o r t e d  t h e  t r i b e  t o  be a  l a r g e  and powerful  one which c o n s t a n t l y  

encroached upon the  l a n d s  of i t s  a d v e r s a r i e s .  H e  d e s c r i b e d  t h e  Cree 

t e r r i t o r y  as rang ing  from t h e  Rocky Mountains on t h e  w e s t  t o  some 

d i s t a n c e  beyond the Red River  on t h e  east ,  b u t  he limited their  nor th -  

south range t o  t h e  l a n i s  between the two branches  of t h e  Saskatchewan 

River. They were thus a  c o n s i d e r a b l e  d i s t a n c e  n o r t h  of t h e  claimed a r e a *  



Repor t s  of  I n d i a n  a g e n t s  i n  t h e  1850's r e f l e c t e d  t h e  p r e s e n c e  of 

Cree I n d i a n s  i n  t h e  general a r e a  of  t h e  upper Missour i  R ive r ,  b u t  t h e r e  

were no i n d i c a t i o n s  of any area which was e x c l u s i v e l y  used and occup ied  

by them. The 1855 r e p o r t  of  t h e  Commissioner of  Ind ian  A f f a i r s  l i s t e d  

an e s t i m a t e d  800 Cree as r e s i d i n g  on t h e  u p p e r  Missour i  R i v e r ,  However 

t h e  r e p o r t  a l s o  l i s t e d  ove r  18 thousand I n d i a n s  from some seven  o t h e r  

tr ibes 3s a l s o  r e s i d i n g  on t h e  upper  Missour i  R ive r .  

I n  1855 t h e  t r a d e r  Edwin Thompson Denig p repa red  a r e p o r t  f o r  

Governor Isaac I ,  Stevens  on t h e  Cree T r i b e .  H e  s a i d  t h e  Cree boundary 

on t h e  n o r t h  and n o r t h e a s t  was t h e  Saskatchewan and Ked R i v e r s ;  on  t h e  

s o u t h  and cas t  i t  was t h e  l'embina R ive r ;  t h e n c e  wes t  t o  t h e  Coteau d e  

Pra i r ie  and a long t h e  co teau  through Woody, C y p r e s s ,  T i n d e r ,  Moose, 

and P r i c k l y  Pear Mountains t o  o r  n e a r l y  t o  the head of t h e  Saskatchewan; 

t h e n c e  down t h a t  r i v e r  t o  Lake Winnipeg; and around t h a t  lake t o  its 

eas te rn  e x t r e m i t y .  Kone of this t e r r i t o r y  is i n  t h e  c la imed area. 

In  1855 t h e  United S t a t e s  convened a t r e a t y  c o u n c i l  w i t h  t h e  

Blackfeet  and o t h e r  I n d i a n  t r i b e s  r e s i d i n g  i n  t h e  v i c i n i t y  o f  t h e  

headwaters  o f  t h e  Missour i  R ive r .  The purpose  of t h e  t r e a t y  was t o  

e s t a b l i s h  w e l l  defined and permanent r e l a t i o n s  of ami ty  w l t h  a l l  the 

t r i b e s  i n  t h a t  part of t h e  coun t ry .  The t r e a t y  commissioners d i d  n o t  

a t t e m p t  t o  t r e a t  w i t h  t h e  Cree ,  a l though  the Cree Chief  Broken A r m  was 

p r e s e n t  a t  t h e  n e g o t i a t i o n s  and s i g n e d  t h e  t r e a t y  as a w i t n e s s ,  By 
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that  t r e a t y  of  Oc tobe r  1 7 ,  1855, 11 S t a t .  657, t h e  w e s t e r n  p o r t i o n  

of the  subject a r e a  tras set apart as a r e s e r v a t i o n  f o r  t he  Blackfeet 

Nat ion .  

A t  t h e  t r e a t y  counci l  Commissioner Stevens r e f e r r e d  t o  the  p r e s e n c e  

of t h e  Cree, who, he  s t a t e d ,  came from t h e  n o r t h  and eas t .  T h i s  

s t a t e m e n t  was r e p o r t e d  t o  have r e f e r e n c e  t o  Broken Arm wkose r e s i d e n c e  

was noted as b e i n g  i n  t h e  r e g i o n  of Wooden Noun ta ins  ( i n  Canada).  It 

is  s i g n i f i c a n t  t h a t  Broken Arm e n t e r e d  no  d i s s e n t  t o  t h e  p r o c e e d i n g s  and 

o f f e r e d  no statement w i t h  r e s p e c t  t o  any Cree claim o r  i n t e r e s t  

i n  t h e  l a n d s  invo lved .  I n  f a c t  i t  appears t h a t  Sroken Arm 

concur red  i n  and approved t h e  t r e a t y ,  wh ich  he  s i g n e d  as  a 

w i t n e s s .  O r d i n a r i l y  when an I n d i a n  t r i b e  was be ing  exc luded  from o r  

r e s t r i c t e d  w i t h  reference t o  t e r r i t o r y  t o  which i t  had a claim, some 

p r o t e s t  o r  o b j e c t i o n  would have been made by such  tribe. The f a i l u r e  

of t h e  Crcc t o  e n t e r  a n y  such p r o t e s t  i s  a n  i n d i c a t i o n  t h a t  the t r i b e  

had no c la im t o  t h e  l a n d s  which were b e i n g  s e t  a p a r t  f o r  t h e  B l a c k f e e t  

Nat ion .  

The 1855 t r e a t y  d i d  n o t  end the c o n f l i c t s  between t h e  I n d i a n s .  

There were c o n t i n u e d  r e p o r t s  o f  r a i d s  by a number o f  I n d i a n s ,  i n c l u d i n g  

Cree, w i t h i n  t h e  g e n e r a l  a r e a .  %one of t h e  p o s t - t r e a t y  r c p o r t s  i n d i c a t e d  

any Cree u s e  and o c c u ~ - a n c y  of any  p o r t i o n  of t h e  claimed zrea. M r .  F. V .  

Hayden, a s c h o l a r  and employee of the Smi thson ian  I n s t i t u t i o n ,  t r a v e l e d  

extensively among t h e  P l a i n s  I n d i a n s  i n  t h e  1850 's .  I n  1556 h e  d e s c r i b e d  

t h e  Cree territory as bounded on t h e  n o r t h  and n o r t h w e s t  t y  the Red and 
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Saskatchewan R i v e r s ;  on t h e  s o u t h  and e a s t  by t h e  Pembinn R i v e r ;  t h e  

s o u t h e r n  boundary r a n  west  t o  t h e  Coteau de P r a i r i e  (Missour i  Coteau)  

and from there a l o n g  t h e  Coteau through Woody, Cypress ,  T i n d e r ,  and 

P r i c k l y  pea r  Mountains n e a r l y  t o  t h e  bank of t h e  Saskatchewan. The 

d e s c r i b e d  t e r r i t o r y  is o u t s i d e  t h e  claimed area. He also r e p o r t e d  that  t h e  

Cree f r e q u e n t l y  were  found west  of t h e  d e s c r i b e d  a r e a  on h u n t i n g  e x p e d i t i o n s  

i n  t h e  l a n d  o f  t h e  A s s i n i b o i n c .  

I n d i a n  Agent A l f r e d  J .  Vaughan i n  1858 d e s c r i b e d  a l l  of the l a n d  

from t h e  mouth of t h e  Milk River t o  t h e  Rocky Mountains as Blackfeet o r  

Gros Ven t re  coun t ry .  T h i s  i n c l u d e s  m ~ s t ,  i f  n o t  a l l ,  of t h a t  p o r t i o n  of  

t h e  c la imed a r e a  whicq was t h e  s u b j e c t  of t h e  1855 treaty. 

I n  s u p p o r t  of  t h e i r  c l a im p l a i n t i f f s  have c i t e d  an  1864 r e p o r t  by I n d i a n  

Agent G .  E. LTpson t h a t  t he  e n t i r e  C r e e  Nation was encamped a t  the Park  o r  

Wood, 60 miles from F o r t  Union, The Cree were p r e p a r i n g  t o  f i g h t  t h e  

Gros Ventre .  U n f o r t u g a t e l y  Agent Upson d i d  n o t  i d e n t i f y  t h e  l o c a t i o n  of 

"the  Park o r  Wood." In  any event ev idence  o f  an  encampment of  I n d i a n s  

p r e p a r i n g  t o  e n t e r  b a t t l e  i s  n o t  ev idence  of u s e  and occupancy which c o u l d  

s u p p o r t  an  a b o r i g i n a l  t i t l e  claim. 

T h e r e  a r e  a  number of Canadian r e p o r t s  i n  ev idence  which mention 

Cree I n d i a n s  s o u t h  of t h e  i n t e r n a t i o n a l  boundary.  But t h e  r e p o r t s  a r e  

a f t e r  1880 which i s  some s i x  t o  twenty-f ive  years  a f t e r  t h e  p l a i n t i f f s  

c l a i m  t o  have been de~rived of t h e i r  a b o r i g i n a l  t i t l e  t o  t h e  claimed a r e a .  

D r .  David G. Mandelbaum, an eminent  a n t h r o p o l o g i s t  and a u t h o r i t y  

on t h e  Plains Cree I n d i a n s ,  h a s  au thored  r e p o r t s  on t h e  C ~ e e .  H i s  works 

and maps, p o r t i o n s  of which a re  i n  e v i d e n c e ,  d e p i c t  the C--ee t e r r i t o r y  
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as b e i n g  i n  Canada extend ing  as  far southward as Wood Mountain,  which i s  

about 20 miles n o r t h  o f  t h e  c la imed a r e a .  

We have a l s o  c o n s i d e r e d  t h e  tes t imony o f  t h r e e  I n d i a n  w i t n e s s e s  who 

t o l d  o f  t h e  s t o r i e s  which t h e i r  a n c e s t o r s  had r e l a t e d  t o  them conce rn ing  

Cree h u n t i n g  e x p e d i t i o n s  and Cree ownership  of t h e  l a n d  n e x t h  of  t h e  

Missour i  River. However, such t e s t imony  cannot  s u p p o r t  a f i n d i n g  that 

t h e  Cree e x c l u s i v e l y  ~ s e d  and occupied  t h e  c la imed a r e a .  

We have c a r e f u l l . ?  reviewed t h e  ev idence  i n  t h i s  c a s e ,  and, as 

summarized h e r e i n ,  w e  have concluded t h a t  i t  f a i l s  t o  i n d i c a t e  any 

area w i t h i n  t h e  claimed t e r r i t o r y  which  was used and occugied  by Cree 

o r  Chippewa Indians. In f a c t  t h e  p l a i n t i f f s  have e s t a b l i s h e d  o n l y  t h e  

most tenuous  a s s o c i a t i o n  w i t h  t h e  g e n e r a l  a r e a  under  cons idera t ion .  Even 

p l a i n t i f f s '  e x p e r t  w i t n e s s  and counse l  have  used  such terms a s  " v i s i t e d , "  

" t r a d e d  , I 1  " j o i n t  ef f o r t s l '  o r  "development of domina t ing  i n f l u e n c e "  t o  

d e s c r i b e  t h e  p l a i n t  i f f  I n d i a n s  r e l a t i o n s h i p  t o  t h e  c la imed area. Pie re 

v i s i t a t i o n s ,  t r a d i n g ,  and r a i d i n g  o f  o t h e r  I n d i a n  t e r r i t o r y  does  n o t  

support  a claim of a b o r i g i n a l  I n d i a n  t i t l e .  Such t i t l e  m l i s t  be  based  on  

ev idence  of  a c t u a l ,  e x c l u s i v e  u s e  and occupancy of  a d e f h e d  a r e a  fo r  a 

l o n g  t ime.  Such ev idence  i s  t o t a l l y  lacking i n  t h i s  case. The fac t s  

t o  b e  drawn from t h e  r e c o r d  i n  t h i s  c a s e  a r e  t h a t  t h e  c la imed a r e a  w a s  

used as  a common h u n t i n g  ground by many t r i b e s  and n e i t h e r  t h e  Cree  

nor t h e  Chippewa can v a l i d l y  c l a i m  i t  as t h e i r  a b o r i g i n a l  h a b i t a t ,  

Our c o n c h s i o n s  i n  t h i s  matter are c o n s i s t e n t  w i t h  f i n d i n g s  which 

have been made by t h i s  Commission and t h e  Cour t  o f  Claims i n  o t h e r  
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cases i n v o l v i n g  t h e  a r e a  i n  q u e s t i o n .  See A s s i n i b o i n e  Trjbe v .  United 
3 /  

s ta tes :  77 C t .  C 1 .  347 (1933) ,  =err .  d e n i e d ,  292 U.S. 606;   lack feet T r i b e  v. - 
United S t a t e s ,  81 C t .  C 1 ,  1 0 1  (1935);  B l a c k f e e t  and Gros V e n t r e  Tribes v .  

United S t a t e s ,  Docket 279-A,  1 8  Ind.  C l .  Corn. 241  (1967);  T h r e e  A f f i l i a t e d  

T r i b e s  of t h e  F o r t  B e r t h o l d  R e s e r v a t i o n  v. U n i t e d  S t a t e s ,  Docke t s  350-B, 

et a l . ,  25 Ind .  C 1 .  Ccaun. 179 (1971) .  

We conc lude  t h a t  t h e  plaintiffs have failed t o  p rove  that e i t h e r  

t h e  Cree or  t h e  Chippewa, o r  any  c o m b i n a t i o n  of Cree and (:hippewa I n d i a n s ,  

3/ I n  t h i s  case t h e  Ik s s in ibo ine  I n d i a n s  c l a imed  a b o r i g i n a l  t i t l e  t o  l a n d s  - 
which i n c l u d e d  a l l  of t h e  c l a imed  area. The Cour t  o f  Clafms found  
t h a t :  

* * Over parts and p o s s i b l y  a l l  of t h e s e  
a n d s  the A s s i n i b o i n e s ,  a c o m p a r a t i v e l y  smal l  
r i b e ,  a t  one time r educed  by an epidemic t o  a b o u t  

1,500, roamed f o r  years  a long with o t h e r  t r i b e s ,  
f i g h t i n g ,  h u n t i n g ,  and i n  s m a l l  bands p i t c h i n g  
t h e i r  t e n t s  h e r e  and there  t o  r ema in  f o r  p e r i o d s  
n o t  shown by t h e  e v i d e n c e .  So a l s o  d i d  o the r  
t r i b e s  roam over a l a r g e  p o r t i o n  of t h i s  
t e r r i t o r y ,  h u n t i n g ,  f i g h t i n g ,  and  p i t c h i n g  t h e i r  
t e n t s ,  and t o  a ve ry  cons iderab le  p r o p o r t i o n  of 
i t  w e  t h i n k  t h e  Elackfeet I n d i a n s  o r  t h e  Gros 
i r e n t r e  c o u l d  show as good o r  b e t t e r  t i t l e  s o  f a r  
as  occupancy and possession c o u l d  e s t a b l i s h  it, 
So f a r  as the e v i d e n c e  shows,  the  g r e a t e r  p a r t  
of this t r a c t  n o r t h  of t h e  Misscur i  River c l a imed  
by p l a i n t i f f  w a s  a k i n d  of "no man's l and"  prior 
to t h e  time t h e  Government d i s p o s e d  of i t .  
k * * w e  c a n n o t  agree t h a t  a t r i b e  which  is  shown 
50 h a v e  made s u c h  w i d e  and e x t e n s i v e  m i g r a t i o n s  
can be  he ld  t o  have e s t a b l i s h e d  t i t l e  by  

'ILmmemorial p o s s e s s i o n "  t o  lands over which t h e y  
roamed. (&I-. a t  367-68.) 
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ever exclusively used and  o c c u p i e d  any p a r t  of  the claimed area. 

A c c o r d i n g l y ,  the claims h e r e i n  must  be  d ismissed and such an o r d e r  w i l l  

be entered. 

We Concur: 

Margaret d. pierce ,  ~ommissfoner 


