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ADDITIONAL FINDINGS OF FACT 

T h i s  phase o f  these claims is concerned w i t h  t h e  f a i r  market value 

of l ands  i n  Ohio, subjects of the Treaty of February 28, 1831, 7 Stat. 

348, and the Treaty of July 20, 1831, 7 S t a t .  351; and the damages, i f  

any, s u s t a i n e d  by p l a i n t i f f s  as a result  of defendant's breach of sa id  

treaties. In our previous f indings  1 through 1 3 ,  entered on December 29, 

1971, w e  set i o r t t ~  the terms of these t r e a t i e s ,  t h e  extent o f  t h e  

defendant's breach,  and o t h e r  matters r e l a t i n g  t o  the s u b j e c t  lands .  

26 Ind. C1. Corn. 625, 635. Additional findings numbered 14 through 24 

were entered on December 7, 1972, on the accounting phase of these 

c l a i m .  29 Ind.  C1.  Corn. 262, 275.  The following findings of f a c t  

are i n  a d d i t i o n  t h e r e t o .  

2 5 .  Location of Tracts 

(a) The Lands under consideration are t h o s e  described in f i n d i n g  

number 2 prev ious ly  entered  h e r e i n ,  and subject to s a l e  and disposal 

under the  provisions of the Treaty of February 28.  1831. 7 Stnt.  348 ,  i n  



the case 3f Docket 341-A, and the Treaty of July 20, 1831, 7 Stat.  351, 

i n  the case of Docket No. 341-0. Docket 3 4 1 4  concerns Royce Area 163,  

also designated t h e  Sandusky Reservation. Docket 361-8 concerns Royce 

Area 164,  des ignated  t h e  Lowistown Reservation. 

( b )  Both t r a c t s  are  situated i n  northwesterly Ohio. Royce Area 

163 is  located on t h c  cast side of the Sandusky River about 85 miles 

due north of Columbus, Ohio ,  and 20 miles from t h e  Lake Erie  shore. 

A p p r o x i m t c l y  four-f i f t h s  o f  t h i s  tract  i s  located in Scueca County, 

w i t h  t h e  remainder i n  southern Sandusky County. Royce Area 164 is 

located un t l w  t~cadw.iters of t h e  Miami River i n  the  midd4e of t h e  

nwthwcstc rn  half of Ohio, about 55 miles northwest of Columbus. The 

greater part  of t h e  tract  i s  i n  Logan County. The tracts  are approxi- 

m a t e l y  SO miles apart .  The parties have stipulated that the  land8 which 

wcrc t o  bc sold for the benefit of the plaintiffs under the 1831 treaties 

cuns i s t cd  of 4 1 , 5 2 8  ncrcs in Royce Area 163, and 38,184 acres i n  Royce 

Area 164 .  

26.  Valuation Dote 

The Commission f i n d s  that t h e  dates of va luat ion  f o r  both 

t r a c t s  are t h e  d a t e s  o n  which the d e f e n d a n t ' s  breach of treaties 

o c c u r r d .  We consider that t h e  breach occurred on t h e  respective dates 

i m e d i a t c l y  fo l lowing the dates the auction sales were improperly concluded 

contrary to e x i s t i n g  law. (See Findings 9 thru 12 ,  supra.) Accordingly, 

t h e  Commission f i n d s  that t h e  va lua t ion  date i n  these c l ~ b s  

December 21, 1832, for  Royce Area 163, and December 30, 1832, f o r  
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Royce Area 164. 

2 7 .  Historical Background 

Prior t o  1795, Ohio was sparsely s e t t l e d , a n d  t h e  main c o n c e n t r a t i o n  

of settlements was located west of t h e  Ohio River i n  southeastern Ohio. 

The signing of the Greenville Treaty of August 3 .  1795, whereby southern 

and castern Ohio, or about two-thirds of the state, was ceded by Indiana,  

cleared t h e  way for further white settlements t n  Ohio. Ohio was admitted 

to the Union in 1803. By t h e  end o f  1820, t h e  few remaining tribes 

scattered in northwestern Ohio, including the plaintiffs, were assigned 

by treaties to s p e c i f i c  reservations, in order to open up additional 

l a n d s  for settlement. The lands herein were located in the last part 

of Ohio to b e  opened for settlement. Ohio's rank in population by 1830 

rose to fourth place in the nation, r e a c h i n g  937,903. The most popurous 

areas and settlements were south and east of the subject area. The 

s e v e r a l  c o u n t i e s  a d j a c e n t  to the subject areas vere among t h e  25 l e a s t  

populated countics o f  the total 73 in the state in the 1830's. 

The opening of t h e  Erie Canal in 1825 did not  have any direct  

impact on the settlement of northwestern Ohio during the early 1830%. 

Both part ies  agree that the primary migration flow was from the east 

and south. Migration from t h e  northeastern states was pilrt of a 

secondary movement into t h e  n o r t h e a s t e r n  and northcentra!. part of the 

state, of which Cleveland was the principal center. 

28.  Economy of the Area 

The economy in the United States i n  general was expending in the 
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1830's.  with particularly significant i n c r e a s e s  in farm output and 

income. Evidence i n  the record shows that p a r t s  of  Ohio were making 

advancements i n  economic development.  T h i s  is p a r t i c u l a r l y  true i n  

t h e  case of t h e  more populous areas of the s t a t e ,  which lnclude large 

communlt fcs s u c h  as  Dayton, Cleveland,  Columbus, and Cinc i n n a t i ,  10- 

catcd some dis tance  cas t  and south of the  subject areas. S m a l l  

I n d u s t r i e s  located i n  the state near abundant watcr pover sources 

were a l s o  operating with some success on the valuation detes.  Canals 

b e i n g  b u i i t  dur ing  t h i s  period contributed t o  t h e  economy of the 

regions siirrounding them, but none of them would ever crceas the 

subject  areas. 

Dayton. which was at the headwaters of a major canal t o  Cincinnati 

to the south, was t h e  nearest s h i p p i n g  center t o  Area 164 for S U ~ P ~ U B  

farm goods and manufacturers. Yet Dayton was approximately 50 ~ i h 8  

from the  area .  The nearest  s h i p p i n g  center to  Area 163 vas tower 

Sandusky (Frcmont), just north of that area, w i th  access to  Lake Erie. 

There is  no i n d i c a t i o n ,  however, t h a t  Area 163 was the source o f  surplus 

products fo r  entry i n t o  t h e  Lake Erie-Erie Canal system.  In general, 

t h e  subject tracts  were too remotely situated from the population, 

commercial, and i n d u s t r i a l  centers of Ohio to have been direct ly  

Influenced by the ecunomic growth of these areas. As a result of 

this isnlat ion,  Areas 163 and 164 were largely ignored or by-passed 

by immigrant settlers and canal laborers. 
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29. Transportation Relating to  Subject Areas 

As noted above i n  f ind ing  number 28,  t h e  canals, already b u i l t  or 

under construction on the valuation d a t e ,  had no d i r e c t  influence on 

the  economy of the subject areas. Although the so-called canal 

counties, none of  which were located in the  subject tracts ,  d i d  prosper, 

the canals did not in f luence  general access i n  or out of the s u b j e c t  

areas at the time of v a l u a t i o n ,  Rivers i n  and around sald areas were 

not large enough to permit navigation by larger vessels.  There were 

no railroads of anv significance anywhere in the United States on the 

valuation dates. As of the valuation dates, Area 163 wa+ crossed by 

several overland routes of various grades, quality, and x c e s s i b i l i t y .  

They included several Indian trails, a mil i tary  road, and an Indian 

route running bctwecn Area 163 and 164. In general, the.+e roads 

were poorly constructed and located in marshy areas, and were often 

unusable during the w e t  seasons. No roads crossed or intersected 

Arca 164. The nearest road of any degree of quality was the  National 

Road some 35 miles south of the  area, This road was completed to 

Columbus in 1833. 

30.  Land Characteristics of Subject  Areas 

The part ies  are in substantial agreement as to the  description of 

the ceded lands .in terms of soil characteristics. Plaintiffs, hawever, 

hove reported only generally on the soil characteristics for the 

whole of the s t a t e  of Ohio, w i t h  no specific references t o  the subject  

areas. The b e s t  evidence available respecting the so i l  t:ondition and 
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quality of the subject areas is  that  contained i n  a surveyor's f i e l d  

n o t e s  made during an  August-November 1832 survey of the  subject areas. 

These n o t e s  arc referred to i n  some degree by plaintiffs in the i r  

briefs. 

In Area 163, thc Conrmission finds t h a t  a b u t  unc-third of the  

land w . i s  "poor" or th ird  rate farm lands. The remaining two-thirds of 

the area ,  including most of the r i v e r  frontage,  was "rich" or f l r s t -  

r a t e  l a n d s  w i t h  some "gaud" or  second-ratc l a n d s .  

For Area 1 6 4 ,  tltc Commission f i n d s  t h a t  thc lands t h e r e i n  were 

inferior t u  Royce Area 1 6 3 .  One quarter  of t h e  area was poorly drained 

or swamp, and was considered poor, or t h i r d - r a t e .  About one-half t h e  

l a n d s  wrrc consid'crcd good, or second rate .  Only about  one-quarter of 

t h e  acre~ igc  consisted o f  mixed r i c h  t o  good lands. 

AS .t W ~ I ~ C ,  the subject lands were generally f e r t i l e ,  and t h e  

c l i m a t e  In t h e  are. was suited for a g r i c u l t u r e .  

31 .  Land Use in S u b j e c t  Areas 

On rite tmsis of a11 the e v i d e n c e  of r e c o r d ,  t h e  Comission f i n d s  

th;lt r k  hipt l c s t  and best  use of the  s u b j e c t  l a n d s  o n  t h e  d a t e s  of 

vnlutit i o n  W i i s  for  agr i c u l ~ u r a l  purposes  a t  the subsistence l eve l .  

32. -- Acrcagc Subject  t o  Valuation 

The Commission has previously d c t c m i n c d  that  t h e  actual  conduct  

of and a d v e r t i s i n g  for  t h e  auction sales h e l d  under t h c  y r o v i s i o n s  of 

tht* 1831 t r e a t i e s  was proper. (26 Ind. C1. Comm. 6 2 5 ,  629 ) .  The 

breach complained of herein, theref ore, relates  t o  those l a n d s  which 
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vere sold after  t h e  auctions. Accordingly, the  Commission f i n d s  that 

t h e  lands  to be  valued i n  these claims consist of 23,079 acres located 

in Royce Area 163 and 34.631 acres located in Royce Area 164. hereinafter 

referred to as the valuation lands. The Commission further finds, on the 

basis of a l l  t h e  e v i d e n c e  of record, that  s a i d  lands  were located through- 

out both arcas dnd did not represent a contiguous whole. 

33. Rclatcd Land Harkct  in 1832 - 
As o f  April 1832, there were an estimated 5 , 2 4 2 , 2 2 1  acres of public  

l a d s  i n  Ohio  ava i lab le  for  s a l e  at  t h e  minimum pr ice  of $1 .25  per acre. 

A t  t h e  time (December, 1832) that  t h e  s u b j e c t  reservations were 

made available for sale at p u b l i c  auction, three additional reservation8 

were opened for the same purpose. The Wyandot Reservation (Royce Area 

171) containing 25 square miles and located near Area 163 was offered 

a t  p u b l i c  sole a t  the same time and place as Area 163. The Shawnee 

Rcservationv (Royce Arcas 165 and 166) containing 145 square miles and 

located ncnr Area 164 w e r e  offered a t  p u b l i c  sale  a t  t h e  same t i m e  and 

place as Area 164 .  

34. - Plaintiffs' Appraisal of Royce Areas 163 and 164 

(a) Dr. Roger K. Chisholm, an agricultural economist and plain- 

t i f f s t  expert witness, used conventional market data appraisal pro- 

cedures to determine t h e  fa ir  market value  of a l l  t h e  subject  lands as 

of the va luat ion  d a t e .  In h i s  valuation, Dr. Chisholm used t h e  year 

1831 as the  v a l u a t i o n  date.  
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P l a i n t f f f s '  expert abstracted the deed records of Seneca County 

for land sales in and near Royce Area 163, and Logan County records for 

sales i n  and near Royce Area 164 .  For Area 163 ,  h e  submit ted  t h e  

records  c ~ f  some 1200 transactions in Seneca County for the  period 1831- 

1836. From this larne group, he selected 275  sales  representing 4 6 , 2 4 6  

:ic.rcs w i ~ i c h  sohi for 3 total of $117,025. Except fur his statement 

that no transartinns were used whcrc any l eve l  of Covcrnment was a 

p a r t y ,  or intrafamily transactions were indicated, or there was some 

clement t ~ f  duress as i n  an c s t a t c  or tax  sale, Dr. Chisholm has not 

stlocc*r\ rrny othcr c r i  tc-ria upon which h i s  selection of the  275 sales was 

h a s c d .  In the cast*  of Area 164, Dr. Chisholm sclcctcd the 30 sales 

w h l c l ~  tack p l n c ~  in or around that  area d u r i n g  t h e  1831-1836 period. 

'I'hc.sC s , I I ~ * s  d i s p o s e d  of 3639 acres for a c o n s i d e r a t i o n  of $8,714. 

'I ' i l l : ;  rl.htn, i n  large  p a r t ,  comes from plaintiffs' E x h i b i t  37 which 

r a c m s i s t s  r ) l  p h o t o r o p i c s  of  f i l e  cords p r c p a r c d  by t h e  Scncca County 

H ~ b c t > r t l ~ * r t ;  N r i c c , ,  m d  contains t h e  names of t h e  );rantees and 

+;rantors ,  ciatcs of t h c  transactions, size and location of t h e  l ands  

i ~ ? v d v c d  and tht* pr ices  p a i d .  Hovrver ,  platntif fs d i d  not include 

a n v  nnalvsis of rht* sa l c s  d a t a  a s  to inprovements, soil quality, 

or tract  location. A large p a r t  of p l a i n t i f f s '  sales data represents 

r c s d c s  of  lands w i t h i n  the  subject tracts .  Dr. Chisholm concluded 

t h a t  t i i ~  avornpe price, before any adjustments wcrc made, for t h e  

Area 163 c m p a r a h l c  sales vas $ 2 . 5 3  per acre,  and for t h e  Area 164 

comporat4e salcs was $2.39 per acre,  



(b) Because of the change in the genera l  price levela i n  t h e  

1831-1836 p e r i o d ,  p l a i n t i f f s '  expert found i t  necessary to  apply an 

3dJustment factor to l a t e r  sales t o  a r r i v e  a t  an equivalent  1831 

value. This was done by dividing the consideration received f o r  each 

transaction recorded by an adjustment factor which was arr ived  at by 

dividing 3 pcnerol  pr ice  index for each year (1832 through 1836) by 

t h e  price index for  1831. By this method, plaintiffs' expert  arrived 

a t  an adjusted fair market value of  $2.35 per acre for  Area 163, and 

$2.34 for Area 164. These f i g u r e s  were then applied to the  acreage 

of the two t r a c t s  to arrive a t  a total fair market value of 5186.690. 

P l a i n t i f f s  s u b t r a c t  from t h e  foregoing figure the $115.454.29 received 

from the land sales (see f i n d i n g s  9 and 10, supra), to a r r i v e  a t  the  

sum o f  $71,235.71 which they c la im in damages. 

(c)  The Commission makes the following additional analysis of 

p l a i n t i f f s '  sales data  for  Royce Area 163:  

Year No. of Sales m* - Considerat ion  Per Acre Avera~te 

1831 30 4720 $ 7,180 S 1 . 5 2  

1832 37 5780 8,440 1.66 

1833 50 8520 21,860 2.56 

1834 ' 5 9  9960 22,100 2 .22  

1835 47 8560 24,150 2 . 8 3  

1836 51 8920 31,770 3.56 

* Fron Plaintiffs' Table 10, Ex. V-41, rounded o f f  t o  n a r e s t  10 acres. 



3 5 ,  Defendant's Appraisal of Royce Areas 163 and 161 

Mr. Richard B. Hall,  a real estate  appraiser and defendant's 

expert witness,  valued each t r a c t  separately due to t h e i r  distinctive 

c . h a r a c t e r i s t i c s  in terms of land quality and Location. As the best 

cvidcnci* respccttng t h e  f a i r  market v a l u e  of the  e n t i r e  t r a c t s ,  de- 

fcndant's cxpcrt  considered o n l y  the average p r i c e  per a x e  t h e  land 

was originally s o l d  for when offered to i n d i v i d u a l  purchasers both a t  

auction and a t  subscqucnt private sale. The average sale p r i c e  for 

A ~ C R  163 U ~ S  $1.66 per acre and for  Area 164 was $ 1 . 3 1  p e t  acre,  N o  

sn lcs  data were taken outside of t h e  two reservations for the reason 

that defendant 's expert judged that  such sales may have involved lands 

with improvcncnts, or have been subject to p l u s  factors such as access 

routes, favorable s o i l  quality or desirable  location in relation to 

s ~ t t  l e d  communf t i  e s .  

Gpon t h c  overall sales averages indicated above, defendant's 

i * x p e r t  . i p p l i e d  what kc  described as an accepted r e a l  esta te  formula to 

a r r i v i *  a t  3 percentage of expected resale value a purchaser would pay 

f o r  the lands i f  o f f ered  i n  t h e i r  entirety. The formula, expressed as 

1 / 3  - 1 / 3  - 1/3, is e x p l a i n e d  on the bas i s  of the anticipated dollar 

gross  t o  he  realized from r e t a i l  sa les .  Onc-third would b e  paid  f o r  

t h 4 a  r a w  l a n d ,  one-third would represent  development costs, and onc- 

third would h e  p r o f i t .  In t h e  case of Area 163 ,  where there was a 

bct tcr  market far the  ava i lab le  acreage, defendant's  expert  considered 

t h t  rhe  promotion, development and survey cost would be nominal, and 
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therefore adjusted the formula upvard to 75X for land and 25% for ovsr- 

head. Accordingly,  defendant arrived at a fair market value of $1.245 

per acre ( 7 5 X  of $1.66). Because of t h e  poorer qualitv of Area 164 

and d e f e n d a n t ' s  assumption that  i t  would take a purchaser longer  to 

dispose of these lands, defendant's exper t  es t imated  that a se l ler  would 

require a SOX overhead  margin. Accordingly, defendant  arrived at a 

fa i r  market value f igure  of $0.655 (50 percent of $1.31) per acre 

for Area 161. 

On the basis of the foregoing determinations, defendant concluded 

t h a t  t h e  f a i r  market value of Area 163 was $ 5 1 , 7 0 2 ,  and that  the f a i r  

market value of Area 164 was $25,010. Defendant noted that  i n  findings 

9 and 10, supra, t h e  Commission determined that the proceeds from t h e  

sale of Area 163 l ends  was $ 6 5 . 5 4 6 . 0 4 ,  and that the proceeds from the 

sa le  of Area 164 lands  was $ 4 9 , 9 0 8 . 2 5 .  Defendant concluded t h a t  the 

sale of the reservations by defendant d i d  not result in any damage 

to p l a i n t i f f s .  

36. Auct ion S a l e s  

(a) Area 163. An examination of t h e  sales abstract  ind lca te s  

that at t h e  auct ion of Area 163 lands there werc ap~roximately 250 

t r a n s a c t i o n s  i nvo lv ing  18,409 acres. The average price real ized from 

t h e  p u b l i c  sale  of these lands was $2.09 per acre .  The sales werc 

made generally i n  8g-acre units. About 60 of the 250 sales were for 

less than 80 acres, and 1 5  of these were under GO acres. Prices of 

over $5.00 per acre were pa id  for 14 parcels totalling 670 acres. Ten 
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o f  these sales vere river frontage. Thirty-tvo parcels (about 2200 

acres) s o l d  between $3.00 and S4.50  per acre. All 32 parcels were 

variously located on the  Sandusky River, several  roads, and on o t h e r  

smaller stream. Some 9050 acres so ld  between $1.26 and $2.96  per 

acre,  and they a lso  included r iver  frontage and some improved and cleared 

l a n d s .  Ncarly 70% of the lands sold involved t h e  best lands i n  the 

r c s r r v a t i o n  as  to location and s o i l  qual i ty .  Approximately 6000 acres 

s o l d  at the s ta tu tory  minimum of $ 1 . 2 5  per acre.  A l l  of the purchasers 

at the auction were from re lat ive ly  nearby areas. 

Altogether there were 174 sa l e s  a t  prices of over $1 .25  per acre.  

The quantitv of sa les  a t  prices in excess of $1.25 peaked on December 

12, t h e  second day of the auction, when there vere  01 such sales, and 

d c c l h c d  on Dccernber 19 to  eight such sales, and on the f ina l  day, 

Deecmber 20,  t o  f i v e  such sales (tvo at prices under $1.35 an acre).  

(b) Area 164. An examination of the auction sale abstract for  

Area 164 discloses that approximately 38 transactions took place during 

the e u c t  ion, involving some 3500 acres. Of t h i s  t o t a l ,  2180 acres sold 

at ;he $1.25 per acre statutory minimum. Approximately one-third of 

the l a n d s ,  or about 1360 acres brought prices in excess of $1.25 per 

acre .  m e r e  were no sales in excess of $3.50 per acre, and on the 

second and f i n a l  day of the auction there were only eight sales, none 

of which cxcecded $1.25 per acre.  

Location and personal pre f erence  rather than soil qual i ty  appeared 

to fnfluence buyers, since about four-f i f ths  of the land s o l d  was of 
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varying s o i l  q u a l i t y ,  b u t  close t o  S e l l c f a n t a f n e ,  near  t h e  s o u t h e a s t  

c o r n e r  of t h e  t r ac t .  Although most of the higher prices were paid for 

bot tom and  p r a i r i e  land, much of these l a n d s  d i d  n o t  attract b i d s .  The  

Commission b e l i e v e s  that the l a c k  of r e l i a b l e  t r a n s p o r t a t i o n  f a c i l i t i e s  

in Area 164,  i ts  g e n e r a l  remoteness and i s o l a t i o n ,  and the o v e r a l l  

poor  q u a l i t y  o f  t h e  Land, constituted t h e  principal factors i n f l u e n c i n g  

the low ra te  of sales and low prices  pa id  at the p u b l i c  a u c t i o n  of the  

said t r a c t .  

37.  Conunlssion's Conclusion on Fair Market Value 

The C o m f s s i o n  c o n c l u d e s  t h a t  t h e  a u c t i o n  sales are  t h e  b e s t  ev i -  

d e n c e  of f a i r  market value of the v a l u a t i o n  l a n d s .  The Commission f i n d s  

that the a u c t i o n  sales d i s p o s e d ,  f o r  t h e  nost p a r t ,  of the best lands 

in  Areas 1 6 3  and 164. T h e r e f o r e ,  for purposes of c o m p a r a b i l i t y ,  t h e  

Commission has eliminated from c o n s i d e r a t i o n  a l l  auction sales indicating 

r i v e r  f r o n t a g e ,  bottom l a n d s ,  road f rontage ,  an4  f i r s t  r a t e  farm lands. 

A fcw sales indicating the existence of improvements were also removed 

from c o n s i d e r a t i o n ,  as  w e l l  as t r a n s a c t i o n s  t h a t  i n v o l v e d  less than 80 

8 C  Tt?S. 

Upon c o n s i d e r a t i o n  of t h e  entire r e c o r d ,  and for reasons s e t  forth  

in the opinion, the Commission canclodes that the l a n d s  which were no t  

sold a t  a u c t i o n ,  totaling 23,079 acres in Area 163 and 3 4 , 6 3 1  acres in 

Area 164, in neither case had a f a i r  market v a l u e  in  excess of $ 1 . 2 5  

per acre o n  the respective valuation dates. These lands were subsequently 
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s o l d  by defendant for  the benefit of p l a i n t i f f s  a t p r i c w  less than 

$1.25 per acre.  

-- 

Brantley Blue ,  Commis~ioner 
* 


