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OPINION OF THE CO~lTSSIOEr' 

Blue, Cornmfssioncr, delivered the opinion of the Conmission. 

The claims asserted in these dockets arise out of the Treaty of 

February 28, 1831, 7 Stat. 348, in the case of Docket 341-A, and the 

Treaty  of July 20, 1831, 7 S ta t .  351, in the case o f  Docket 341-E. By 

opinion of December 29, 1971, the Commission found that the defendant 

had breached its duty under said treaties and ordered the cases 

to proceed for t h e  purposes of (1) determining the fair market value 

of the lands involved and the resulting damages, if any, caused by 

defendant's breach, and (2) resolving the accounting issues. 26 Ind, 
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C1. Corn .  625 (1971). On December 7 ,  1972, the Commission issued i t r  

decision on t h e  ~ c c o u n t i n g  phase  of thcsr claims. 29 Ind. C1. tovrx. 262 

(1972).  

of t h e  I.tnd..: i n v o l v t d  and t h c  damages, if  any ,  plaintiff susta ined  is a 

result of dcfcndilnt 's breach oi the  1831 trcatics. The cases were tried 

on A p r i l  16 ,  1973. 

In thu previc3us findings entered i n  t h e s e  d o c k e t s  tkiz  Cornmiss. on 

!/ 
set forth  t h c  pt.brLinc.nt prc lv i s ions  of the trcatics hcrcic involved. 

B r i e f l y  restated,  the  p l a i n t i f f s  ceded t o  thc United States  by sep41rate 

trcatics i n  1831, t h e  Sandusky Reservation (Royce Area 16.2). 

and t h e  Levistown Reservation (Rayce Area l64), with  prov i s ions  for the 

p u b l i c  sale of t h e  lands and t h e  payment of t h e  procecds to the Inc-Lans, 

less c e r t a i n  specified deductions. 

W i t h  reference to the Sandusky Reservation, A r t i c l e  8 of t h e  Yrecrty 

of Fcbruory 2 8 ,  1831, supra, p r o v i d e d ,  i n  part ,  as foll~ws: 

Art .  8 .  Thc United S t a t e s  w i l l  exposc to publ ic  
s a l e ,  to t h e  highest b idder@,  a t  such time and i n  
such manner a s  t h e  Pres ident  may d i r e c t ,  the t r a c t s  
of land here in  ceded by t h e  Seneca I n d i a n s :  . . . 

With reference t o  the Levistown Reservation, Art ic l e  VIII of ihe Treaty 

of July 20, 1831, supra, provided in part: 

Article VIII .  The United States  will exposc t c  the 
highest  b i d d e r s ,  in t h e  manner of selling the public 
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l a n d s ,  the tracts of  land herein ceded by t h e  
Senecas and Shawnees:  . . . 

The Commission determined that at the time of the treaties the sale of 

public lands was governed by the Act of April 24, 1820, 3 Stat. 566, which  

provides, in part, t h a t  no lands s h a l l  b e  sold at e i t h e r  private o r  

p u b l i c  saLe for "less price t h a n  one dollar and twenty-five cents" and  

that the salcs authorized by the a c t  s h a l l  "be kep t  open f o r  two weeks 
2 /  - 

and no longer." In t h e  case of t h e  Sandusky  Reservation, we found 

that t h e  p u b l i c  sale commenced on December 11, 1832, and closed on 

Dcccmbcr 20, 1832 ,  a n d  t h a t  18 ,449 .34  acres (or about 44.G percent of 

t h e  a v a i l a b l e  l a n d s )  had sold, a t  an average p r i c e  of $2.09 per  acre.  

In the case of t h e  Lewistown Reservation, w e  found t h a t  the public 

salt commenced on Dcccmbcr 2 8 ,  1832, and closed on December 29, 1832, 

and t h a t  3 , 5 5 3 . 2 2  ac res  ( o r  about 9.15 percent of t h e  available lands) 
3 /  - 

had s u l d , a t  a n  average price of $1.74 per acre. In neither case had t h e  

s a l c s  remained  open thc f u l l  two weeks required by law. For this r e a s o n ,  

the Commission c o n c l u d e d  t h a t  t h e  U n i t e d  States taCled i n  its duty to 

t h e  p l a i n t i f f s  when i t :  sold t h c  ldnds o t h e r w i s e  than in t h e  manner  

spccifi~d under t h e  provisions of the 1831  t r e a t i e s .  26 Lnd. C1. Comm. 

2 1  Pdg, 7, 26 Ind, C 1 .  Comm. 625, 639. - 
3 /  Fdgs. 9 and 11, 26 Ind.  C l .  Comm. 625, 640.  - 



Thc p l a i n t i f f s  contend, on the basis of expert testlawny and other 

cvidcnc~, that the faf  r market value of a11 the lands i n  toth reservations 

was $186,690. They therefore clafrn in damages $71,235.71, calculated as 

thc  differenre between the $ 1 1 5 , 4 5 4 . 2 9  gross proceeds ultimately realized 

from thc sa le  of the subjcct lands, and the lands' fair market value. 

I)cfcnti;tr~t contends  t h a t  t h e  fair market value of the two tracts was 

$ 7 6 , 7 1 2 ,  and that since the  ultimate sales  of the lands netted a larger 

sum, c l l c  p l a i n t  i if's vcBrc not damaged. 

Thc parties have s t i p u l a t e d  t h a t  the lands which werc to be sold for 

ttrc b c n r ~ f  i i of the p 1 ; i i n t i f f s  consisted of 41,528 acrcs i t :  Royce Area 

163 ( S n n t l u ~ k y  Krservn:ion), and 38,184 acrcs in Royce Are;: 166 (Lewis- 

town Hc~~rvntion), o r  a t o t a l  of 7 9 , 7 1 2  acres in both  res~:rvations, 

Both t r ' i c t s  weri .  sf tuated i n  northwesterly Ohio, Royce A:-ea 163 was 

locatcti on thc e n s t  sidr of the Sandusky Rlvcr ,  about 85 rii les due 

north o f  Columbus and 20 miles from t h e  Lake Erie shore .  The greater 

part  of  t h i s  t r a c t ,  a p p r o x i n a t e l y  four-fifths, was located in Seneca 

County and tho remainder in southern  Sandusky County. Royce Area 166 

was iocittcd an t h c  htai~dwntcrs of t h e  Nfami River just north of the 

(;rwnc.vi 1 lc Trcantv l ine in the middle of t h c  western half of Ohio, 

obvut 5 5  m i  lcs nurthw*?st of Columbus. The greater part o l the tract 

was in northwest Logan County and the rest in She lby  and Allen ( n w  

Auglalzc) Counties. The tracts were approximately 50 miles distant 

from each other.  

As cvidencc of t h e  value of  the s u b j e c t  tracts, both parties rely 

substantially on the testimony, reports, and supporting documentation 
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of e x p e r t  witnesses. D r .  Roger  K. Chisholm,  an a g r i c u l t u r a l  e c o n o m i s t ,  

t c s t i f i c c i  on b e h a l f  of  p l a i n t i f f s ,  and Mr. Kicha rd  B. H a l l ,  a r e a l  e s t a t e  

c o n s u l t a n t  and a p p r a i s e r ,  t e s t i f i e d  f o r  t h e  d e f e n d a n t .  

Tllere a p p e a r  t o  b e  no s e r i o u s  d i f f e r e n c e s  be tween  t h e  p a r t i e s  

w i t h  rcspcct t o  t4c d e s c r i p t i o n  of  t h e  s u b j e c t  l a n d s  i n  t e r m s  of l o c a -  

t i o n ,  t opog raphy ,  s o i l  c o n d i t i o n  and q u a l i t y ,  and climate. P l a i n t i f f s ,  

in  t h e i r  b r i e f ,  h a v e  r e l i e d  t o  some e x t e n t  on d e f e n d a n t ' s  r e p o r t s  and 

and b o t h  p a r t i e s  rely on a s u r v e y o r ' s  f i e l d  notes t a k e n  i n  a 

survey of the s u b j e c t  l a n d s  between August and November 1832 t o  reach con- 

c l u s i o n s  as t o  t h e  q u a l i t y  of the s o i l s  t h e r e i n .  D r .  Chisho lm d i d  n o t ,  

however, examine  tht? f i c l d  n o t c s  f o r  p u r p o s e s  o f  p r e p a r i n g  h i s  v a l u a t i o n  

r e p o r t  . 

T h c ~  s ~ ~ r v c v o r ' s  no t cbs  m d c  i n  l a t e  1832  a f f o r d  a n  o v e r a l l  view o f  

tile r m c r v n t  i o n s  i n  t11c . i  r o r i g i n a l  c o n d i t i o n .  The  d e s c r i p t i o n  i n  t h e  

n o t c s  is r c p r c s t 3 n t o t i v u  of contemporary  s t a n d a r d s  f o r  j u d g i n g  l a n d  

q u , l l  i ty a n d  is o f  t l l ~  k i n d  p o t e n t i a l  purchasers would h a v e  u n d e r s t o o d .  

C f .  Sac anti Fox T r i b c  of ? l i s s o u r i  v .  C n i t t d  S t a t e s ,  Docket  1 9 5 ,  1 3  - 
Tnd. C 1 .  C o m m .  295, 315 ( 1 9 6 4 ) .  

Wc f i n d ,  b a s ~ r i  on the s u r v e y o r ' s  n o t e s ,  and i n  t h e  absence o f  

h c t t e r  e v i d e n c e  of l a n d  q u a l i t y ,  t h a t  a p p r o x i m a t e l y  t w o - t h i r d s  o f  t h e  

ncrcage i n  Area 1 0 3 ,  i n c l u d i n ~  mos t  of the  r i v e r  frontage, c o n t a i n e d  r i c h  

s o i l s  m t x d  w i t h  some good s o i l s ,  and t h e  balance c o n t a i n e d  p o o r ,  o r  

t h i r d - r a t e  s o i l s .  I n  t h e  case of A r e a  164 ,  w e  f i n d  t h e  amount of r i c h  

and good soils t o  have been s u b s t a n t i a l l y  l e s s .  
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Both p a r t i e s  assumed that as  a consequence of the  breach by defcnd- 

ant  of thc 1831 treetics the entirety of both tracts was subject t o  

valuations In our 1971 opin ion ,  w, a t  6 2 9 ,  t h e  Commission was 

q u i t c  s p ~ c i f i c  that  the advert i s ing  for and conduct of the auction sales 

v m  p r o p e r .  Thc sales themselves were n o t  t a i n t e d  i n  any way by 

dcfcndant's closing of t h e  auction short of the prescribed two-week 

pcriod. The hre;ich was only pnr t ta l ,  w i t h  liahility for  .my damages 

eppropriat  o t t w r c t o .  

As i-i result o f  timt opinion, p l a i n t i f f s '  claims wcre already c i r -  

ctlmscrfbed and conf incd t o  rhe lands which wcre not s o l d  a t  a u c t i o n .  

Our conccrll therefore is litnitcd to the 34,631 acres t h a t  remained 

unsold In Arca 161 aft? the  23,079 acres remaining unsold :n Area 163. 

I t  was tlrcsc lands that  were to be valued.  Accordingly,  comparable 

sales shorlld have been r r l a t e d  to t h e  acreage which was n o t  sold during 

thcl r r r ~ i - t  i o n ,  hcercinaf t cr r e f e r r e d  t o  a s  the va luat ion  l a n d s .  

Thin v,i I I J ~  t ion  di l t  cs for the valuation lands arc t h e  r e spec t ive  

d a t ~  of {It-ftbndant 's breac1tc.s of t h e  t r e a t i e s ,  L . e . ,  the dates 

i r n m r ~ l i ~ l t c l \  fnllouing t h e  dates  that t h e  aucticws ceased impropcrlv.  

Tltt~s, Dcccmi~r.r 2 1 ,  1 8 3 2 ,  is the valuation date  f or  the Area 163 

l a n d s ,  and D c c c ~ h c r  30 ,  1832, is t h e  valuation date f o r  the Area 164 

lands.  Thc p a r t i e s  erred in u s i n g  the dates of cessfon as the  valua- 

t ion  rfates. 

I n  our findings of f a c t  we have examined the evidence pertaining 

to p o p u l a t i o n  growth, migration movements, economic trends, and other 
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factors r e l a t e d  to  t h e  economic deve lopment  o f  Oh io  i n  t h e  1 8 3 0 ' s ,  and 

the ir  e f f e c t  on t h e  s u b j e c t  a r e a s .  

Tllc s u b j e c t  a r e a s  were r emo te  and  i s o l a t e d  f rom O h i o ' s  m a j o r  popu- 

l a t i o n  ccntcrs t o  s u c h  a degree t h a t  t h e y  w e r e  n o t  d i r e c t l y  a f f e c t e d  

by t h e  economic g rowth  t h e s e  c e n t e r s  we re  e x p e r i e n c i n g  i n  t h e  1 8 3 0 ' s .  

Fo r  example ,  a l t h o u g h  l a r g e  towns s u c h  as Dayton and C i n c i n n a t i  e n j o y e d  

economic and i n d u s t r i a l  g rowth ,  t h e  s a l e s  a b s t r a c t s  o f  t h e  a u c t i o n e d  

l a n d s  d i s c l o s e  no p u r c h a s e r s  f rom any  o f  these r e l a t i v e l y  d i s t a n t  

a r e a s .  C a n a l  b u i l d i n g  i n  o t h e r  p a r t s  of t h e  s t a t e  d i d  n o t ,  a t  t he  

ear ly  s t a g e  of  t h e  s o - c a l l e d  c a n a l  b o o m , i n f l u e n c e  t r a n s p o r t a t i o n  

e n t e r i n g  o r  l e a v i n g  t h e  s u b j e c t  a r e a s .  None of t h e  cana ls  u l t i m a t e l y  

complc tcd  would  e v e r  c ross  t h e  s u b j e c t  a r e a s ,  and t h e  r i v e r s  i n  and  

a round  t h e  s u b j e c t  a r e a s  we re  n o t  l a r g e  enough t o  p e r m i t  n a v i g a t i o n  

by l a r g e  v e s s e l s .  T r a n s p o r t  i n  and a round  t h e  s u b j e c t  a reas  was n o t  

well d e v e l o p e d ,  and m i g r a t i o n  and  i n d u s t r i a l  deve lopmen t  d i d  n o t  grow 

r a p i d l y  i n  t h e  s u b j e c t  a r e a s .  

To a r r i v e  a t  t h e  f a i r  market v a l u e  o f  t h e  s u b j e c t  l a n d s ,  D r .  

Chisho lm examined deed  r e c o r d s  of l a n d  s a l e s  i n  and n e a r  s g b j e c t  t r a c t s .  

P l a i n t i f f s  s u b m i t t e d ,  as  t o  Area  163 ,  a  r e c o r d  o f  a p p r o x i m a t e l y  1200  

t r a n s a c t i o n s  i n  S e n e c a  County wh ich  t o o k  p l a c e  be tween  1 8 3 1  and 1836 .  

O f  t h e s e  t r a n s a c t i o n s ,  p l a i n t i f f s  s e l e c t e d  2 7 5  s a l e s ,  i n  and a d j o i n i n g  

t h e  r e s e r v a t i o n ,  i n  wh ich  46 ,246  a c r e s  we re  i n v o l v e d .  The t o t a l  con- 

s i d e r a t i o n  f o r  t h e s e  s a l e s  was $117 ,025 ,  which y i e l d e d  a n  a v e r a g e  of 

$2.53 p e r  acre .  For Area  164,  p l a i n t i f f s  found  t h a t  o n l y  30 comparab l e  

s n l c s  t ook  p l a c e  i n  t h e  1831-36 p e r i o d ,  yielding $8 ,714 ,  01 a n  a v e r a g e  

of  $2.39 p e r  a c r e .  



To s a l e s  after 1831. p l a i n t i f f s '  expert  applied an adjustment 

f w t o r  computed by d i v i d i n g  a price index for each year by the index for 

1831. According to plaintiffs, t h e  adjustment f a c t o r  i s  app l i cab le  

bccausc land prices frequently reflect changes i n  the general price 

levels at large. Thus, plaintiffs arrive a t  an a d j u s t e d  f a i r  market 

v a l u e  of $ 2 . 3 5  for Area 163, and $ 2 . 3 4  for Area 1 6 4 .  

The Comraission h a s  considered one of t h e  b e s t  indicators of market 

vaiuc to be  thc  price paid for lands which were sold on or about the 

valuation date, and w h i c h  were comparable in quality and quantity to 

t h e  arcn being valued.  See ?!iaml T r i b e  v.  United S t a t e s ,  Docket NOS.  

2 5 3 ,  et n l . ,  22 Ind. C1. Corn.  92 (1969). However. w e  f i n d  t h e  

carnparilbi l i  t y  of p l a i n t  i f  fs'  sales s e r i o u s l y  d e f  i c l e n t .  

P l a i n t  f f f s  ' claim of comparahili t y  is  based s o l e l y  on the fact 

that the s a l e s  data  t r e a t s  lands i n  or adjoining the s u b j e c t  t r a c t .  

The p l a i n t i f f s  have presented  no evidence t h a t  t h e  lands sold i n  the 

pr iva te  tr-qnsactions u t i l i z e d  f o r  va lua t ion  purposes were comparable 

to t h c  s u b j e c t  lands. Except for plaintiffs' s t a t e m e n t  that  they 

climinntcd c e r t a i n  sales that  may have shown intrafarnfly transactions, 

d u r e s s  or government sales, p l a i n t i f f s  have not i n d i c a t e d  any other 

crttcrin upon which t h e i r  s e l e c t i o n  was based. While i t  appears that a 

large part of the soles data submit ted  by plaintiffs includes resales 

of c e r t a i n  lands  w i t h i n  the subject tracts, factors such as improvements, 

location, ot soil quality of the lands involved in these sales, are not 

indicated. 
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I n  a d d i t i o n ,  p l a i n t i f f s  do n o t  d i s t i n g u i s h  be tween  t h e  l a n d s  sold 

at  t h e  a u c t i o n  and t h e  l a n d s  r e m a i n i n g  u n s o l d  a t  t h e  c o n c l u s i o n  o f  

t h c  a u c t i o n ,  The e v i d e n c e  shows t h a t  t h e  b e s t  l a n d s  w e r e  s o l d  a t  a u c t i o n .  

Sales  d a t a  s h o u l d  be  shown t o  r e f e r  t o  l a n d  of t h e  q u a l i t y  o f  t h e  t r a c t s  

r e m a i n i n g  a t  t h e  c o n c l u s i o n  o f  t h e  a u c t i o n  i n  o r d e r  t o  b e  c o n s i d e r e d  

comparab l e .  P l a i n t i f f s  d i d  n o t  a t t e m p t  t o  make s u c h  a showing .  

F i n a l l y ,  p l a i n t i f f s  i g n o r e d  t h e  b e s t  comparable s a l e s  e v i d e n c e ,  t h a t  

is, t h c ?  p r i c e s  o b t a i n e d  from s a l e s  o f  r e s e r v a t i o n  lanc!s a t  t he  r e s p e c t i v e  

a u c t i o n s  h e l d  immcdfn t e ly  p r e c e d i n g  the v a l u a t i o n  d a t e s .  

For thcbsc r e a s o n s ,  w e  r e j e c t  p l a i n t i f f s '  c o n t e n t i o n s  a s  t o  f a i r  

markc t  v n l u c .  

Thc d c f c n d n n t ' s  a p p r a i s e r ,  Mr. H a l l ,  b a sed  h i s  o p i n i o n  o f  t h e  f a i r  

market v a l u e  of t h e  two r e s e r v a t i o n s  o n  a n  a n a l y s i s  o f  t h e  sa les  of t he  

l a n d s  in s a i d  trncts under the p e r t i n e n t  t r e a t i e s .  Y r .  H a l l  a r r i v e d  

a t  h i s  v a l u e  c o n c l u s i o n s  by t a k i n g  f rom t h e  sa les  a b s t r a c t s  t h e  aegre- 

Ro te  acreage s o l d  of each r e s e r v a t i o n  and  t h e  t o t a l  pu rchase  p r i c e ,  

nnd computin~ therefrom the a p p r o x i m a t e  a v e r a g e  p e r  acre  p r i c e .  H i s  

nggrpgilte sa lcs  f i g u r c ,  i t  is n o t e d ,  i n c l u d e s  p u b l i c  a u c t i o n  s a l e s  a s  

w e l l  a s  t h e  s t ~ l ) s c q u ~ n t  p r i v a t e  e n t r y  s a l e s  o f  t h e  l a n d s  remain ins  i n  

t h e  t r n c t s  a f t e r  t h e  a u c t i o n s .  Assuming a s i n g l e  p u r c h a s e r  f o r  t h e  

t.nt f re t ract ,  who would r e s e l l  i n  i r ~ d i v i d u a l  p a r c e l s ,  ?ire Hall t h e n  

d i s c o m t c d  t h c  p e r  a c r e  p r i c e  t o  a c c o u n t  f o r  deve lopmen t  and  h o l d i n g  

c o s t s ,  and p r o f i t  f o r  the p u r c h a s e r .  



In the case of Area 163,  the sales records s h w  that the  lands 

t h e r e i n  ultlmatcly sold for an average of $1.61 per acre, and in Area 

1 6 4 ,  a t  an .ivcrage nf $1 ' 3 1  per acre.  Mr. Hall used a discount formula 

of 7 5 X  for tr lc 1,inrt .mi 25Z for overhead and prof i t  for Area 163. 

For A r m  164, t h e  tf I S C ~ U I I ~  furmula was on a 50-50 b a s i s .  Thus, the  

appraiser ,rrriveI1 a t  .I f a i r  market value of $1.265 per acre (75% of 

$1.66) i n  Arcw l b - 1 ,  :~r:rl SO.655 per acre  (SOX of $1 .31)  i n  Area 164.  

!+'c :)grcc w t ttr defendant's content ion  that  t h e  actual sales of the 

subjec t  I antis are  R G O ~  evidence of va lue .  In e f f e c t  , def  ertdont sought 

t o  ctVve1op ;I ccmyarahlc s d c s  index by an a n a l y s i s  of t h e  prices  the 

s ~ t h j e c t  lands sol[! f o r  during t h e  s evera l  years it took t o  d i s p o s e  of 

thcm. Howrvt.r,  wc t h  n o t  agree with defendant's method of doing  S O .  

Thc p r i  v ~ t c  s i i l  c s  t tansacted over several years af ter  the cloee of 

t h e  auc t f o m  should nut have been included i n  defendant's determination 

of thc f a i r  rndrkct vnluc. of t h e  lands subject to  va luat ion  i n  these 

c l d m .  l d h i  lc s w h  s,iles I n w l v c d  the very l a n d s  b e i n g  va lued,  they 

wcrc s u l ~ j r c t  t o  <ttc,pasal a t  thc federal  statutory minimum of S1.25 per 

acre and thert. fL,re m u  l d  not h e  considered bona f i d e ,  arms-length 

t s t i n s .  C f .  ? l i d m i  T r i b e  of Okiahem v .  Unitcd S t n t e s , 1 6 6  C t .  

C1. 421, 451-4V. 175  F. Supp. 926, 943-944 (1959) ,  aff'g i n  part,  

rev'g i t 1  pnr t .  Dockets 67 and 1 2 4 ,  4 Ind. C1. Cam. 316 (1956) .  I n  

fact .  the record establ ishes  t h a t ,  w i th  one or two minor exceptions, 

there was no competitive b i d d i n g  for any of the lands dispc.sed of a t  

private entry .  
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D e f e n d a n t ' s  a p p r a i s e r ,  who a c c u r a t e l y  a n a l y z e d  t h e  sales a b s t r a c t s ,  

found that  t h e  most  d e s i r a b l e  l a n d s  i n  t he  two t r a c t s  s o l d  f i r s t  a t  

a u c t i o n  and  a t  r e l a t i v e l y  h i g h  p r i c e s .  However,  d e f e n d a n t ' s  method 

o f  cornputat  Lon a l l owt*d  f o r  no d i s t i n c t i o n  between t h e  l a n d s  which s o l d  

a t  a u c t i o n  and t h e  l a n d s  w h i c h  remained  a f t e r  t h e  conc lus ion  o f  the 

a u c t i o n .  By t a k i n g  a s t r a i g h t  a r i t h m e t i c  a v e r a g e  of  b o t h  a u c t i o n  and 

p r i v a t e  c n t r y  sa les ,  M r .  Hal l  assumes t h a t  a l l  t h e  a c r e a g e  i n  b o t h  t r a c t s  

was of  csqual q u a l i t y  and v a l u e .  We have  a l r e a d y  d e t e r m i n e d  above t h a t  

t h e  o n l y  l a n d s  t o  be  h e r e  a r e  t h o s e  which  remained  u n s o l d  a f t e r  

tllc clost. of thc auc t i on ,  and t h a t  any  f i n d i n g  of c o m p a r a b i l i t y  mus t  b e  

r t l l i i t cd  t o  thrbsc l a n d s .  As t o  t h c  d i s c o u n t s  t a k e n  bv ?!re H a l l ,  we do  

n o t  bclievc t h a t  t h e  f a c t s  war ran t  s u c h  a downward a d j u s t m e n t .  

Wc h c l i c v e  t h , l t  tllc a u c t i o n  s a l e  abs t racts  t a k e n  a l o n e  c a n  b e  

p r o p e r l y  c o n s i d e r e d  t h e  b a s i s  of  n comparable  s a l e s  i n d e x  f o r  p u r p o s e s  

of v a l u a t i o n  h e r e i n ,  w i t h  some necessary a d j u s t m e n t s  t o  a r r ive  at a 

reasonable d e t e r m i n a t i o n  of c o m p a r a b i l i t y .  A s  n o t e d  e a r l i e r ,  t5e  a u c t i o n  

s a l e s  wcrc proper in c o n d u c t  and advertising. F o r  t h e  most p a r t ,  t h e  

sa1t.s i n v o l v e d  i n d i v i d u a l  p u r c h a s e r s ,  w i t h  n o  l a r g e  b l o c  s p e c u l a t i v e  

t r a n s n c t  t o n s  e v i d e n c e d  i n  t h c  r c c o r d  . 
Tn Area 163, t h e r e  we re  a p p r o x i m a t e l y  250 t r a n s a c t i o n s  a t  a u c t i o n  

i n v o l v i n g  18 ,449  n r - r e s  wh ich  s o l d  a t  a n  average of $2 .09  p e r  a c r e .  The  

t y p i c a l  s a l e  was made i n  89 -ac r e  u n i t s ,  w i t h  mos t  b u y e r s  a c q u i r i n g  more 

t h a n  one  s u c h  u n i t .  O u t  of t h e  250 s a l e s ,  however ,  60 t r ansac t ions  
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were of less than 80 acres and 15 of these under 40 acres. Only 16 

psrcels,totaling 670 acres, brought over $5.00 per acre. Ten of these 

sales were river frontage. About 2200 acres sold between $3.00 and 

$ 4 . 5 0  per acre. These consisted of 32 parcels  variously located on 

t h c  Ssnduskv River, severa l  roads, and on other s t r e a m s .  Some 9000 

acres sold for between $1.26 and $2.96 per a c r e ,  and also included rivet 

frnnt;ij:i. and some inproved lands. Approximately 6000 acrzs went for the 

statutory mlnlmum o f  $ 1 . 2 5  per acre.  While there  were some inconsisten- 

cies in the sales p a t t e r n ,  the sales generally reflected a strong 

demand for the s u p e r i o r  river front properties,  bottonla~ds, road 

f r o n t a ~ e ,  and f i r s t  rate farm l a n d s  w i t h  improvements. The record 

a lso  discloses  that during the closing days of the auction, bidding 

above ttrr $ 1 . 2 5  per acre minimum was rapidly d e c l i n i n g .  

I t  is clear from the record that thc auction sale disposed of the 

b e s t  lands in Area 163 and that those which remained were the least 

d c s l r a h l e .  An ~ ~ x a n i n a t i o n  of the auction sa le  abstract (Vol. I1 of 

d c f ~ n d a n t ' s  appraisal r e p o r t ,  p. 1 8 f f . )  shws that  nearly 70% of the 

lauds sold involvt?d t h e  best l a n d s  in the reservation, in tcms of 

location .m! soil quallty. To arrive at a comparable sales index, it 

is wcessnry ttrercf ore, to se lcct  those sales which are s e l f  f iciently 

rcprcscntativu and comparable to t h e  remaining lands beins valued, The 

favored, choicr: tracts  wMch brought the highest prices a * ~ d  included 

principally river frontage lands cannot be considered com:3arable here, 

nor can the 60 some transactions (other than river front) that involved 

less than 80 acres, 



We may reasonably assume chat  most of the  preferred lands in the 

tract  s o l d  a t  the auction, and that the lands which remained unsord at 

t h e  conclusion of the  auction included m o s t  or a l l  of the  l e a s t  d r s b -  

able  lands  in the  t r a c t .  We must then consider what price? t h e w  't!s;i 

d e s i r a b l e  l a n d s ,  which d i d  not  s e l l  a t  a u c t i o n  for t h e  $ 1 . 2 5  mini0.tm 

p r l c e ,  would bring a t  a sale wi thout  t h e  $1 .25  minimum p~ ice a f ?*  dii:rs 

after the  auction. 'It is a reasonable conclusion that  t h s e  land.; 

would s e l l  f o r  something Less than $1.25 an acre .  !fowcvor, to s o w  

d e g r e e ,  the  lands w i t h  a value below $ 1 . 2 5  n i g h t  b e  o f f s r t  by sort* 

superior lands ,  still unsold a t  the  c o n c l u s i o n  of the a u c t i o n ,  w i t h  i t  

value i n  excess of $ 1 . 2 5  an acre. 

Upon constdcration of t h e  e n t i r e  record ,  the Cornmiss ion  has  -cnAuded 

that t h e  fair market value,  December 21, 1832, of the 23,079 acre.-. in 

Arca 163 which were not  s o l d  at a u c t i o n , d i d  not exceed $1 .25  per rirre. 

Slncc ptatntfffs' lands sold for average prices no less than Sl.?'; per 

acre. they have not s u f f e r e d  any damages as a r e s u l t  of te fendan: .  4 

breach of the 1831 t r e a t y .  

In the case of Arca 164, an examination of t h e  a u c t l u n  sa le  .r>stract 

shows that p u b l i c  i n t e r e s t  i n  these lands was minimal. t .s  noted ear! icr, 

the lands in Area 164 were generally of r e l a t i v e l y  poor cuality, . ~ n d  

the tract itself was located i n  an i s o l a t e d  area of Ohio. O f  t h ~  3500 

acres sold a t  a u c t i o n ,  2180 sold a t  t h e  $1.25 per acre st i t tutary  

minimum. Approximately one-third of the lands sold, or i ::6O acrwl, 
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brought p r i c e s  in excess of $1.25. There were no b i d s  or sales above 

$3.50 per acre, and on the second and final day of the auction, there 

were no bids in excess of $1.25 per acre. In general, t h e r e  was l i t t l e  

demand for  t h e s e  l a n d s  and the p u b l i c  auction involved only 38 transac- 

tions. The average per acre pr ice  'at the public sale of these lands 

was $1.74. Upon consideration of the entire record, and based on 

tcasonlng similar t o  that  a p p l i e d  to area 163, the Commission concludes 

that t h e  3 4 , 0 3 1  acres in Area 166 which were not s o l d  a t  auction d i d  

not h;)vc a f a i r  market value on December 30, 1832, in excess of $1.25 

pcr acre .  Since plaintiffs' l ands  s o l d  for average prices no less than 

$ 1 . 2 5  p e r  arm,  t h w  ' ~ n v c  not suffered any damages as a result of 

defendant's breach of t h e  1831 t r e a t y .  

On the whole, considering the quality of the lands and t h e  compar- 

able sales data, and looking at all the evidence of record, the  total 

of $ 1 1 5 , 4 5 4 . 2 9 ,  which was ultimately realized by the auctions and at 

~ubsequent private sales in accordance with Article R of the 1831 

treaties, was an amount in excess of the f a i r  market value of the eub- 

f c c t  tracts as of  the taking dates. It therefore appears that  defendant 

m e t  i t s   foresa said obligations under the trcatics. 

Wc nap add that, although the conscionability of thc 1831 treatfes 

as a whole was not at issue, f f  we consider the conclusioa here in  that 

the soles proceeds were in excess of the fair market value of the lands 

on the valuat ion dates , the  surplus of $20,700.82 due t h e  Indians after 

thc deductions from the sales proceeds (see 29 Ind. C1. Corn., supra), 
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as well as the 127,000 acres of land vest of the Mississippi vhich plain- 

ttffs obtained, it appears that overall the plaintiffs received under 

t h e  treaties fair value for their lands. 

There is an a d d i t i o n a l  flaw in plaintiffs' argumenr ~ h i c h  would 

deny them recovery i n  t!lese claims. In our 1971 order w e  stated that 

the issues t o  be resolved were the fair market value of the lands and 

the  damages, I f  any, resulting from defendant's breach. 

Normally damages for the breach of  a legal obligation would be 

calculated a s  the difference between what one would have received if 

the obligation had been satisfied according to its terms and what one 

In fact received. See Reynolds v. United States, 141 Ct. Cl. 211. 158 

F. Supp. 719 (1958). Thus, the measure of damages i n  these  claims, 

assuming plaintiffs could prove them, vould be the difference b e t w c n  

the sales proceeds plaintiffs would have realized had t h e  l ands  which 

were not offcred a t  auct ion  been offered for sale competitively or. an 

open market at auction, and the  proceeds ultimately credited to plain- 

t l f  is' accounts by the defendant af ter  disposing of all the lands. 

I n  order for  p l a i n t i f f s  to preva i l  here ,  however, they must show 

and prove more than merely the f a i r  market value of the  srthject lands.  

Plaintiffs have the  burden to  show that there  vas such denand that, 

but for defendant's breach of the 1831 treaties, the remaining lands 

not sold according to t h e  terms of the  agreements could hove been s o l d  

during the auction period. This matter goes to the  fact  of damages and 
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must be e s t a b l i s h e d  v i t h  a deqree of certainty. See Paleer v. Connecti- 

cut Railway Co., 311 U.S. 564 (1941 ) ;  Penker Constructioc Co. v. United 

States ,  96 Ct. CL. I. (1942). Plaintiffs did not sustain the burden of 

provinq damages arising out of defendant's premature termination of the 

auct ion.  

P l a i n t i f f s  have not  submit ted  evidence or argued tha t  a demand would 

have existed for tho remaining subject lands had the auction remined 

open .  As w e  have noted above, on the last day of the auction of Area 

164 therc wcrc no sa les  in excess of the minimum price. As to Area 

163, during the f i r s t  seven days of the auction there were 161 sales 

at  p r i c e s  in excess of $1 .25 .  However, on December 19 tkere vere only 

eight such sales, and on December 20, the  final day ,  there were only  

f i v e  such s a l e s  ( two a t  prices under $1.35 per a c r e ) .  In the face of 

t h i s  evidence, it is a reasonable conclusion that demand for lands at  

prices i n  excess of $1 .25  per acre had ceased by the f i n a l  day of the  

auction for  each area. 

We appreciate thc  d i f f i c u l t y  of proof which confronts the plaintiffs. 

A1thoup.h t h e  lack of proof of demand does not extinguish defendant's 

b r c ~ r h  or fn any way excuse i t ,  i t  does tend t o  confirm that the  breach 

was merely technical and that, in reality, plaintiffs suffered no 

damages resulting therefrom. 

Wc further note that there is implicit in plaintiffs' view of these 

claims, 3 ~foposftion that defendant, notwithstanding the express term 
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of the 1831 t r e a t i e s ,  was under some obligation to sell all of t h e  

lands within the two-veek period and at a price substantially in ex- 

cess of the s t a t u t o r y  minimum of $1 .25  per acre.  The defendant ,  of 

course, d j d  not  guarantee s u c c e s s f u l  auction or any particular amount 

i n  proceeds. and cleclrlv could not do so. We have a lready analyzed  the 

a u c t i o n  sales, and while ve know that t h e  lands which actually sold 

at auction averaged $2.09  and $1 .74  per acre for Areas 163 and 164, 

respectively, we cannot assume that because a portion of these lands  

sold st the prices i n d i c a t e d ,  the whole might have sold e t  t6ese 

prices, particularly  in the absence of evidence  that all of the lands 

were of equal  value,  The most reasonable assumption w e  can make under 

the circumstances 1s that the best lands sold at auct ion ,  and the 

remaining lands c o u l d  not have been expected t o  bring more than $1.25 

per acre. 

In c o n c ~ u s i o n ,  w e  f i n d  that p l a i n t i f f s  have f a i l e d  to establish a 

f a i r  market value of t h e  subject lands i n  excess of the  amount received, 

and they have 

damaged them, 

also failed to show that the breach of the treaties 

This disposes of a l l  of the i s s u e s  before us at  t h i s  

time. Accordingly ,  p l a i n t i f f s  are not entitled t o  recover i n  t h i s  

phase of the  claims. Therefore, t h e s e  claims will proceed to a 

determinat ion  o f  offsets, i f  any, allowable under the Indian Claims 



Commission Act against the earlier interlocutory avard in this case 

pursuant to  our order of December 7 ,  1972. 

Brantlev Blue,  ~mhissioner 

We concur: 


