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TE-NOAK BANDS OF WSTLR?: 
SHOSHONE INDIASS OF NEVADA, 
suing 0.1 behalf of  t h e  
Western Shoshone Sat  ion 
of Indi.zns, 

Plaintiff, 

THE UNITED STATES OF A K C R T C L I ,  

Docket No. 326-A 

Frnnccs L. Horn, Attorney f o r  Plaintiff. 
!Jilkinson, Cragun & Barker and 
Charles A. Hobbs were on the brief. 

Crnig A .  Decker, with whom w a s  A s s i s t a n t  
A t t o r n e y  General  Wallace M. Johnson, 
Attorneys for Defendant .  

Blue, Commissioner, d e l i v e r e d  t h e  opinion of t h e  Comission. 

The plaintiff, Western Shoshone ?ki t ton ,  has filed a motion for  

rrhearing directed to our  d e c i s i o n  i n  t h i s  docket of October 4, 1973 
1/ - 

(31 ind. C I .  Corn. 427). There  are three things t h e  plaintiff a s k s  

u s  to do: 

1 /  The o the r  plaintiff involved in the decision of October 4, 1973, t h e  - 
Mescalero Apache Tribe, Docket 22-G, h a s  n o t  j o i n e d  i n  the p r e s e n t  
mo t ion .  The defendant has already filed notice of appeal in Docket 2 2 4 .  
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(1) Rule t h a t  t h e  de fendan t  is l i a b l e  t o  i t  f o r  not i n v e s t i n g  t h e  

i n t e r e s t  e a r n e d  on t h e  Wes t e rn  ~ h o s h o n e ' s  separate "P roceeds  of Labor" 

a c c o u n t  e s t a b l i s h e d  i n  1930.  

(2 )  Reverse o u r  r u l i n g  t h a t  s h o r t a g e s  i n  payments  under t r e a t i e s  

a rc  not  t r u s t  f u n d s  w i t l i i n  t h e  meaning of t h e  Act  of Sep t embe r  11, 1 8 4 1 ,  

3 1  U . S . C .  5 547.2. 

(3) Rule t h a t  t h e  d e f e n d a n t  is l i a b l e  f o r  l o s t  income,  i f  a t  any 

time a f t e r  1930 t h e  p l a i n t i f f ' s  Proceeds of Labor  f u n d  c o u l d  have been 

i n v e s t e d  in a u t h o r i z e d  s c c u r i t i c s  y i e l d i n g  i n t e r e s t  a t  a  h i g h e r  r a t e  

than  t h e  4 p e r c e n t  p a i d  by t h e  t r e a s u r y .  

The d e f e n d a n t  oppose s  a l l  three aspec ts  o f  t he  m o t i m .  

The plaintiff h a s  3lso f i l e d  s u p p l e m e n t a l  e x c e p t i o n s  t o  t h e  

d e f e n d a n t ' s  a c c o u n t i n g .  P u r s u a n t  t o  l e a v e  g r a n t e d ,  t h e  d e f e n d a n t  

answered these e x c e p t i o n s  on Narch 28,  1974 .  The p r e s e n t  opinion 

does not  deal with issues raised f o r  t h e  f i r s t  time by t h e  

answer .  

I n  Part  TV o f  t h i s  o p i n i o n  w e  p r e s e n t  a c a l c u l a t i o n  of t h e  damages 

due to t h e  Wtstern Shoshone  N a t i o n  under o u r  O c t o b c r  d e c i s i o n .  

Thc f i r s t  three p a r t s  of t h i s  o p i n i o n  d i s p o s e  of t h z  t h r e e  a s p e c t s  

of t h e  p l a i n t i f f ' s  motion f o r  r ehear ing .  

I n v e s t m e n t  o f  n o n - i n t e r e s t - b e a r i n g  f u n d s  made 
up of inrerest on P r o c e e d s  of Labor  f u n d .  

I n  our O c t o b e r  o p i n i o n  w e  d e c l i n e d  to a d j u d i c a t e  t h e  q u e s t i o n  of 

tlle Government ' s  d u t y  t o  i n v e s t  t h e  non-interest-bearing f und  made up 

of i n t e r e s t  p a i d  upo:~ the p l a i n t i f f ' s  Proceeds of Labor  'und,  because 
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of t h e  p l a i n t i f f ' s  f a i l u r e  t o  r a i se  t h e  q u e s t i o n  by a p p r o p r i a t e  e x c e p t i o n .  

'The f i r s t  supplement  F 1 e x c e p t i o n  supplies t h e  clef i c i c n c y .  T h i s  o rc . t .p t . jm,  

a p p l i e s  bo th  t o  tlle n o n - i n t e r e s t - b e a r i n g  t r e a s u r y  c?ccounts and  t o  c t ic '  

i n t e r e s t - b e a r i n g  a c c c u n t s  which t h e  p l a i n t i  f f c o n t e n d s  i n  t h e  t h i r d  p a r t  

of i t s  no t i on  c o u l d  have been  i n v e s t e d  o u t s i d e  t h e  t r e a s u r y  fo r  a grea te r  

r e t u r n .  I t  r e a d s  a s  f o l l o w s :  

Defendant  f a i l e d  t o  i n v e s t  f u n d s  i n  t h e  T r e a s u r y  h e l d  
f o r  t h e  b e n e f i t  3 f  p l a i n t i f f  and n o t  e a r n i n g  i n t e r e s t  
e q u a l  t o  what  t h a t  fund  c o u l d  have e a r n e d  i f  i n v e s t e d  i n  
U n i t e d  S t a t e s  government  s e c u r i t i e s  o r  d e p o s i t e d  i n  s t a t e  
banks p u r s u a n t  t o  t h e  Ac t s  o f  May 25 ,  1918 ,  40 S t a t .  561, 
591, and June  2 4 ,  1938 ,  52 S t a t .  1037. 

De fendan t  answered t h e  s u p p l e m e n t a l  e x c e p t i o n s  o n l y  o n  March 2 8 ,  

1.974, r a i s i n g  severa l  i s s u e s  o f  l a w  and pe rhaps  also of f a c t .  O b v i o u s l y ,  

i t  is too e a r l y  t o  a d j u d i c a t e  t h e  s u p p l c n e n t a l  e x c e p t i o n s .  On the s t a t e  

of  t h e  record e x i s t i n g  when i t  was r e n d e r e d ,  o u r  October 4 d e c i s i o n  

was c o r r e c t  i n  r e g a r d  t o  t h e  q u e s t i o n  of r e i n v e s t m e n t  of t h e  Proceeds 
2 / - 

of  Labor i n t e r e s t ,  Zr w i l l  n o t  be d i s t u r b e d  a t  t h i s  t i m e .  

P a r t  I o f  t h e  mot ion  f o r  r e h e a r i n g  i s  d e n i e d .  

Shor tages  i n  t r e a t y  payments  as t r u s t  funds. 

We s t a t e d  i n  o u r  O c t o b e r  o p i n i o n ,  "The cases i n d i c a t e  t h a t  short.2gc.s 

i n  payments  r e q u i r e d  by t r e a t y  a re  o r d i n a r i l y  r e g a r d e d  as b r e a c h e s  of  

2 /  The p l a i n t i f f  s u g g e s t s  we s h o u l d  c o n s i d e r  t h e  q u c s t i o r .  of t h e  - 
d e f e n d a n t ' s  d u t y  t o  i r - v e s t  LYPL i n t e r e s t  as  a n  i s s u e  triec! by e x p r e s s  
or i m p l i e d  c o n s e n t  of t h e  p a r t i e s  w i t h i n  t h e  meaning  of Commission Rule 
13(b), 25 C.F.R.  5 503.13(b), because i t  w a s  argued i n  t h e  b r i e f s  f i l e d  
before o u r  Oc tobe r  4 d e c i s i o n ,  Those b r i e f s ,  however, a p p l i e d  t o  n i n e  
o t h e r  a c c o u n t i n g  cases bes ides  Te-Moak and M e s c a l e r o  Apache. I n  one  o r  
more of those cases t h e  q u e s t i o n  w a s  a p p r o p r i a t e l y  r a i s e d  by e x c e p t i o n  
and w i l l  be  dec ided  by t h e  Comission i n  due course. 
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contractual obligation rather t h a n  a s  b r e a c h e s  of t r u s t . "  After q u o t i n g  

a n  opinion of t h e  Comptroller Genera l  (A027307 of September 39, 1929), 

which d i s t i n g u i s h e d  I n d i a n  t r u s t  f u n d s  from unexpended b a l a n c e s  of  

a p p r o p r i a t i o n s  fo r  p a r t i c u l a r  o b j e c t s  contempla ted  by I n d i a n  t r e a t y ,  we 

stated (31. Ind. C1. Comm. 543): 

The p l a i n t i f f s  have given u s  no reason t o  reexamine  
the  law upon t h i s  p o i n t .  

What we wro te  was l i t e r a l l y  t r u e ;  t h e  p l a i n t i f f s  d i d  n o t  b r i e f  t h e i r  

c o n t e n t i o n  t h a t  moneys a p p r o p r i a t e d  t o  s a t i s f y  treaty o b l i g a t i o n s  are 

t r u s t  funds; and we cons ide red  the c o n t e n t i o n  e f f e c t i v e l y  abandoned. 

The p r e s e n t  p l a i n t i f f  now s t r o n g l y  u rges  u s  t o  r e c o n s i d e r  and change o u r  

ruling. 

What is r e a l l y  a t  i s s u e  I n  t h i s  case i s  n o t  t h e  a b s t r a c t  q u e s t i o n  o f  

the trust s t a t u s  of t r e a t y  a p p r o p r i a t i o n s ,  b u t  t h e  ve ry  specific question 

o f  whether t h i s  p l a i n t i f f  i s  e n t i t l e d  t o  i n t e r e s t  on shortages i n  the 

payments  due t o  i t  under  t h e  Western Shoshone T r e a t y  of October 1, 1863, 

18 S t a t .  689. One of t h e  t h e o r i e s  t h e  p l a i n t i f f  urged i n  s u p p o r t  of i t s  

claim to i n t e r e s t  was t h a t  t h e  t r e a t y  a p p r o p r i a t i o n s  were trust funds  

w i t h i n  t he  meaning of t h e  Act of  September 11, 1841, 31 U.S.C. § 547a. 

In  October we d i d  not t h i n k  they  were, and we still do riot. 

We found t h e  meaning of  t h e  phrase  i n  t h e  1841 law, " funds  h e l d  i n  

trust by the United S t a t e s , "  largely by examining what t h e  Government 

documents of the  day referred t o  a s  t r u s t  funds .  See 31 Ind.  C1. Comm. 



443-47, 453-57. Host of these funds were created by law as express 

trusts. A few were set up by administrative action. But all of them, 

whether d c  lure or dl-. facto, shared the common characteristic of being 
3/ 
i 

a c t i v e  trusts in actual existence, 

In contrast, the appropriations to fulflll the 1863 treaty were 

3/ The quotation from t h e  Comptroller General's 1929 d e c i s i o n  given 
111 

in our October opinion, 31 Ind. C1. Corn.  at 542, would require a 
uprcific provision of lav to create a trust fund out of appropriated 
nroncys. IJistorically this has not always been true. The Chippewa, 
Ottawa, and Pot tawatomie mill fund, d e s c r i b e d  at pages 445-46 of our 
earlier opinion, was set up by the Comissioncr of Indian Affairs in 
1837 without any clear-cut legal authority. Even one of the accounts 
Identtfled as a trust fund in the Comptroller General's decision itself 
(5XOh5.5 "Payment to Indians of Fort Belknap Reservation, Montana, 
for Lands") appears to have been set up by administrative action. I t  
consfstud of the conslderatlon paid by the United States for school 
sect ions in the reservation which i t  granted to the State of hlontana 
by t h e  Act of March 3, 1921, c. 135, 41 Stat. 1355, a statute without 
trust provisions. See Blackfeet Tribes v. United States, 32 Ind. 
C1. Corn.  6 5 ,  124 (1973). 

The Comptroller General's decision is good authority for the 
proposition that unexpended balances of appropriations to fulfill 
Ind ian  treaties are not i p s o  facto t r u s t  funds, but not for the 
proposition t h a t  a spccific or e x p r e s s  provision of l a w  is always 
necessary to create an Indian trust fund. 
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A /  
L 

never required by law t~ t c  set up as trust fucds, nor s c t u a l l y  set up 

as such by adrcinistrativc: cction. The 1841 act, k otir opinion, d i d  not 

extend to thcr. 

4 /  Tlw treaty lzn-u:;e is dcvoid cC m y  ir;plicntion of a trust (13 Stat.  - 
699) : 

. . . Zrc I'nftel; S t n t z s  pro!-isc ccr! q r c c  to pay t o  the  
said bat:t?s c f t h  Y!:oslioncc nnt ion 1 . x  t ics  hereto, 
annucllly for t1.c t err  of tbcrrty yezrs ,  tlic sur- of five 
tllot~soud i o l l c r u  in such ar tlclcs, iricluc'ing cz t t l c  for 
herding or ot11t.r purroses, as tlic r r c s i c h t  of the 
United Stztes shal l  deep. s u i t c t l c  for t h e i r  w n t s  and 
condit ion,  e i ther  ns  !~tmters or hcr t l s~cn .  

Ttlc approprint ion acts ..ire cqt~ol  ly dcv~ic!  of trust lanyuaye, for 
example : 

b.ct of !larch 3, l W 5 ,  c. 127, 13 Stat. 541, 557:  

I'est ern Psn$-o! Shoslmnces .--For f i r s t  of twcnty 
-C- 

instalmclnts in suc!l art ic les ,  i n c l i l d i n ~  c a t t l e  for 
herding or othcr purposes, as the rresident aka11 deer. 
su i tab le  for thcir \tan t~ act! conrlition, citlrcr as  hunters 
or IrerJs~ cn,  v r  sevei.tll article treaty October f i r s t  , 
eighteen hundred nw! sixty-three, for the f i scal  year 
ending June t h i r t i e t h ,  c iphteen Iwnclrecl and s ixty-f ive ,  
f i ve  tlrousanrl doll ars . 

For second of twenty i n s t a l c e n t s  for same objec t s  
for  the fiscal year cndinp. June t h i r t i e t h ,  eighteen 
lruntred a d  s ix ty -s ix ,  f i v e  tlrausand d o l l a r s .  

Act of Ju ly  26, 186G, c .  266, 14 S t a t .  255, 272: 

L'cstern CnnZs of SLo,s&n,e,e,s.--Tor t h i r d  of twenty - 
i n s t a l ~ e n t s ,  to be expended under the direction of the 
President i n  the purctrnsc of such articles  as he m y  
deem suitable t o  thcir wants, either as hunters or 
herdsmen, per seventh art ic le  treaty  October f i r s t ,  
eighteen hundred and sixty-three, f i v e  thousand dollors. 

The same formula, with rrinor and itmaterial var iat ions ,  was repeated 
in each appropriation a c t  to acd inc luding  the  Act  of 1-?arch 1, 1883, c.  61, 
22 Sta t .  4 3 3 ,  4 4 3 ,  which provided the twentieth end last installment, - See 
~ c t s  of ttarch 2, 1567, c. 173,  14 Stat. 492, 508; July 27, 1868, c.  248 ,  
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pay a n  I n d i a n  t r e a t y  d e b t  i n  i n s t a l l m c n t s  wcrc mor;-illv t h c  I n d i a n s '  own 
5 /  

t o  t h e  same e x t e n t  a s  an  I n d i a n  t r u s t  fund.  Tile q u c s t i o n  h e f o r e  t11c 

Cour t  was w h s t h e r  n c o n g r e s s i o n a l  p o l i c y  a g ; l i n s t  making ~ p p r o p r i a t  i o n s  

t o  e d u c a t e  I n d i a n s  i n  s e c t a r i a n  s c h o o l s  a p p l i e d  o n l v  t o  , u b l i c  moneys of  

t h e  U n i t e d  S t a t e s ,  o-  a l s o  ex t ended  t o  t h e  I n d i a n s '  own .noncvs i n  c o n t r o l  

of t h e  Go-dernment. 'The c o u r t  h e l d  t h e  p o l i c y  r e s t r i c t e d  t o  p u b l i c  moneys. 

I n  i t s  f u r t h e r  h o l d i n g  t h n t  t h e  t r e a t y  a p p r o p r i a t i o n s  f e l l  i n  t h e  c a t e g o r y  

of I n d i a n  monev r a t h e r  t h a n  p u b l i c  mont?s, we bel icvc!  t h e  c o u r t  was a p p l y i n g  

t h e  maxim, "Equ i t y  r e g a r d s  a s  tionc what  ough t  t o  he tlonc." S i n c e  t he  

1 5  S t a t .  1 9 8 ,  215;  A n r i l  1 0 ,  1863, c .  1 6 ,  16 S t a t .  13,  31; , J u l v  1 5 ,  1870 ,  
c .  296, 1 6  S t a t .  335,  351; March 3, 1871 ,  c .  1 2 0 ,  1 6  S t a t .  544 ,  561; 
May 29,  1872 ,  c .  233,  17  S t a t .  1 6 5 ,  181 ;  F e b r u a r y  1 4 ,  1873, c .  138 ,  17  
S t a t .  437,  454;  J u n e  2 2 ,  1874 ,  c .  389, 1 8  S t a t .  1 4 6 ,  165; March 3 ,  1875, 
c .  132 ,  1 8  S t a t .  4 2 0 ,  439;  August  1 5 ,  1876 ,  c .  289,  19  S r n t .  176, 190; 
March 3, 1877 ,  c .  101 ,  1 9  S t a t .  2 7 1 ,  285 ;  Xay 2 7 ,  1878, 2 .  1 4 2 ,  20 S t a t .  
63,  79;  Feb rua ry  1 7 ,  1879,  c .  87,  20  S t a t .  295 ,  309; ?lay 11, 1880 ,  c .  85, 
2 1  S t a t .  1 1 4 ,  126;  Miarch 3 ,  1881, c .  1 3 7 ,  2 1  S t a t .  485, 396; May 1 7 ,  1 8 8 2 ,  
c .  163,  22  S t a t .  68,  79. 

S e c t i o n  5 of t h e  Act of J u l y  1 2 ,  1870 ,  c .  251,  16 S r a t .  261,  R .  S .  
fi 3090, w a s  a p p l i c a b l e  t o  a l l  i n s t a l l m e n t s  a f t e r  t h e  f i r s t  six. I t  
p r o v i d e d  f o r  t h e  l a p s e  of  a n n u a l  appropriations at tltc end of t h e  f i s c a l  
y e a r  f o r  w h i c h  made l l n l c s s  commit ted t o  t h e  payment of  expenses  p r o p e r l v  
i n c u r r e d  o r  t h e  f u l f  i l l n e n t  of c o n t r a c t s  p r o p e r l y  nndc d u r i n g  t h n t  year .  
The s e c t i o n  d i d  n o t  a p p l y  t o  permanent  o r  i n d e f i n i t e  n p p r o ~ r i a t i o n s .  Yet 
t h e  t r e n t v  i n s t n l l r n e n t s  c o n t i n u e d  t o  h e  p rov i t l cd  by a n n u a l  a p p r o p r i a t i o n s  
a f t e r  J u l y  1 2 ,  1870 ,  a s  b e f o r e .  No a c t i o n  was taken t o  s h i f t  them i n t o  
t h e  form of permanent  o r  i n d e f i n i t e  a p p r o p r i a t i o n s , n r  l a n g u a g e  used  
t o  p r e v e n t  them from l a p s i n g .  

5/ The d e f e n d a n t  has  c i t e d  t h i s  case t o  us. The d e f e n d a n t  agrees w i t h  - 
t h e  p l a i n t i f f  t h a t  t h e r e  i s  no  s i g n i f i c a n t  d i s t i n c t i o n  bt t tween t r e a t y  
a p p r o p r i a t i o n s  and t r u s t  f u n d s .  But i t  c o n t e n d s  damages measured  by 
i n t e r e s t  s h o u l d  n o t  be awarded o n  e i t h e r  unde r  a u t h o r i t y  o f  t h e  1841 a c t ,  
w h i l e  t h e  p l a i n t i f f  c o n t e n d s  damages s h o u l d  be  awarded o : ~  b o t h .  
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treaty a p p r o p r i a t i o n s  w e r e  f o r  payment o f  a d e b t  owed t o  the I n d i a n s ,  t h e  

c o u r t  considered t h e  b e n e f i c i a l  o w n e r s h i p  a l r e a d y  t r a n s f e r r e d ,  as l e g a l  

owne r sh ip  would be upon t h e  a c t u a l  payment .  T h i s  was n o t  e q u i v a l e n t  t o  

o b l i t e r a t i n g  t h e  d i s t i n c t i o n  be tween  t r e a t y  a p p r o p r i a t i o n s  and t r u s t  

funds.  I t  was a  r e s o r t  t o  e q u i t a b l e  f i c t i o n  f o r  t he  p u r p o s e  o f  s o l v i n g  

a d e l i c a t e  F i r s t  Amendment q u e s t i o n .  I n  any  e v e n t ,  Qu ick  Bear  v .  Leupp,  

s u p r a ,  d e c i d e d  i n  1908 ,  s h e d s  no l i g h t  a t  all on wha t  t h e  Cong re s s  o f  

1 8 4 1  may have  meant by " funds  h e l d  i n  t r u s t  by t h e  U n i t e d  S t a t e s . "  

Even i f  t h e  t r e a t y  a p p r o p r i a t i o n s  i n v o l v e d  i n  t h e  i n s t a n t  c a s e  we re  

t r u s t  f u n d s  w i t h i n  the meaning o f  t h e  1841  a c t ,  p l a i n t i f f  would  n o t  b e  

e n t i t l e d  t o  interest. Thc  1841 a c t  r e q u i r e s  i n v e s t m e n t  o f  t r u s t  f u n d s  

only "whcn n o t  o t h e r w i s e  rcqui rc t f  by t r e a t y .  " The Wcs t e r n  Shoshone  

treaty of 1863 r e q u i r e d  t h e  f u n d s  here a t  i s s u e  t o  b e  u s e d  o t h e r w i s e  t h a n  

f o r  i n v e s t m e n t .  They we re  t o  b e  p a i d  o u t  a n n u a l l y  i n  gocds .  I n  19 

s u c c e s s i v e  a p p r o p r i a t i o n  a c t s  Congre s s  r e i t e r a t e d  t h a t  these moneys w e r e  

t o  b e  used  w i t h i n  t h e  f i s c a l  y e a r  t o  p u r c h a s e  a r t i c l e s  f c r  t h e  I n d i a n s .  

The t r c a t y  and  t h e  a c t s  we re  w h o l l y  i n c o m p a t i b l e  w i t h  i n v e s t m e n t .  

The 1841  a c t  d o e s  n o t  a u t h o r i z e  u s  t o  award i n t e r e s t  a g a i n s t  t h e  

Government .  I t  m e r e l y  r e q u i r e s  t h e  Government t o  i n v e s t  I n d i a n  t r u s t  

f u n d s ,  u n l e s s  o t h e r w i s e  r e q u i r e d  by t r e a t y ,  i n  Government s e c u r i t i e s  b e a r -  

i n g  n o t  less t h a n  5 p e r c e n t  i n t e r e s t .  I n  c a s e s  whe re  t he  Government h a s  

f a i l e d  t o  comply w i t h  t h e  terms of t h e  a c t ,  s e c t i o n  1, c l ause  1, o f  t h e  

I n d i a n  C la ims  Commission A c t  (25 U.S.C. 5 70a) a u t h o r i z e s  u s  t o  award 

damages f o r  t h e  r e s u l t i n g  loss of i n t e r e s t .  But  h e r e  t h e r e  was no  

v i o l a t i o n  o f  t h e  1841 a c t  s i n c e  the 1863  t r e a t y  p r o v i d e d  t h a t  sums 
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appropriated in fulfillment of that treaty b e  used for c e r t a i n  speci f ic  

purposes, nat including invcstmcnt in Government bonds. S i n c e  the  1841 

act is not  applicable to the 1863 treaty appropriations, p l a i n t i f f  is not  

entitled t o  damages f o r  lost i n t e r e s t  on any part of those appropriations, 

incltldinr: t h e  parts  (Le., s h o r t a g e s )  which have never been p a i d  to i t .  

Part I T  of tttc motion for rehearing is den ied .  

111. 

F a l l ~ r t b  t o  wf thdrsw Proceeds af Labor fund from treasury and 
i n v c t  i t  i n  s e c u r i t i e s  p a v i n g  more than 4 pcrccnt interest. -- 
The plaintiff asks u s  to  declare that i f  in the  post-1930 period the  

Wcstern Shoshone Proceeds of Labor fund could have been legally invested 

a t  more rhan t h e  4 p e r c e n t  provided by the Act  of June 30 ,  1930, 2 5  U.S.C.  

s l u b ,  thc  defendant is l i a b l e  for the l o s t  income. For this proposi t ion,  

plaintiff cites Msnchester Band v .  United S t a t e s ,  No. 50276-CBR ( N . D .  Cal. 

June 26, 1973) ,  slip o p .  p p .  13-14. 

Wc must decline the plaintiff's request for two reasons .  

F i r a t .  t h e  p l a i n t i f f  appunrs  t o  be asking us to rule on an academic 

question. A t  the present tine w e  do not know i f  any af t h e  securities 

legal  for the investment of Indian trust funds yielded more than 4 per- 

cen t  during t h e  per iod  1930-1946. The U.S. Bureau of the Census, H i s -  

torical Statistics of the  United S t a t e s ,  C o l o n i a l  T i m c s  t o  1957, a t  6 5 6 ,  - 
f o r  example. shovs  t h e  average yields on U.S. Government bonds as 3 .29  per- 

c e n t  i n  1930, r i s i n g  to  a h igh  of 3.68 in 1932, f a l l i n g  t o  a lov of 2.05 

in 1941.  and standing at 2.19 in 1946. The y i e l d s  never reached 4 p e r c e n t .  

Conceivably, some legal investments f o r  Indian trust funds may have 

yielded more than 4 percent at  some time between 1930 and 1946. Supple- 

mental Exception No. 12 is broad enough t o  authorize intrduct ion of 
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evidence a t  the  t r i a l  i n  s u p p o r t  of t h e  p l a i n t i f f ' s  c l a i m  f o r  l o s t  income,  
6 /  - 

i f  i t  s h o u l d  wish t o  p u r s u e  t h e  m a t t e r  f u r t h e r .  

Second ,  w e  f i n d  n o  a u t h o r i t y  o u t s i d e  of X a n c h e s t e r  Band t o  t h e  e f f e c t  

t h a t  a t r u s t e e  is  unde r  a duty t o  maximize income.  The r u l e  c p p l i c a b l e  

t o  p r i v a t e  t r u s t e e s  who are r e s t r i c t e d  t o  a l e g a l  l i s t  of i n v e s t m e n t s ,  

l i k e  t h e  Un i t ed  S t a t e s  i n  respect  t o  I n d i a n  t r u s t  f u n d s ,  is  o n l y  t h a t  

t h e y  must  use r e a s o n a b l e  s k i l l  and p rudence  i n  c h o o s i n g  among t h e  l i s t e d  

i terns. G. I l ogc r t ,  T r u s t s  and T r u s t e e s ,  5 614 ( 2  e d .  1965 ) .  

I f  the  p l a i n t i f f  e s t a b l i s h e s  t h a t  t h e r e  w e r e  legal s e c u r i t i e s  y i e l d -  

i n g  more t h a n  4 p e r c e n t  i n  t h e  1930-1946 p e r i o d ,  t h e  d e f e n d a n t ,  t h e r e f o r e ,  

may p r e s e n t  e v i d e n c e  o r  a rgument  t o  show t h a t  i ts f a i l u r e  t c  i n v e s t  i n  

them was c o n s i s t e n t  w i t h  r e a s o n a b l e  s k i l l  and prudence .  

W e  c a n n o t ,  o f  c o u r s e ,  c o n s i d e r  p o s s i b l e  f a i l u r e s  of t h e  Government 

a f t e r  August  1 3 ,  1946,  t o  w i thd raw  moneys f rom t h e  t r e a s u r y  and i n v e s t  

i n  s e c u r i t i e s  y i e l d i n g  more t h a n  4 p e r c e n t ,  u n l e s s  t h e  p l a i n t i f f  p r o v e s  

such f a i l u r e s  p a r t  o f  a w r o n g f u l  c o u r s e  o f  a c t i o n  which  s t a r t e d  be fo r e  

t h a t  da t e .  Cf. B l a c k f e e t ,  supra,  32 I n d .  C1. Comrn. a t  71-76. 

P ; . ~ r t  111 nf  t h e  mo t ion  f o r  r e h e a r i n g  is  d e n i e d .  

IV. 

Computa t ion  of damages f o r  f a i l u r e  t o  
invest t h e  IMPL f u n d  d u r i n g  t h e  p e r i o d  1883-1930 

Tn our o r d e r  of O c t o b e r  4 ,  1973  (31 I n d .  C1. Comm. 558) w e  d i r e c t e d  

t h e  l a w y e r s  and a c c o u n t a n t s  on b o t h  s i d e s  o f  t h i s  case t o  meet  t o g e t h e r  

and d i s c u s s  what  f u r t h e r  i n f o r m a t i o n  s h o u l d  b e  s u p p l i e d  t o  e n a b l e  t h e  

Commission t o  c o m p l e t e  a d j u d i c a t i o n  o f  t h i s  case i n  a c c o r d a n c e  w i t h  o u r  

6 /  D e f e n d a n t ,  i n  its answer  f i l e d  ?farch 28, 1974 ,  d e n i e s  ~ l l a i n t i f f ' s  r i g h t  - 
t o  have t h e  s u p p l e m e n t a l  e x c e p t i o n s  c o n s i d e r e d .  We w i l l  d c c i d e  t h i s  ques-  
t i o n  o n  a n  a p p r o p r i a t e  f u t u r e  o c c a s i o n  and d o  n o t  p r e j u d w  i t  h e r e .  
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o p i n i o n  h o l d i n g  t h e  L?fPL f u n d  o u g h t  t o  have h e e n  invested d u r i n g  t h e  

p e r i o d  from 1883 t o  1930. We c r d e r r d  t h e  p a r t i e s  t o  s u b m i t  3 j o i n t  

s t a t e m e n t  4 5  d a y s ,  s u m m a r i z i n g  t h e  r e s u l t s  of t h e i r  d i s c u s s i o n s ;  

and we s t a t e d  w e  wou ld  n o t  e x t t n d  t h e  p e r i o d s  f o r  c o n f c ~ r r i n g  and s u b -  

m i t t i n g  the s t a t e m e n t  on  a c c o u n t  of t h e  f i l i n g  of anv  mot ion  f o r  r ~ h e a r i n g .  

The lawycrs and  act-ountnnts d i d  meet, b u t  w c r c  uni-ihlc t o  a~ r l l t l  o n  ;I 

statement. 

We h a d  hoped  t h ~ t  t h e  p ' l r t i e s  c o u l d  a g r e e  on  the mcthod o f  

c a l c u l a t i n g  damages tor  the n o n i n v c s  t m e n t  . Wc b c l i c v c d  s u c h  a n  agreement 

would  have  been  of s u b s t a n t i a l  v a l u e  t o  the C o m m i s s i o n  i n  I t s  f u r t h e r  

c o n s i d e r a t i o n  o f  t i i i : ;  a n d  s i m i l a r  c a s e s ,  a n d  t o  t h e  C o u r t  of Claims on 

a p p e a l .  We d i d  n o t ,  o f  c o u r s e ,  i n t e n d  t h a t  t h c  d c f c n d n n t ' s  n p r c c m c n t  

o n  m e t h o d s  o f  c n l c u l a t i o n  should be  deemed 3 w a i v e r  of i t s  r i g h t  t o  

a p p c a l .  We d i d ,  h o w e v e r ,  e x p c c t  t h e  p a r t i e s  i n  good f a i t h  t o  c o o p e r a t e  

i n  r e m o v i n g  o n e  p o t e n t i a l  c a u s e  of t h e  w e l l - n i g h  i n t o l c r n b l c  d e l a y s  

t l lat  have  ,?t tt'nrltscl our < ~ ~ c o u i l t i  ng CC;ISC.S , S C P  i',l n c k f ( > t > t  , sllllr,l, 32 

Ind .  ( : I .  Comm. a t  143-146. !it% have  b e e n  d i s ~ p p n i n t ~ d  i n  t h a t  e x p e c t a t i o n .  

Tn view o f  i t s  f 3 i l u r e  t o  3 g r c ~  c v e n  on  a c c o u n t i n q  methods ,  we 

ques t i o n c d  thc b a s i s  of t h e  f o l  l o w i n g  statement made b y  thc' d c f  c n d n n t  o n  

December 10, 1 9 7 3 ,  i n  i t s  P lo t ion  t o  E n l a r g o  Tin t1  W i t h i n  Which t o  F i l t  

R e c o r d  on  Appvnl  i n  t h e  companion c a s e ,  Mcscalero Apnrhc T r i h c ~ ,  Docket 

2 2 4 : :  

The October.  4 t h  r u l i n g  o f  t h e  Commission ( i  . c .  
g r a n t i n g  t h e  e q u i v a l e n t  of  compound i n t e r e s t  a g a i n s t  t h e  
U n i t e d  S t a t e s  e x t e n d i n g  over  n m y  y c a r s )  i s  n mo5t t a r -  
r e a c h i n g  d e c i s i o n .  If a l l owed  t o  s t a n d ,  i t  may g i v e  r i s e  
( i n  r o n j u n c t i o n  w i t h  o t h e r  cases)  t o  t h e  award of as much 
or more  monev d:.r?ages a g a i n s t  t h e  U n i t e d  S t a t e s  as a l l  t h c  
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other  judgments  r e n d e r e d  u n d e r  t h e  I n d i a n  C l a i m s  Commission 
Ac t .  

We h a v c ,  t h e r e f o r e ,  c a u s e d  o u r  own c a l c u l a t i o n  of  damages t o  b e  made. 

T h e  c a l c u l a  t i on  a p p e a r s  o n  t h e  f o l l o w i n g  pages.  D i s b u r s e m e n t s  d i s a l l o w e d  

L/ 
by our 1970 d e c i s i o n  h a v c  been  r e s t o r e d  t o  t h e  f u n d .  Re have o b t a i n e d  

t h e  d a t e s  of  t h e  payments  on  r e i m b u r s a b l e  a g r e e m e n t s ,  n o t  g i v e n  i n  t h e  

General S e r v i c e s  A d m i n i s t r a t i o n  r e p o r t  on f i l e  h e r e i n ,  b v  a t e l e p h o n e  

c a l l  t o  tlle I n d i a n  C L a i m s  D i v i s i o n  o f  t h a t  agency .  O t h e r w i s e  w e  have 

based our cn lcu la t  i o n  e x c l u s i v e l y  on  t h e  e x i s t i n g  GSA r e : ) o r t .  

The a t t a c h e d  c a l c u l a t i o n  is t e n t a t i v e  and s u b j e c t  to r e v i s i o n  p r i o r  

t o  o u r  f i n a l  award.  T h e r e  may b e  f u r t h e r  d i s a l l o w a n c e s  a s  a result of  

the  trial. T h e  da tes  wc o b t a i n e d  o u t s i d e  t h e  r e c o r d  arc s u b j e c t  t o  

c h a l l e n g e  by tither p a r t y ,  and w i l l  be  changed  i f  shown t o  be i n c o r r e c t .  

And t h ~  p a r t i e s  mav, p e r h a p s ,  p e r s u a d e  u s  t o  u s e  a d i f f e r e n t  method of 

c a l c u l a t i o n .  W e  b e l i e v e ,  however ,  t h a t  b a s e d  on t h e  i n f o r m a t i o n  w e  now 

have, t h e  a t  t nched  c n l c u l a t  i o n  is s u b s  t a n t i a l l y  a c c u r a t e .  

I t  is n o t a b l e  t h a t  t h e  damages s i n c e  J u l v  1, 1930, b-hich a r e  

measured by  4 p e r c e n t  s i m p l e  i n t e r e s t ,  g r e a t l y  exceed  thc damages b e f o r e  

7 /  See Te-Moak Bands o f  Wes te rn  Shoshone  I n d i a n s  of Nevada v .  U n i t e d  - 
Sta tes ,  23 I n d .  C1. Comm. 70 ,  83 (1970).  

The item f o r  "Pay o f  agency  p e r s o n n e l  - C l e r k ,  Cook, L a b o r e r ,  
L i n e  R i d e r ,  P a i n t e r ,  P lumber , "  g i v e n  as $67 ,481 .16  i n  t h e  1970 d e c i s i o n ,  
c o n t a i n s  a n  a r i t h m e t i c a l  e r r o r  and s h o u l d  b e  $64 ,481 .16 .  A c c o r d i n g l y ,  
t h e  t o t a l  of the d i s a l l o w e d  items s h o u l d  be  $115 ,745 .91  i x s t ead  of 
$118,745.91. Only $87,161.55 of this sum w a s  d i s b u r s e d  p r i o r  t o  
J u l y  1, 1930, s o  as t o  f i g u r e  i n  t h e  at tached c a l c u l a t i o n .  
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that d a t e ,  which c o n s i s t  of the  aggrega te  of d i sa l lowed  i tem5 and 5 

percent compound i n t e r e s t .  The t o t a l  damages through J u n e  30, 1973 

( $ 3 7 9 , 3 2 3 . 7 2 ) ,  would rank among t h e  smaller awards of this Commission. 

The attached calculation was made f u r  t h e  Commission hy M r .  

Nar t in  Ga l l agher  of o u r  s t a f f ,  who was t ormerlv emplovtvi i n  the T r i b a l  

C l a i m s  Scctinn o f  tl~e General A c c o u n t i r . . ~  O f f i c e  and t h C  Ccncral S e r v i c w  

Administration. It took him app rox ima tc l \ r  6 0  h o u r s  t o  complete t h e  

c a l c u l a t i o n .  

We will e x p e c t  the r e v i v e d  Indian Claims D i v i s i o n  of t h e  General 

Services Administration, with its staff of 118, t o  pe r fo rm  similar 

c a l c u l a t i o n s  w i t h  equa l  o r  g r e a t e r  d i s p a t c h .  

We concu r :  

blarhret /H, Pierce,  Commissioner 
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"Indian Moneys, Proceeds of Labor, Wes te rn  Shoshone I n d i a n s ,  ~ e v a d a "  

Payments  on 
Fisca l  C a r r i e d  I n t e r e s t  Reimbursable  Allowed Balance 
Year Forward at 5% Receipts Agreements Total Disbursements Forward 
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"Indian Honeys, Proceeds of Labor, Hes tern Shoshone I n d i a n s ,  Sevada" 

Payments on 
Fiscal Carried Interest Reimbursable A 1  lowed Balance 
Year Forward --- a t  5% Receipts Agreements - Total Disbursements Forward 

.-r. .. 

(a) Transferred from "IHPL. Western Nevada Indian School." 

(b) Interes t  on 1930 rece ip t s  and Payment on Reimhursablc Agreements from Jan. 1, 1930 to June 30, 1930. 

Existinq Report: 
Receipts t o  June 30, 1930 $237,842.49  
Payments on Reimbursable 

Agreements 19,885 .27  
Add-Disbursed without 

deposit 50. 00 
$ 2 5 7 , 7 7 7 . 7 6  

Disbursed to  June 30, 
1930 2 4 4 , 8 6 1 . 3 5  

$ 12,916.41 

Restatement (see above) 
Restated Balance on June 30, 1930 $1 52,373.66 
Deduct-existing Reporting Ralancc on 

June 30,  1930 12,916.42 
$139,457.25 

I n t e r e s t  at 4% from J u l y  1, 1930 t o  June 
30, 1973 = 43 years at 4X. or 172X 239,866.47 

$379,323.72 
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Kuykendall, Chairman, concurring in part: 

I concur i n  the resu l t s  reached by the Commission i n  parts  I, 11, 

and I11 of  its opinion and express no opinion concerning Part IV since 

I, along with Commissioner Yarborough, have heretofore concluded in  

this case that compound interest  is n o t  allowable (31 Ind. CL.  C m .  427 ,  

551). 
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Yarborough, Commiss ioner ,  concurring i n  p a r t ,  d i s s e n t i n g  i n  part  

S i n c e  d i s s e n t i n g  to  t h e  earlier d e c i s i o n  i n  Te-Hoak Bands of 

Western Shoshone I n d i a n s  v .  Uni ted  S t a t e s ,  31 I d .  C1.  Conrm. 427 (1973). 

i n so fa r  as i t  assessed damages measured by compound i n t e r e s t  for fa i lure  

to i n v e s t  Indian trust f u n d s ,  I have accepted t h a t  case as precedent and 

j o i n e d  t h e  m a j o r i t y  of t h e  Comais s i cn  i n  other cases and o r d e r s  based on 

t h e i r  p r i n c i p l e s .  C o n t i n u i n g  t o  f ee l  t h o s e  p r i n c i p l e s  erroneous ,  however,  

I t e m p o r a r i l y  w i t h d r a w  my a c q u i e s c e n c e  i n  o r d e r  t o  p o i n t  o u t  two a s p e c t s  

of thc i n s t a n t  d e c i s i o n  t h a t  compound t h e  i n t e l l e c t u a l  difficulty i n  which  

t h e  m a j o r i t y  have placed  themsclvcs. 

I n  Par t  11, s u p r a ,  chc majo r i ty  p r o p e r l y  f i n d s  t h a t  shortages i n  

required treaty payments will not support an award of i n t e r e s t  a s  damages 

o n  t h e  shor tages .  S i n c e  t h e  payments  were never made, t h e y  could no t  

have become par t  of a n  I n d i a n  t r u s t  f u n d ,  and t h e  o b l i g a t i o n  t o  make 

s u c h  t r u s t  f u n d s  product i v c  c a n n o t  b e  invoked. I would suggest that 

s i m i l a r l y  intcrcst awarded as damages fo r  t h e  f a i l u r e  t o  make a t r u s t  

fund p r o d u c t i v e  is equally a sum that never was i n  an I n d i a n  trust fund  

( i n d e e d ,  never e x i s t e d ) ,  and t h e  defendant cannot  b e  charged with a 

f a i l u r e  t o  n.lke t h a t  n o n - t r u s t  fund sun p r o d u c t f v e .  

I n  Par t  IV, s u p r a ,  t h c  majo r i ty  provfdcs  a t a b l e  demonstrating how 

the i r  e x t r a o r d i n a r y  e n g i n e  of compound interest  damages can be computed.  

Without explanation the  compounding Is broken off  as of J u n e  30, 1930, 

and the balance that t h e n  s h o u l d  have been i n  t h e  IMPL account is t h e  



basis for damages of s i m p l e  i n t e r e s t  o n l y  from then t o  date.  I f  the 

requirement for p r o d u c t i v i t y  of t h e  1841 Act requires compound interest 

on what should have been t h e  balance before 1930, the requirement exists  

equally on the re-cast balance after 1930. That a f t e r  t h a t  date actual 

slmplc in teres t  was being paid on t h e  actual  IWL balance is a compli- 

ca t ing  f a c t o r ,  but cannot logically be s a i d  t o  des t roy  the  compounding 

t h a t  t h e  major i ty  i n s i s t s  is a requirement of p r o d u c t i v i t y .  I doubt 

that  t h i s  dcmonstrati~n w i l l  cor~vincc the de fendant  that  t h e  m a j o r i t y ' s  

r u l e  of domnges is innocuous, and i t  reinforces my belief that  i t  IS 

crrc~ncrws . 
T h i s  s ' t i d ,  I concur i n  t h e  order .  


