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F I M I K C S  OF FACT ON AWARD OF ATTORNEY FEE 

on Ikcenbcr 27, 1973, Frank E .  Nash, attorney of record for plain- 

t i f f ,  f i l e d  a petition for award of attorney fee. This x t i t i o n  was 

accompanied bv a statement concerning the legal services performed in 

successfullv formulating and prosecuting the claim of t t r c *  plafntiff. 

I t  was a l so  accompanied b s  a j o i n t  consent of 311 cantract attorneys 

lrerelnaftcr descr ibed consenting that  t h e  award b e  t o  F r m k  E. Nash 

who has undertaken to d i v i d e  and d i s t r i b u t e  the  amounts owed to  thc 

other c o n t r a c t  nttornevs. Having considered the petition and statement 

i n  support  t h e r e o f ,  the d e f e n d a n t ' s  response f i l e d  h e r e i n  on 'larch 7 .  

1976, t h e  contracts of employment under which t h e  attornevs served, the 

evidence supporting t h c  petition and the  entire record of all proceedLnqs 

in this J a c k e t ,  the  Conmission f i n d s  t h e  fo l lowing fac t s :  

Award. On October 17, 1973, the Commission entered e final 1. - 
award in t h e  amount of $1,225,000 in favor of the plaintiff t r i b e ,  
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32 Ind. C1. Comm. 7,  31. Funds t o  s a t i s f y  the judgment vere appropriated 

by Public Law 93-245 approved January 3 ,  1 9 7 4 ,  87 Sta t .  1071, 1085. 

2. Contractual Authority and Compensation. This claim was i n s  t i -  

tuted and prosecuted pursuant t o  attorneys' contract dated July 10, 1951, 

approved by the Commissioner of Indian Affairs with modifications under 

date April 22, 1952, which modifications were approved by plaintiff by 

Resolution No. 777 of its Tribal Couacil adopted May 5 ,  1352. The agree- 

ment is designated attorneys' contract No. I-1-Ind.  42649 and is between 

the plaintiff t r i b e  and T .  Leland Brown, Sam Van Vactor and Frank E. 

Nash. 

Ry Supplemental Agreement dated June 12, 1957, T. Leland Brown, 

Sam Van Vnctor and Frank E. Nash agreed that Frank E. Nash would assume 

I@ primary r c * s p o n s i b i l i t . y "  for the preparation and prosecution of the 

case and s h o u l d  be paid 8 7 . 5 %  of the ultimate fee with 12.5% being 

paid jointly to T. Leland Brown and Sam Van Vactor. 

Thcreaftcr by a Second Supplemental Agreement d a t e d  March 23, 1962, 

between plaintiff and T. Leland Brown, Sam Van Vactor and Frank E. Nash, 

Prank E. Nash assumed "solc responsibility" for the further investigation, 

preparation and prosecution of the case and it was agreed that the 12.5% 

Interest of T. Leland Brown and Sam Van Vactor would be a p p l i e d  only to 

that portion of the  fec which was attributable to the s erv i ce s  rendered 

tip to January 1, 1960. 

By a Third Supplemental Agreement also of March 23, 1962, between 
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p l a i n t i f f ,  F r ank  E .  Nash and t he  l aw  f i r m  of W i l k i n s o n ,  Cragun & B a r k e r  

of Washing ton ,  D. C . ,  i t  was agreed t h a t  t h e  12 .5% i n t e r e s t  of that 

p o r t i o n  of t h e  fee a t t r i b u t a b l e  t o  s e r v i c e s  pe r fo rmed  a f t e r  J a n u a r y  1, 

1960, would be p a i d  t o  W i l k i n s o n ,  Cragun & B a r k e r .  S a i d  Second and  

T h i r d  S u p p l e m e n t a l  Agreements  con ta ined  t h e  f o r m u l a  f o r  computing t h e  

p r o p o r t i o n s  b e f o r e  a n d  a f t e r  J a n u a r y  1, 1960 ,  and a s s i g n m e n t s  i n  a c c o r d a n c e  

w i t h  snit1 d i v i s i o n  of r c B s p o n s i b i l i t y  and f e e s .  The t c n n  o f  t h e  o r i g i n a l  

c o n t r a c t  of J u l y  10,  1951, bas been s u c c e s s i v e l y  extenc!cd w i t h  t h e  

l a s t  extension h e i n g  for a p e r i o d  of o n e  y e a r  f r om and a f te r  November 2 0 ,  

S a i d  c o n t r a c t  of J u l y  1 0 ,  1951 ,  as e x t e n d e d ,  p r o v i d e s  t h a t  t h e  

a t t o rneys  s h a l l  receive as compensa t i on  f o r  t h e i r  serv ices  a f e e  n o t  

to cxcccd 10% of t h e  amount r e c o v e r e d .  

3. S t a t t l t o r v  P r o v i s i o n  on  Fees.  The a u t h o r i t y  t o  make t h e  r e -  

qurqsttld award i n  the amount  of t e n  p e r c e n t  (10%) of t h e  judgment is  s e t  

f o r t h  In S c c t i o n  1 5  of t h e  I n d i a n  C la ims  Commission A c t ,  60 S t a t .  1049,  

as f o l l o w s :  

The f c c x s  of * * * a t t o r n e y s  f o r  a l l  s e r v i c e s  r e n d e r e d  
i n  p r o s e c u t i n g  t h c  claim i n  q u e s t i o n ,  whe the r  b e f o r e  
t h e  Commission o r  o t h e r w i s e ,  s h a l l ,  u n l e s s  the amount 
o f  s u c h  fees is s t i p u l a t e d  i n  t h e  app roved  c o n t r a c t  
be tween  the a t t o r n e y  o r  a t t o r n e y s  and  t h e  c la imant ,  
be  f i x e d  by t h e  Commission a t  s u c h  amount as t h e  Com- 
m i s s i o n ,  i n  accordance w i t h  s t a n d a r d s  oh t a i n i n g  f o r  
p r o s e c u t i n g  similar contingent c l a i m s  i n  c o u r t s  of  law, 
f i n d s  t o  b e  a d e q u a t e  compensation f o r  serv ices  rendered  
and r e s u l t s  o b t a i n e d ,  c o n s i d e r i n g  t h e  c o n t i n g e a t  nature 
of t h e  case,  n l u s  a l l  r e a s o n a b l e  e x p e n s e s  i n c u r r e d  i n  
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the prosecut ion  of the claim; but the amount so f ixed 
by the Camraiss f on,  exclusive of reirabursements for 
actual expenses, shal l  not exceed 10 percentum of the 
amount recovered i n  any case. * * * 

4 .  Requested Fee. The p e t i t i o n  is for  an award of attorney fee i n  

t h e  amount of $122,501) which is t en  percent (10%) of the  award of 

5 .  Defendant ' s  Response. The defendant responded to the notice of 

t h e  p t i t t o n  f o r  fees by letter dated !:arch 6 ,  1974, from the  Deoartment 

of .Justice.  Tiris letter s t a t e s  i n  pertinent part: 

There are enclosed a copy of t h e  l e t t e r  d a t e d  Februorv 
2 5 ,  1974, from the Associate So l i c i t or  for Indian 
A f f a i r s ,  anti a memorandum of February 7 ,  1 9 7 4 ,  s i g n e d  
by La Follettc Butler, the Acting Deputy Commissioner 
of Indian A l f a i r s .  

You are  also advised t h a t  t h i s  Department takes no 
p o s i t i o n  with reference t o  the amount, provided t h e  
combined fee does not excccd 10 percent and t h a t  the 
Commission determines that t h e  fee allowed is reason- 
able for the  s e r v i c e s  rendered. 

The Associate S o l i c i t o r  for Indian Affairs stated i n  his letter of 

Fchruary 2 5 ,  1 9 7 4 ,  to the Department of J u s t i c e  that  t h e  Bureau of 

Indian A f f a i r s  d i d  not have s u f f i c i e n t  information t o  make a rccomenda- 

tion as t o  the amount of compensation earned by t h e  t r i b a l  claims 

The memorandum from the Acting Deputy Comissioner of Indian Affairs 

of February 7 ,  1 9 7 4 ,  concluded with  s u b s  t a n t i a l l y  the  same statement. 

6 .  Notice to  P h i n t i f f .  On December 28, 1973,  t h e  p l a i n t i f f  tribe 

was advised of s a i d  p e t l t i o n  for award of attorney f e e  by l e t t e r  i n v i t i n g  
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i t  t o  comment on i t  w i t h i n  t w o  weeks.  A copy of t h e  ~ e t i t i o n  f o r  award 

of a t t o r n e y  fee was e n c l o s e d  w i t h  t h i s  n o t i c e  b u t  no  r e s p o n s e  h a s  b e e n  

received from t h e  t r i he .  T h i s  n o t i c e  was s e n t  t o  M r .  Olney P a t t ,  

P r c s l d c n t ,  Warm S p r i n g s  T r i b a l  C o u n c i l ,  Warm S p r i n g s ,  Oregon 97761.  

7 .  S c r v i c c s  bv C o u n s e l .  T h i s  d o c k e t  c o n s i s t s  of  a claim f o r  ad- 

d i t i o n a l  compensation f o r  t h e  a b o r i g i n a l  t i t l e  l a n d s  a l l e g e d  t o  h a v e  

brcm owned by l'he Conl 'cdernfcd T r i b e s  and Bands o f  Midd l e  Oregon and 

t h e  rcsp~ctive t r i h a l  e n t i t i e s  up t o  t h e  t i m e  o f  t h e  r a t i : ' i c a t i o n  o f  t h e  

t r c a t y  of J u n e  2 5 ,  1 8 5 5 .  T h c  c l a i m  p r e s e n t e d  l e g a l  and f . l c t u a l  i s sues  

whi cll i n ( - l r ~ d c t l  : 

i P l a i n t i f f ' s  r i g h t  a n d  c a p a c i t y  t o  p r o s e c u t e  t h e  c l a i m .  

b .  I'hc n a t u r c  o f  t i t l e  t o  t h e  l a n d ,  

c .  The v 3 l u ~  of tht? l a n d s  owned. 

d .  'rhtx c 8 0 n s i d e r . ~ t i o n  received f o r  ti 

o .  C r a t u i t o t l s  o f f s i l t s  c l a imed  by t h t  

T h e  crisp was t r i e d  on t i t l e  i n  March 

s i o n  .June 10 ,  1900, 8 I n d .  C 1 .  Comm. 557. 

i f  any. 

le l a n d s  i n v o l v e d .  

d e f e n d a n t .  

1958 and d e c i d e d  by t h e  Commis- 

P l a i n t i f f  moved f o r  r e h e a r i n g  

and xw-ndmcnt o f  f i n d i n g s  which was d e n i e d  by t h e  Commission O c t o b e r  10 ,  

1963, b u t  tht. (:ornmissiot~ v a c a t e d  t h e  1960  d e c i s i o n  on i t s  own mo t ion  

and e n t e r t d  a rlcw d e c i s i o n  on  t h a t  d a t e ,  1 2  Tnd. C1. Comm. 654.  P l a i n t i f f  

tl1r.n appea1c.d tilt. t i t l e  issue t o  t h e  C o u r t  of C l a i m s ,  which  r e v e r s e d  t h e  

d e c i s i o n  i n  p a r t  , ~ n d  remanded t h e  c a s e  f o r  f u r t h e r  c o n s i d e r a t i o n ,  1 7 7  

C t .  C1. 184 (1966).  A f t e r  t h e  o r d e r  o n  remand was e n t e r e d ,  p l a i n t i f f  

a g a i n  moved f o r  r e h e a r i n g  which  was d e n i e d  i n  August  1968. 
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The value phase e ~ f  the case uas tried in Sovenber 1970, and decided 

by t h e  Commission i n  !)ecember 1972, 29 I n d .  Cl. C o m .  324. 

The f i n a l  award was b a s e d  o n  t h e  s t i p u l a t i o n  o f  the  par t ies  upon 

a compromise settleme!~t, 32 I n d .  C1. Comm. 7. 

A t  e a c h  s t a g e  of t h e  case the a t t o r n e y s  for p l a i n t i f f  f i l e d  v i t h  

t h e  Commission r e q u e s t e d  f i n d i n g s  o f  fact and briefs on t h e  law and 

f a c t s ,  a s  m r r o n t e d ,  *:o a s s i s t  t h e  C o m f s s i o n  i n  d e t e r m i n i n g  the issues. 

I n  c o n c l u d - h g  t h e  s e t t l e m e n t ,  t h e  attorneys made numerous r e p o r t s  to 

t h e  p l a i n t i f f  and its membership and f u r n i s h e d  t h e  t r i b e  w i t h  a great 

deal of i n f o r m a t i o n  i v  w r i t i n s  and orally a t  numerous meetings. 

8. C o n c l u s i o n .  On the basis of  t h e  e n t i r e  r e c o r d  i n  this d o c k e t  

and c o n s i d e r i n g  the  responsibilities u n d e r t a k e n ,  t h e  difficult problems 

of f a c t  and law involved, t h e  c o n t i n g e n t  n a t u r e  of t h e  compensa t ion ,  

the w a r d  o b t a i n e d ,  and a l l  appropr ia t e  f a c t o r s  p e r t i n e n t  t o  t h e  deter- 

m i n a t i o n  of a t t o r n e v s '  fees under the s t a n d a r d s  e s t a b l i s h e d  Ly t h e  

I n d i a n  C l a i m s  Comnissron Act,  the Commission concludes t h a t  t h e  attorneys 

for the p l a i n t i f f  haw- r e n d e r e d  valuable l ega l  services ir.  successfully 

vrmecut lng  t h c i r  c l i c m t ' s  claim and ultimatcly o b t a i n i n g  a judgment .  

Under t h e  terms of t h c i r  contract  and sa id  s t a n d a r d s ,  i n c l u d i n g  those 

obtaining in the p r o s e c u t i o n  of similar  claims i n  courts cf law, the 

a t t o r n e y s  have e a r n e d  an attorney fee of $122,500,  representing t e n  

percent ( lot)  of t h e  award t o  the p l a i n t i f f .  A c c o r d i n g l y ,  payment of 

t h i s  amount t o  Frank E. Nash, a t t o r n e y  of r e c o r d ,  on beha l f  of  a l l  



33 Ind. C1. Corn. 408 414 

contract attorneys having an interest in the fee in t h i s  case-for d i s -  

tribution by him t o  a l l  such  contract attorneys, will represent payment 

in full of all claims f o r  legal  s e rv i ce s  i n  t h i s  docket. Such payment 

will b e  o u t  of t h e  f u n d s  appropriated to pay t h e  award.  

'. J 

~ b n  T fiance. Comrniss ioner 

U r a n t l e y  B l u e , ,  kommiss ioner 


