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BEFORE THE INDIAN CLAIMS COMMISSION 

THE PRAIRIE BAND O F  THE POTTAWATOMIE ) 
TRIBE OF INDIANS, e t  a l . ,  1 

1 
P l a i n t i f f s ,  1 

) Docket Nos. 15-C, 1 8 - H ,  
v . 1 2 9 - A ,  71 

1 
THE UNITED STATES IIF AMERICA, ) 

1 
Defendant. 1 

Decided: Plarch 2 0 ,  1974  

Appearances : 

Robert S. Johnson,  At torney for 
P l a i n t i f f s  in Docket No. 15-C, 
Jack  Joseph was on t h e  Br ie f ,  

Robert C. Be l l ,  J r . ,  At torney f o r  
P l a i n t i f f s  i n  Docket No. 29-A, 

L o u i s  L. R o c h e s ,  At torney f o r  
P l a i n t i f f s  i n  Docket No. 7 1 ,  
Jack Joseph was on t h e  B r i e f .  

Marvin E. Schneck,  w i t h  whom was 
M r .  A s s i s t a n t  At torney General  
Wal-lace H. Johnson, At torneys  
f o r  the  Defendant. 

OPINION OF TIE COMMISSION ON DENYING PLAINTIFFS' MOTION 
REGARDING PRE-TRIAL DETERMINATION OF 

BASIS FOR V.4LUATION OF "EXCHANGE LAND" 

Piercc:, Comnissioner, d e l i v e r e d  t he  o p i n i o n  o f  the Commission. 

On September 20, 1 9 7 2 ,  w e  i s sued  o u r  d e c i s i o n  on t i t l e  i n  t h i s  

proceeding, concerning l ands  ceded under  t h e  Treaty of September 26, 
1 / 

2 7 ,  1833 (7  S t a t .  431, 442). We ordered-that  t h e  c a s e  proceed to a 

1/ 28 Ind. C1. Comrn. 497, par. 7 . b .  - 



determination, i n t * ~  a l i a ,  of the total consideration paid for said 

lands by the Unite4 S t a t e s ,  including t h e  fa i r  market value as of 
2/ 

February 21,  1835, of the 5,000,000 acres of exchange land provided 

for under the treaty, 

On August 23, 1973, the  plaintiffs in Docket 15-C moved for a 

r u l i n g  modifying o ir order of September 20 ,  1972. Specifically, they 

~ v e d  that  the "ex-hange land" referred t o  there in  be determined 

e i ther : 

a. not to a f f e c t  the p l a i n t i f f s '  recovbry ,  or 

b. to be valr~ed on the basis of t h e  consideratiott p a i d  
by t h e  Unrted States for sa id  land under the  treaty 
of J u l y  1 5 ,  1830 ( 7  Sta t .  328). 

The plaintiff:; i n  Docket 29-A responded on Scptemlber 17, 1973, 

and thc  defendant v s p o n d e d  on October 3 ,  1973. Having considered 

the motion and t h e  responses, w e  are of the  o p i n i o n  thut  the  motion 

Should bc d e n i e d  011 i ts  merits. 

Argument? Of The Plaintiffs In Dockets 1 5 4  And 71 

Plaintiffs ur.,;e that  t h e  cefendant should be h e l d  t o  what they 

Eaastrue as a direct promise by t h e  1833 treaty commission, on behalf 

of the President,  t o  grant the exchange lends  in addition t o  f u l l  

p p n t  for  lands ceded under the 1833 treaty.  As e v i d e n c e  of this 

eanstruction they point  t o  a pretreaty statement by Governor Porter 

<me of the  trcety commissioners) purporting to transmit t o  the 

ktrrvatmi, the following advice from the  President: 

# The effective date of the  treaty. 
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He says t o  h i s  r e d  c h i l d r e n  a r i s e ,  t a k e  your  famil ies  and 
go westward an< you s h a l l  n o t  b e  d e c e i v e d .  You s h a l l  have  
as good a c o u n t r y  t h e r e  a s  you p o s s e s s  h e r e  and be f u l l y  
p a i d  for  your  l a n d s .  - 3/  

Plaintiifs have n o t  c i t e d  any evidence showing t h a t  t h e  Potawatomi  

rlnderstood Covernor P o r t e r  t o  mean t h a t  t h e y  would be. f u l l y  p a i d  f o r  t h e i r  

l ands  and would r e c e i v e  t h e  exchange l and  i n  a d d i t i o n .  His s t a t e m e n t  

r a y  have meant  no mc.re t han  t h a t  t h e y  would be  given a s  good a c o u n t r y  

i n  t h e  west,  which,  t o g e t h e r  w i t h  o ther  c o n s i d e r a t i o n ,  would f u l l y  pay 

them f o r  thc i r  e a s t e r n  l a r d s .  

I f  any  a m b i g u i t y  o r  mi sunde r s t and ing  on  t h i s  p o i n t  e x i s t e d ,  i t  

was, i n  olir o p i n i o n ,  c l a r i f i e d  by t h e  express  terms of t h e  e n s u i n g  1833 

t r e a t y .  A r t i c l e  2 t:hereof reads: 

In  p a r t  c o n s i d e r a t i o n  of t h e  above c e s s i o n  i t  i s  he reby  
ngrrcti, that  t h e  United S t a t e s  s h a l l  g r a n t  t o  t h e  s a i d  
Uni ted  Nat ion  c f  Indians , . . a t r a c t  of c o u n t r y  west of 
t h e  F l i s s i s s i p p i  river . . . t o  be  n o t  less i n  q u a n t i t y  than 
five m i l l i o n  a c r e s  . . . [emphas is  a d d e d ] .  

S j w i l a r l y  t h e  t h i r d  a r t i c l e  of t h e  t r e a t y  beg ins :  

And i n  f t l r t h c r  c o n s i d e r a t i o n  o f  t h e  above  c e s s i o n ,  i t  i s  - 
agreed, t h a t  t h e r e  s h a l l  be p a i d  by t h e  Un i t ed  S t a t e s  t h e  
s u m s  of money h e r e i n a f t e r  mentioned . . . [ emphas i s  added] .  

P l a i n t t f f s  a r g u e  t h a t  t h e  r u l e  o f  Iowa T r i b e  v .  w e d  S t a t e s ,  

68 C t  . C l  . 585 (1929) , shcw.ld be  a p p l i e d  t o  e n f o r c e  t h e i r  c o n s t r u c t i o n  

of Governor PC-rter 's  above quoted  statement,  a l t h o u g h  i t  was n o t  w r i t t e n  

i n t o  the trc>aty .  Ye d i s a g r e e .  The f a c t s  i n  Iowa d i f f e r  s u b s t a n t i a l l v .  

In that  cast. t h o  t r e a t y  ccxmi s s i o n e r s  convinced  a n  ignor lnt  , impover i shed ,  

r ~ n o r g n n i z ~ d  t r j h e ,  wFlose p r i n c i p a l  c h i e f  was b l i n d ,  t o  s2ll  t h e h -  lands 

* - - -  --- 
31 Plaintitis' Ex. 2 ,  p .  15. - 
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for  37/ an acre and 80 ac re  a l lo tments ,  by f a l s e l v  representing thnt 

t h e i r  title was ins t#cure  and t h a t  t h e y  would receive however much the  

commissicners ended up giving the surrounding tribes. I h e  commissi~ners 

t h e n  proceeded t o  p ~ r c h a s e  land from th.2 surrounding t r i b e s  f o r  $1.25 

an acre and 180 acre allotments. Under i jurisdictional a c t  coverlng 

oral and written cor : t racts ,  t he  Court o !  Claims e f f ec t ed  p a r t i a l  equity 

by honoring the vertlal contract to incre & s e  the Iowa payment to $1.25 

p e r  a c r e .  

I n  t he  case before  u s  there was no proven dichotomy between t h e  

Government's oral and wri t : t en  promises. The t r e a t y  i s  u . ~ a m b i g u o u s ,  

and Governor P o r t e r ' s  statement t o  t h e  rotawatomi, qu0te.i above,  is 

n o t  inconsistent wit t~ the  p l a i n  lanp,r~,-rgc o f  t-he t r c a t v  0.1 t h e  matter 

of considerat ion. 

The plaintiffs l l s o  i n  e f f e c t  a l l e g e  on o the r  f a c t s  that t h e  

defendant's dealings with them wre cha rac t e r i z ed  by f r a . i d ,  d u r e s s ,  and 

duplicity, and t h a t  3cco rd ing ly  t h e  d e f e n d a n t  should be allowed no credit 

a t  all f o r  t h e  5,000,000 acres of exchange land. Alternatively they 

contend t h a t  at best, t h e  defendant s h o u l d  o n l y  be allowed t h e  value of 

the consideration which i t  paid f o r  t h e  5,000,1700 a c r e s  of exchange land 
4 / - 

when pu rchased  e a r l i e r  from other  Indians. Plaint if fs urge that  t o  

a l l o w  the defendant m y t h i , ~ g  more t h a n  i t s  own nominal e x p e n s e  would be 

to allow the defenda-lt to turn its alleged unconscianabl.? behavior into 

a prof i t a b l e  transaccion. 

4 /  The 5,000,000 a c - e s  of exchange land were made up i n  l a r g e  p a r t  from - 
Royce Area 151 in lo ?a, putchased  by t h e  Vnited Sta te s  f om v a r i o u s  
trfbes under t h e  T r e  t y  of July 35, 1830 (7  S t a t .  3 2 8 ) .  
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Thc f a c t s  r e l i e d  upon by t he  p l a i n t i f f s  i n  suppor t  of t h i s  

argument a rc  i n  p a r t  s e t  f o r t h  i n  o u r  Findings  o f  Fact  i n  P r a i r i c  

Band of Potawatomi Ind ians  v.  United S t a t e s ,  Docket 15-3, e t  a l . ,  

4 Ind. C1.  Comrn. 499, 417-419, 4 2 2 - 4 2 7 ,  429-430 (1956). These f i nd ings ,  

togothcr w i t h  t h e  journal of t he  1833 t r e a t y  proceedings ,  evidence that 

the  1833 t rc.aty w a s  p rocu red  unde r  r e p e a t e d  t h r e a t s  of war and d e s t r u c t i o n  

by t l ~ .  Unitcbcl S t a t . : s  i f  t he  I n d i a n s  r c f u s c d  t n  s e l l  t h e i r  l ands  i n  

Michigan,  Lll ir~ois ,  and I . l isconsin,  and movc west as t h e  United S t a t e s  

Thc f i n d i n g s  ;ilso show t h a t  t h e  1833 t r e a t y  p rov ic :ed  for payment 

by thca U n i t e d  S t a t t  s o f  ~ r a r i o u s  sums of moncy a s  p a r t i 2 1  cons idera t ion  

f o r  tilc l a n d s  ccclctl by the I n d i a n s  unclcr t h c  t r e a t y .  Among the  monies 

thus  prorni s t . c l  w v r e  $ l f i O , O O O  f o r  m i l  1s , tlouses, b lacksmith  shop, agri- 

c u l t u r a l  irnprovcmunts, i n lp l cn~cn t s  a n d  l i v e s t o c k ,  e t c .  t o  a i d  t h e  Ind ians  

i n  s e t t l i n g  t h c b  5,C00,006 ac r e s  of cxchangc l a n d ,  and a $70,000 educa t i ona l  
5 / - 

fund. By 1836 t t w  ticfc.ndant had broken i t s  treaty commitments f o r  the  
6 1 - 

cb?cpcnd it ( I  rc n f t hos.~ f u n d s  . 

'i'tw f i n d i n g s  f l ~ r t i w r  cvicitmct) t h a t  by 1841 t h e  def+?ndant  concluded 

t h a t  t h e  1833 cxchangc. l a n d s  were r e q u i r e d  f o r  whi te  s e r t l emen t ,  and 
7 /  - 

t h a t  i t  w ~ w l d  bt. nC:c.ssary t o  rcmovc the  Potawatomi the:-&from. A 

t r t3n ty  c o u n c i l  was : ~ t - l d  f ~ ) r  t h i s  p u r p o s e  i n  1845. T h e r t  at t he  United 

S t a t c s '  t r e a t y  conuni.ssiont!rs asserted t h a t  it was intenc:cd that t h e  

.- 

5 /  Prairic U m d ,  supra ,  Finding 2 4 ,  4 Ind. C1. Corn, 426.  - 
6 /  g. - 
7 /  Id., Finding 2 5 ,  p. 4 2 7 .  - 
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Potavatomi should 'lold the 1833 exchange land only temporarily, and 

that the krrproveme:lt fund and education fund provided for by the  1833 
8 t  - 

treaty w o u l d  not b ?  utilized u n t i l  t h e  Potavatmi moved oncc again. 

The Potauatomi debtgates  pointed out  that  t h e  commissioners' assertions 

were in v io la t ion  ;>f the  1833 treaty.  iIne of the coxmissioners r e p l i e d  

that t h e :  Frcsident and the  Congress wltr t .  ordained by the Great S p i r i t  

as gurir~lians of t h ~ !  Indians; tha t  t h e  Prcsidcnt would tlccldc the  t h e  
9/ - 

and rnaruwr of carr:*ing out the  t rcaty ,  m d  that this v ~ s  not the  time. 

It  appears t h ~ t  the  p l a i n t i f f s  have cstablishcd drtress on the part 

of the  defendant i n  coercing their part i c ipat ion  i n  tilt- 1833 treaty 

(as wcll as in the Treaty of June 5 ,  1 7 ,  1846,undcr wh ch they sold 

tbc 5,0130,000 acre:: of cxchangc l a x  back t o  the  Unitct S t a t e s . )  

Plaintiffs have al:,o shown d u p l i c i t y  on t h c  part of thc defendant in 

carrying out t h e  t w m s  of the  1833 t r e a t y ,  as wcll as fa i lure  of con- 

sideration under tltat treaty. The f a i l u r e  of consideration w i l l  be  

takcn into account in dctcrmining the  t o t a l  mount of consideration 

rcccivetl under thc 1833 trcaty.  If t h a t  m o u n t  is lest- than the value 

of the  lands c c d c d ,  t h e  showind of d u r e s s  and d u p l i c i t y  w i l l  e n t i t l e  

thc p l a i n t i f f s  t o  recover the difference even though that difference 

might not othcruisc bc so great as t o  be "unconscionable". It may thus 

pcrmf t rccovcry w h t  rc a claim f o r  uncnnscionablc considerat ion might 

othcerwise fail. Iri t h i s  way equity may at least in part be served. 

8/ g., Finding 211, p.  4 2 9 .  
R 

/ Id., Findings 2 9 ,  30, p. 4 3 0 .  



However, under the facts of th i s  case we f i n d  no basis f o r  d i s a l l o w i n g  

t h e  defendant  c r e d i t  f o r  t h e  "fa i r  market value" of t h e  exchange l a n d s  

actually provided under t h e  1833 t r e a t y .  Our r e a s o n s  f o r  t h i s  w i l l  

become more apparen t  subsequent ly  h e r e i n .  

P l a i n t i f f s  r e l y  upon d e c i s i o n s  c i t e d  i n  Pueblo de  Zia  v. United 

States,  Docket 137, 2 1  Ind.  C l .  Comm. 316 (1969), a f f ' d  i n  p a r t  and 

rev'd i n  p a r t ,  200 C t  . C 1 .  601, 624 (1973). i n  suppor t  of t h e i r  conten- - 
t i o n  that a t  b e s t  t h e  defendant  should be al lowed o n l y  t n e  v a l u e  of t h e  

c o n s i d e r a t i o n  which it  pa id  f o r  t h e  exchange l a n d ,  r a t h e r  than t h e  f a i r  

market value of  t h e  l a n d .  P l a i n t i f f s  concede t h a t  i n  t h e  f i r s t  two 

cases c i t e d  i n  Zia, this Commission uniformly h e l d ,  a s  a m a t t e r  of c o u r s e ,  

t h a t  l and  granted by t h e  defendant  as p a r t  of t r e a t y  c o n s i d e r a t i o n ,  i s  

to be valued a t  i ts  ' ' fair  market value."  P l a i n t i f f s  would minimize t h i s ,  

however, by p o i n t i n g  o u t  t h a t  those d e c i s i o n s  were n o t  reviewed by t h e  

C o u r t  of Claims. A quick look at. the cases c i t e d  i n  Zia will be h e l p f u l .  - 
The f i r s t  of t h o s e  c a s e s ,  Absentee Delaware v .  United S t a t e s ,  

Docket 337, 9 Ind .  C1. Comm. 346 (1961),  involved a  c e s s i o n  of land i n  

Ind iana  under t h e  T r e a t y  of October 3, 1818 (7 S t a t .  188) .  Under t h e  

t r e a t y  the United S t a t e s  agreed t o  provide a  c o u n t r y  fo r  t h e  Delawares 

t o  res ide  i n  w e s t  of t h e  M i s s i s s j p p i  River. This was accomplished by 

the Treaty o f  September 24 ,  1829 (7 S t a t .  3 2 7 ) ,  r a t i f i e d  on A p r i l  29, 

1830, g r a n t i n g  them 1.,884,160 a c r e s  i n  Kansas, w i t h  a t o t a l  1830 v a l u e  

of $465 ,6hG.  T h i s  wzs held t o  be p a r t  of t h e  c o n s i d e r a t i o n  finder t h e  

1818 t reat .y .  



under  which t h e  Yo::rrwatomi ccdcad t w o  t r a c t s  of l a n d ,  m c a  of which was 

t he  very same 5,000,000 acres  c.f cxch3nkgp land r ~ c c i v c d  under the 1833 

t reaty ,  and which i s  the s u b j c c t  of thc  p l a i n t i f f s '  motion hcrcin.  

Llndcr thc  1846 t r c : ~ t y  t h c  LTnitc\d Stc: tc .s  aigrccd to p ~ y  $850,000 for t h e  

ceded ld-tnds, less $87,000 w h i c l ~  was :fi bc  dcductccl fh i~sefrorn  i n  payment 

f o r  576,000 acres  of Kansas land g i - . l ~ t ~ d  to t h ~  I ' c~ t ; twntcmi  hy thc  Unitcd 

t h c b  1846 cessioc t l -e . i ty ,  and a c c o r d i n g l y  g r m t c c !  t h c  plaintiffs an 
1%' - 

additional 6 0  ccnt:  p c r  s c r c  t . i~ , . r~zfor .  

Zt is thus sccn t h a t  i n  conserjuencc 05 the p l a i n t i f f s '  1846 ccssion 

grnntcd tllil f u l l  1846 f a i r  n,?rkct vn luc  of :;:rid l*lnd.  I n  our op in ion  

t o  the p l a i n t i f f s .  

I f  any Indian. may 5e heard  t o  complain over any  p r o f i t  which tllc 

defendan t  ma;- have r e a l i z e d ,  i t  wou ld  no t  bc  t h e  p1.iintiff:-; b u t  rnthcr 

10/ I n  e q u i t y  w c  k e l d  t h a t  t h e  576,000 acres p rov ided  by t h e  United - 
S t a t e s  s h o u l d  a l s o  hear an 1846  va lua t i on  of $288,0rf0 r a the r  t h a n  the 
$87,000 specified i n  t h e  I846 t r e a t y .  
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t h e  t r i b e s  f roni which thc: d e f e n d a n t  o r i g i n a l l y  purchased the 5,000,000 

ac rc:s . 
Thc t h i r d  case c i t e d  in Zia, i s  Peoria  Tribe of Ind ians  v. United 

Sta tcs  Docket 314, 9 Ind.  C1. Comm, 274, 292  (1961), 12 Ind. C1 .  Comm. 
-9 

396 ( l963) ,  n f f ' d ,  169 C t .  C1. 1009 (1965). Therein w e  found t h a t  land 

granted t o  the Weas by tlw United S t a t e s  under  t h e  Trea ty  of October 29, 

1832 (7  S t l i t .  410), was a g r a t u i t y ,  t he  va lue  of which t h e  defendant w a s  

c k n f i t l c d  t o  s e t  off  against an award to the  Wea f o r  a ce s s ion  under  t h e  

'l'rcaty of OcLobcr 2 ,  1818 ( 7  S t a t .  186). We held t h a t  the  defendant 

m i g h t  s c b t  o f  C chithcr thc 1832 f a i r  marke t  va lue  of t h c  Gea por t ion  of 

tllc g r a n t ,  o r  i n  l i e u  th\rc*oL w c  would cons ider  any rezsonable amount 

which t h e  par t ics  nligllt dgrcc  upon as tttc p r o p e r  va lue  of t he  o f f s e t .  

Thc Court of Claims aff i rmed t h a t  t hc  g r a t u i t y  w a s  a proper  offset. 

The vnltlc i s s u t .  was no t  izppcaled. 

It is  seen t h a t  none of  t h e  foregoing cases c i t e d  i n  t h e  Zia 

dccision s u p p o r t  tllc plni .nt  i f f s '  Icgal  theory.  However t h e  p l a i n t  if fs 

point  t o  t w o  l n t c r  casts c i t c d  i n  Zia ,  i n  which the  c o s t  of l and ,  r a t h e r  

than i t s  rn;irkct vnluc,  w a s  t hc  measure o f  t h c  c r e d i t  t o  t he  Government. 

'L'lw c n s c s  1-txfcrrcd t o  a r c  Kicknpoo T r i b e  v. U n i t c d  S t a t c s ,  178 C t .  C1. 

527,  534, -535 (1967), on a p p e a l  of lbcke t  316, 10 Ind .  C1. Comm. 320 

(1962) nttd 15 Tnd. C 1 .  Comm. 628 (1965); and Ponca T r i b e  v. Unitcd 

Stn tcs ,  183 C t .  C1.  673 - (1968) ,  on appeal of Docket 323, 1 7  Ind. C1.  

Comm. 162 (1966) .  Thc cases  may be d i s t i n g u i s h e d  on the facts f r o m  

t h c  case a t  bar .  
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Kickapoo invoivcd lands  given g r a t u i t o u s l y  r a t h c r  t h a n  as con- 

s i d e r a t i o n  3s i n  t l l i s  proceeding.  I n  Kicknpm we found that by t h e  

T r e a t y  of May 18 ,  y.854 (10 Stat. 1078), t h e  Kickapon s o l d  par t  of 

t h e i r  Kansas lands and agreed t o  accept ;I s m a l l  rcscrvat ion of  t k  

balance (or e q u i v a - c n t  acreage;. T h y  a l s o  agrccd t o  s t o p  t h e i r  

d c p r e d a r i o n s .  Ins tead t h c y  went t o  Mexico and raided back a c r o s s  

t h e  border. The Ul i i t ed  S t a t e s  prevailed upon  thcrn t o  r e t u r n  in 1874, 

by o f f e r i n g  them a rcscrvat ion i n  Oklahoma 3s i-ln i n c i u ~ ~ r t ~ e n t - .  Wc h c l d  

t h a t  the Oklahoma r c s c r v a t i o n  was a g r a t u i t y  w h i c h  c o u l d  bc offset  

a g a i n s t  t h e i r  c1ai1.1 under  t h e  1854 t r e a t y .  'l'lic Uni tcd  S t n t c s  w a s  not 

obligated t o  g ive  r:lmn thc Oklahoma r c sc rva t i on ,  a s  t l ~ c ~ y  had an 

ob l i ga t i on  u n d c r  t IC 1854 t r e a t y  t o  s tay on t h e  r c s ~ r v ~ ~ t i o n  thcy  

received the rcunde  1:. We he ld  t h a t  the. Ok lahcnna rcscjrvat  i o n  should be 

valucd as of the da t e  of r c t u r n .  Thc Court  of C l a i m s  howcvcr h e l d  

t h a t  t o  p reven t  t h e  United S t a t c s  from ma kin^ a p r t , f i t ,  t h e  Oklahoma 

reservat ion s h o u l d  be va lucd  as of  t h e  datcb t l w  t r n i t c d  S t a t e s  purchased  

it  i n  1866. 

Tflc Poncn case involved lands  g i v e n  as pa-pcnt  on a cla im.  By 

t h c  Trea ty  of A p r i l  2 9 ,  1868 (15 S t a t .  635),  the. d c f c n d n n t  erroneously 

includcd Ponca Kesi?rvation l a n d s  i n  l ands  g ran ted  to t h e  Sioux. Thc 

Sioux k i l l e d  many Ponca and t h t  d c f c n d n n t  f o r c e f u l l y  rrmoved many P o ~ c s  

t o  t he  i Z m  RcservaLion. La te r ,  by way of p a r t i a l  indemnification, t h c  

defendant purchase.l o t h e r  land f o r  thc Poncas. Wc h c l d  t h a t  i n  s "takiny;" 

s u i t  f o r  t h e  loss :,f the Ponca Reservation, t h c  defendant was c * n t i . t l c d  to 
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offset t h e  f a i r  market value of t he  compensatory land,  as payment on 

t h e  claim. The Court of Claims reversed,  holding t h a t  only t h e  purchase 

p r i c e  of the compensatory land could be  o f f s e t .  

The p l a in t i f f : ;  argue t h a t  payment on a claim i s  s i m i l a r  t o  con- 

s i d e r a t i o n  s i n c e  i t  i s  payment i n  recogni t ion  of an o b l i g a t i o n ,  and t h e r e f o r e  

t hc r c  is no sound b a s i s  f o r  d i s t i ngu i sh ing  land gran ted  a s  cons ide ra t i on  

(as i n  t h i s  proceeding) from land givcn a s  payment of a claim. We d i s ag ree .  

In our  opinion the f a c t s  of each casc must  be  c o n s i d e r ~ d  independently 

so  a s  t o  rcach as ( .qu i tab le  a r e s u l t  as p o s s i b l e .  Undtnr t h e  circumstances 

of t h i s  c a sc ,  s u b s t a n t i a l  e q u i t y  w i l l  b e  achieved by a: lowing t h e  defendant 

the f a i r  market va lue  of  t he  5,000,000 ac r e s  of exchange land provided 

as p a r t i a l  cons ide ra t i on  under t h e  1833 t r e a t y ,  computt~d a s  of 

February 2 1 ,  1835, the  e f f e c t i v e  da t e  of  t h e  t r e a t y .  

' L ' k  p l  [ l in t  i f f : ;  nrgut. f u r t h e r  t h a t  t h e r e  was no fai-r  market value 

of the exchange l ands  i n  1835 because t h e r e  was no market f o r  s a id  lands 

at t h a t  t ime,  and llcncc t tw measure of va lue  should be the defendant ' s  

cos t  f o r  t hc  land. The same circumstances have not y e t  prevented 

de te rmina t ion  of cqu i t ab l c  cva lua t ions  i n  o t h e r  cases decided by t h i s  

Commission, and t hc r c  is no reason why they  should i n  t h i s  i n s t ance .  

P l a i n t i f f s  w i l l  hnvc an opportuni ty  t o  present va lua t i on  e s t ima te s  based 

on a l l  of t h e  a t t e n d a n t  circumstances,  inc lud ing  t h e  price paid by the 

defendant.  

Thc p l a i n t i f f s '  motion i s  a l s o  premised on t h e i r  con ten t ion  t h a t  

t h e  wes tward  removal of the  Potawatomi under t h e  1833 t r e a t y  was "proposed 
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f o r  t h e  b e n e f i t  o f  t h e  Government's w h i t e  c i t i z e n s ;  not for  t t t ~ b  

I1 / - 
Government ' s I n d i a n  wards. I' In w i d t . n c c  t h y  q u o t c  t ht) f o l  l  wing 

p o r t i o n s  of o u r  F ind ing  No. 9 in Dockct 15-3,  ct n l . ,  wltcrcin wc stBt 

forth t h e  t e x t  o f  :l l e t t e r  of >?arch 16,  1833,  from Govcmor P o r t c r  

t o  t he  Commissioner  of I n d i a n  Af f a i r s :  

Tha t  it  is an o b j e c t  of g r ea t  impor tance  t h a t  the Govern- 
ment s h o u l d  b.:come p o s s c s s c d  of t h c i r  land c a n n o t  bc 
d o u b t e d  . . . E x t i n ~ g u i s h  t h c i r  T i t l e ,  and t h e  whole coun t ry  
w i l l  soon  be cove red  by o u r  e n t e r p r i s i n g  c i t i z c n s  . . . - I?/ 

We c a n n o t  s a y  however t h a t  t he re  was not 3t least a modicum of 

t r u t h  i n  t h e  f u r t l w r  a s s e r t i o n s  of Governor  P o r t c r  as a n  1833 t r c o t y  

commissioner, t h a t  i t  w a s  i n  t h c  Potawatomi i n t e r e s t  t o  movc w e s t  to 

f i n d  more game and t o  a v o i d  t h t .  c l a s h c s  a l m n d y  being cxpcricnccd 

with t l ~ c  cncroachillg w h i t e s .  Under a n n  logous c i r c u m s t  a r ~ c c s  t h c  Court 

o f  Claims has  fount1 no b reach  of f i d u c i a r y  d u t y  by t l l C  Uni t cd  S t n t c s  

i n  t h e  mere f a c t  t i l a t  n o n - I n d i a n  as w e l l  as I n d i a n  i n t r r c s t s  were  

b c n c ~ i i t c d ,  K l w t h  and Mudoc 'Tribes and Ya11ooski.n Rand of I n d i a n s  v. 

United S t a t c s ,  193  Ct. C1.  670,  688, 701 ( 1 9 7 1 ) .  

Las t ly  p l a i n t i f f s  u r g c  t h a t  t h e  cxchnngc l a n d  b e  t r ca t cd  as an 

o f f s e t  and Jcnied u n d e r  t h e  p r o v i s i o n  of S e c t i o n  2 of t h e  Indian Claims 
13/  - 

Commission Act, which a u t h o r i z e s  th i s  Commission t o  s e t  off g r a t u i t o u s  

cxpc .nd i t u r c s  i f  w a r r a n t e d  by t h e  nature of t h c  claim and t h e  c n t i r c  

c o u r s e  of d e a l i n g s  and accounts  between t h e  U n i t c d  S t a t c s  and t h e  

- - -  - -  

11/ P l a i n t i f f s '  mcnorandum i n  s u p p o r t  of  t h e i r  mot ion,  pp. 1-2. - 
12/ 4 I n d .  C1. C o r m .  417 (1956). - 
13/ 2 5  U.S.C. 5703. - 
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p l a i n t i f f s .  I t  i s  c l e a r  from t h e  p r e c e d i n g  p o r t i o n  of t h i s  o p i n i o n  t h a t  

the  exchange l and  was n o t  a g r a t u i t y  on the part of the d e f e n d a n t .  It 

was a p r i n c i p a l  p a r t  of t h e  c o n s i d e r a t i o n  under t h e  1833 t r e a t y .  Accord- 

i n g l y  it may not be treated as a g r a t u i t o u s  o f f s e t .  

Response O f  The P l a i n t i f f s  In Docket 29-A - 
The p l a i n t i f f s  i n  Docket 29-A take no p o s i t i o n  on t i e  q u a n t i t y  o f  

the  cxchmge  l a n d ,  o r  on t h e  method, amount, o r  d a t e  of v a l u a t i o n  t h e r e o f ,  

other than t o  argue tha t  t h e  v a l u e  t h e r e o f  i s  n o t  c h a r g e s b l e  a g a i n s t  or 

d e d u c t i b l e  from any recovery  t h e y  may r e a l i z e  i n  this p r x e e d i n g .  T h e i r  

reason ls that they allegedly r e c e i v e d  none of t h e  exchange land o r  any 

benefit from i t .  However, i t  is unnecessa ry  and i n a p p r o p r i a t e  f o r  u s  t o  

r u l e  on this argument i n  r e l a t i o n  to the s u b j e c t  mot ion .  

For the reasons s t a t e d  herein, t h e  p l a i n t i f f s '  motion i s  den ied  by 

t h e  accompanying o r d e r .  

We concur :  

Qtr4 a- 
?fargare t  H! P i e r c e ,  Commissioner 

Bran t 1 e y  ~ l u a :  Commissioner 


