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BEFORE THE INDIAN CLAIMS COMMISSION 

THE SIOUX NATION OF INDIANS,  1 
c o n s i s t i n g  i n  p a r t  o f  t h e  1 
SIOUX T R I B E  OF THE ROSEBUD 1 
INDIAN RESERVATION, SOUTH DAKOTA; ) 
THE SIOUX T R I B E  OF THE STANDING 1 
ROCK INDIAN RESERVATION, NORTH AND ) 
SOUTH DAKOTA; THE SIOUX TRIBE OF ) 
THE P I N E  RIDGE INDW N RESERVATION, ) 
SOUTH DAKOTA; T E  S I O U X T R I B E  OF THE ) 
CROW CREEK INDIAN RESERVATION, SOUTH ) D o c k e t  No. 74-B 
DIWOTA; THE SIOUX T R I B E  OF THE LOWER ) 
HRULE I N D I A N  RESERVATION, SOUTH DAKOTA; ) 
THE SIOUX T R I B E  OF THE CHEYENNE RIVER ) 
RESERVATION, SOUTHDAKOTA; THE SIOUX ) 
T R I B E  OF THE SANTEE INDIAN RESERVATION, ) 
N E U R A S K A ; A N D T H E S I O U X T R I B E O F T E  ) 
FORT PECK INDIAN RESERVATION, MONTANA, ) 

1 
P l a i n t i f f s ,  1 

* ) 
v .  ) 

) 
THE UNITED STATES OF AMERICA, ) 

1 
D e  f endan t . ) 

D e c i d e d :  F e b r u a r y  15 ,  1974  

F I N D I N G S  OF FACT 

T h e  Commission m a k e s  t he  f o l l o w i n g  f i n d i n g s  of f a c t :  

The p l a i n t i f f s  i n  Docke t  74-B--the S i o u x  T r i b e  of the Rosebud Reser -  

v a t i o n ,  S o u t h  Dakota ;  t h e  S i o u x  T r i b e  of t he  S t a n d i n g  Rock I n d i a n  

R e s e r v a t i o n ,  Nor th  and  S o u t h  Dakota ;  t h e  S i o u x  T r i b e  o f  t h e  P i n e  Ridge 

I n d i a n  R e s e r v a t i o n ,  S o u t h  Dakota ;  t h e  S i o u x  T r i b e  of t h e  Crow Creek  I n d i a n  

R e s e r v a t i o n ,  Sou th  Dakota ;  t h e  Sioux T r i b e  of the Lower Brule I n d i a n  
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Reservation, South Dakota; t h e  Sioux Tr ibe  of t h e  Cheyenne River Reser- 

vation, South Dakota; t h e  Sioux T r i b e  of t h e  Santee  Ind ian  Rese rva t ion ,  

Nebraska; and t h e  Sioux T r i b e  of t h e  F o r t  Peck Ind ian  Rese rva t ion ,  Montana-- 

;Ire each i d e n t i f i a b l e  groups of American Ind ians  main ta in ing  a  t r i b a l  

o r g a n i z n t  i o n  recognized by  t h e  S e c r e t a r y  of the  I n t e r i o r  a s  having a u t h o r i t y  

to  main ta in  t h i s  s u i t  under Sec t ion  2 of the Ind ian  Claims Commission Ac t ,  

2 5  U.S.C.  570a (1970). T h e  p l a i n t i f f s  a re  t h e  s u c c e s s o r s  i n  i n t e r e s t  t o  

t h e  Sioux t r i b e s  o r  bands which s i g n e d  t h e  T r e a t y  of A p r i l  29, 1868, 

1 5  S t a t .  635. 

2.  AREA INVO1,VED AND DZTE OF TAKING. 

The a r ea  to  be v n l u c d  is  loca ted  g e n e r a l l y  i n  t h e  wes te rn  p a r t  of t h e  

present Sta te  of South Dakota. I t  was carved ou t  of t h e  Grea t  Sioux Reser-  
1 / - 

v a t i o n  by t 1 1 ~  A c t  of FChruar>r  2 8 ,  1877, 19 S t a t .  254.  The s u b j e c t  t r a c t  

I /  The  Crcrit S i o u x  Reserva t ion  was set a s i d e  by t h e  T r e a t y  of A p r i l  29,  - 
1868, 15 S t a t .  635,  and w a s  desc r ibed  a s  fo l lows :  

. . . commencing on t h e  e a s t  bank  of t h e  
Missouri  r i v e r  w h e r e  t h e  f o r t v - s i x t h  p a r a l l e l  
of n o r t h  L a t i t u d e  c r d s s e s  t h e  same, thence a long  
Low-water mark down said e a s t  bank to a p o i n t  
o p p o s i t e  where t h e  n o r t h e r n  l i n e  of t h e  S t a t e  
of Nebraska s t r i k e s  t h e  r i v e r ,  t hence  west  a c r o s s  
s a i d  r i v e r ,  and a long  t h e  n o r t h e r n  l i n e  of Nebraska 
t o  t h e  one hundred and  f o u r t h  degree  of l o n g i t u d e  
west  from Greenwich, t h e n  n o r t h  on s a i d  meridian 
t o  a p o i n t  where t h e  f o r t y - s i x t h  p a r a l l e l  of 
n o r t h  l a t i t t i d e  i n t e r c e p t s  the  same, thence due 
eas t  a long  s a i d  p a r a l l e l  t o  t h e  p l a c e  of beginning;  
and i n  a d d i t i o n  t h e r e t o ,  a l l  e x i s t i n g  r e s e r v a t i o n s  
on t h e  e a s t  bank of s a i d  r ive r .  . . . [ I d .  a t  636.1 
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ccntalns 7,345,157 acres, and m y  be defined as follows: 

Beginning at the intersection o f  the 103rd meridian 

o f  west  longi tude  with the northern boundary of the Sta te  

of Nebraska, then north a long  the 103rd meridian t o  the 

snuth fork of the Cheyenne River, then down the south fork 

to its junct ion  v j t h  the  north fork (Belle Fourche River), 

then up t h e  north fork of the Cheyenne t o  the 103rd 

meridian, then north along the 103rd meridian to the 46th 

parallel of north l a t i t u d e ,  then west along  the 46th 

pi lra l lc l  to t h ~  L O 4 t h  meridian, then south along the  104th 

nerfdi;rn to the northern boundary of the  S t a t e  of Nebraska, 

then east along the northern boundary of Ilebraska to the 

p o i n t  of beginning.  

Roycc m s i g n e d  the cession number 598 t o  the subject  t r a c t .  

Iltc Jnte of valuation of the subject area i s  February 28, 1877. 

J. FARLY CONTACT OF A N H I C A N S  WIT11 THE SUDJECT A U A .  - 
Amricans had been awnre of the potential vnluc of the subject area 

long b e f o r e  i t  was acqutred f ron the Sioux by the Uni t c d  S t a t e s .  There 

iti cviduncc that  ~lning and trapping parties enterc.d tlrc Mack Hills area 

aa rarfp ns the 183C's and 1840%. During t h e  early 1850's.  prospecting 

parties enroute to Cali f a r n i n  mined in the Black Hills and recovered 

gold. 
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In 1857 L t .  G .  K. Warren,  a topographical e n g i n e e r ,  led a 

r e c o n n a i s s a n c e  expedition i n t o  Sioux country. I n  the Black Hills 

area ,  Lt .  Varren discovered g o l d .  I n  his report he also n o t e d  that 

t h e  area was w a t e r e d  by b e a u t i f u l  f l o w i n g  streams, and t h a t  i t  c o n t a i n e d  

r ich  v a l l e y s  capable  o f  c u l t i v a t i o n  and ample t i m b e r  and o t h e r  b u i l d i n g  

materials. 

Another  m i l i t a r y  p a r t y ,  unde r  the command of Brigadier General 

W. F. Kaynolds, surveyed the portion of the subject t r a c t  be tween  the 

43rd and  4 5 t h  parnl lc l s  in 1859 and 1860. In d e s c r i b i n g  the  Black 

tlills, G e n e r a l  Raynolds stated : 

. . . The v1:ole region of the Black Hills is 
u n q u c s t i o n a b l v  d e s t i n e d ,  a t  no d i s t a n t  date, 
t o  a f f o r d  homes f o r  a t h r i v i n g  p o p u l a t i o n .  
The mountains will f u r n i s h  a s u f f i c i e n t  
s u p p l y  of p i n e  lumber f o r  o r d i n a r y  uses;  and 
although timber is  very scarce  i n  t h e  region 
as a whole (from Fort  P ier re  t o  the I'owder 
R i v e r ) ,  y e t  t h e  Black H i l l s  w i l l  f u l l y  s u p p l y  
t i l l s  g r e a t  d e f i c i e n c y  i n  the  d i s t r i c t s  i n n e d i -  
z t e l y  j o i n i n g .  [ P l .  Ex. CR-13: "The Ejlack 
I l i l l s - T h e i  r Value, Regardless of Gold ," 
Potters American Monthly,  August 1875, Vol .  V, -- 
Yo. 4 4 ,  p. 618.1 

General ! b y n o l d s  also n o t e d  t h a t  t h e  valleys i n  t h e  h i l l s  c o n t a i n e d  r i c h  

and f e r t i l e  soils and were covered w i t h  a heavy growth of grass. 
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During 1865 a m i l i t a r y  e x p e d i t i o n  e n r o u t e  t o  t h e  Powder River 

area p ~ s s e d  through t h e  n o r t h e r n  Black H i l l s .  Many specimens of gold- 

b e a r i n g  quartz were discovered. I n  1866, D r .  Ferdinand V .  Hayden l e d  

n s c i e n t i f i c  e x p e d i t i o n  i n t o  t h e  hills. D r .  Hayden found gold  and 

r e p o r t e d  t h a t  it could be found i n  a l m o s t  e v e r y  s t r eem.  

beginning i n  1867,  and c o n t i n u i n g  through 1872,  v a r i o u s  

i n d i v i d u a l s  a n d  o r g a n i z a t i o n s  formed p a r t i e s  w i t h  the i n t e n t i o n  o f  

e n t e r i n g  into the Black 1 I i l l s  for  mining a c t i v i t i e s .  These p l a n s  

g ~ n e r n l l y  were thwar ted  by the  Uni ted  S t a t e s  Army which a t  t h a t  t ime 

was i n t e n t  on k e e p i n g  Americans o u t  of t h e  Sioux r e s e r v a t i o n .  I n  

1873 t h e  t e r r i t o r i a l  l e g i s l a t u r e  of  Dakota T e r r i t o r y  p e t i t i o n e d  Congress 

t o  move t h c  Sioux t o  t h e  e a s t e r n  p o r t i o n  of  t h e  r e s e r v a t i o n  and t o  

o p e n  t h e  nlack Il i l ls  to w h i t e  s e t t l e m e n t .  

4 .  CO;XACT OF MERICANS - WITH THE SUBJECT AREA DURING 
1874 AND 1875. 

Tn early 1874 t h e  S e c r e t a r y  of I n t e r i o r  e s t a b l i s h e d  a  cormnission, 

known as  t h e  S p e c i a l  S ioux Commission, t o  negot ia te  w i t h  the Brulc 

and Ogallala  S ioux  t o  abandon t h e i r  r i g h t s  under a r t i c l e s  X I  and XVI  

of  t h e  1868 t r e a t y ,  and t o  c o n f i n e  t h e i r  a c t i v i t i e s  t o  t h e  



2 /  - 
r e s e r v a t i o n .  The Comnission was o n l y  p a r t l y  s u c c e s s f u l  i n  i t s  

mission, cbtaining from t h e  Bru le s  t h e  s u r r e n d e r  of t h e i r  article XI 

r i g h t s  o n l y ,  and  o b t a i n i n g  no agreement a t  a l l  from t h e  Ogallalas. 

I n  Yay of 1 8 7 4  t h e  Secre ta ry  of Gar d i r e c t e d  L t .  C o l o n e l  George 

A .  C u s t c r  to comrr.antl an  e x p e d i t i o n  i n t o  t h e  Black H i l l s  t o  e x p l o r e  ttie 

a r c n .  (:us t e r  , w i  ti: approximately one t housand  men, l e f t  F o r t  Abraham 

I , i r ~ r . o  I n ,  .in n o r t l l c r n  Dakota, on J u l y  2, 1874,  circled t h e  n o r t h e r n  

limits of t h t ~  Elack fiills, a n d  e n t e r e d  t h e m  from t h e  west .  On t h i s  

cxpcdi t . ion  gold w a s  discovered in pay ing  q u a n t i t i e s ,  a l though  tile 

exact e x t e n t  of ttie go ld  f i e l d  was n o t  known. R e p o r t s  o f  the go ld  

r i n d  wcrc w j d e l y  c i rcula teci  and g r e a t l y  exaggerated by the press. As 

a rcsult:  o f  tht'sc r e p r ~ r t s ,  w h i t e  m i n e r s  began  t o  invade the Black Hills 

I'turirl~ August of 1874 members of t h e  S p e c i a l  Siorix Ccmmission, under  

t l ~ c  I c . ,~~ ic l - : ; ! l ip  of  Sam11t.1 1 ) .  l l i n n a n ,  explored t h e  s o u t h e r n  Black Hills in 

L ' /  In nrf.irwLe XI n f  t11c 1868 t r e a t y ,  t h e  S i o u x  tiad r e s e r v e d  t h e  r i g h t  t o  
~ - 
hunt  o u ~ s i t l c -  t h e i r  r c s r r v n t  i n n ,  n o r t h  of  the Sort11 P l r i t t e  River  and a l o n g  
t h e  RcpuFlicr in River so  Song as t h e  s i z e  of t h e  b u f f a l o  h e r d  made h u n t i n g  
w o r t h w h i 1 c b .  Tn a r t ic l r .  hXI, t h e  L 'ni ted S t a t e s  zgreed " t h a t  t h e  c o u n t r y  
nor th  of thi- Xorth P l a t t e  river and eas t  of t h e  s u m m i t s  o f  t h e  Big Horn 
rnountair~s1* s h o u l d  remain "unceded I n d i a n  t e r r i t o r y "  and c losed  t o  white 
entry. 'l'hc Commission has d e t e r n i n e d  t h a t  unde r  a r t i c l e  16 the Sioux  
Ilnd n r igl l t  t o  hunt  i n  t he  "unceded Lndian territory." Sioux  Tr ibe  v. 
U n i t e d  States, Docket  74,  2 3  Ind .  C 1 .  Comm. 358 (1970). 
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s e a r c h  of a new agency  s i t e .  I n  h i s  r e p o r t ,  d a t e d  November 10, 1874 ,  

Hinman r e p o r t e d  t h a t  t h e  Black  H i l l s  we re  b l e a k  and  b a r r e n ,  t h a t  t h e r e  

was l i t t l e  o r  n o  m i n e r a l  w e a l t h ,  t h a t  t h e  w a t e r  was o f  poo r  q u a l i t y ,  and 

t h a t  t h e  h i l l s  were  g e n e r a l l y  w o r t h l e s s  as  a g r i c u l t u r a l  l a n d .  I t  is 

u n c l e a r  f rom the r e c o r d  why H i n m n ' s  r e p o r t  was s o  p e s s i m i s t i c ,  a l t h o u g h  

h i s  c o n f e s s e d  sympathy f o r  t h e  S i o u x  and  t h e i r  r i g h t  t o  r e t a i n  t h e  B l a c k  

H i l l s  may have  p r e j u d i c e d  h i s  o b j e c t i v i t y .  

T ~ I L )  e n t h u s i a s m  c r e a t e d  by t h e  C u s t e r  e x p e d i t i o n  was n o t  dampened by 

t h e  Hinman r e p o r t ,  and  g r e a t  p r e s s u r e s  con t i nued  t o  bc e x e r t e d  a g a i n s t  t h e  

Government t o  open t h e  B l a c k  H i l l s  t o  w h i t e  s e t t l e m e n t .  G r e a t  numbers of 

m i n e r s  c o n t i n u e d  t o  f l o c k  t o  t h e  h i l l s .  I n  1875  i t  became a p p a r e n t  t o  

government  o f f i c i a l s  t h a t  occupancy  of t h e  B l a c k  H i l l s  by n o n I n d i a n s  

w a s  i n e v i t a b l e ,  and  i t  was d e c i d e d  t o  a c q u i r e  t h e  B lack  H i l l s  f rom t h e  

Sioux.  I n  o r d e r  t o  d e t e r m i n e  w h a t  would be  a f a i r  p r i c e  t o  t h e  S ioux  f o r  

t h e  Black Hil ls ,  P r e s i d e n t  G r a n t  o r d e r e d  t h a t  a t o p o g r a p h i c a l  and  gco- 

l o g i c a l  s u r v e y  be c o n d u c t e d .  H e  a p p o i n t e d  W a l t e r  P .  J e n n e y ,  a min ing  

e n g i n e e r ,  t o  head  t h e  s u r v e y .  J e n n e y  w a s  i n s t r u c t e d  t o  r e p o r t  on t h e  

m i n e r a l ,  t i m b e r ,  and a g r i c u l t u r a l  r e s o u r c e s  o f  t h e  B l a c k  H i  11s. 

Jenney ' s  p r e l i m i n a r y  r e p o r t  t o  t h e  Commissioner  of  I n d i a n  A f f a i r s  was 

d a t e d  November 8 ,  1875. J e n n e y  s t a t e d  t h a t  on c n t c r i n g  t h e  h i l l s  h e  had 

found mine r s  on F rench  C r e e k ,  and  t h a t  a f t e r  a m o n t h ' s  work g o l d  was found  

i n  p a y i n g  q u a n t i t i e s  on  S p r i n g  a n d  Rap id  C r e e k s .  Hc f u r t h e r  r e p o r t e d  t h a t :  

T h a t  p o r t i o n  of  t h e  B l a c k  H i l l s  which may hc 
des igna ted  a s  H a r n e y ' s  Peak  g o l d f i e l d  is  a l m o s t  
w h o l l y  i n  Dako t a ,  and  extends about f i f t y  miles 
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n o r t h  and  s o u t h ,  w i t h  a n  a v e r a g e  b r e a d t h  of n e a r l y  
twenty  m i l e s ,  c o v e r i n g  a n  a r e a  of  n o t  l e s s  t h a n  
e i g h t  hundred  s q u a r e  m i l e s .  The v a l u a b l e  gold-  
d e p o s i t s ,  however, a r e  found i n  t h e  v a l l e y s  o f  t h e  
s t r e a m s  which d r a i n  t h a t  a r e a ,  t h e  g o l d  be ing  de- 
r i v e d  from t h e  d i s i n t c g r a t  ion  of t h e  q u a r t z -  l e d g e s ,  
which a r c  v e r y  numerous i n  t h e  rocks  o f  t h a t  r e g i o n .  

The  most e x t e n s i v e  and  v a l u a b l c  d e p o s i t s  o f  
a u r i f e r o u s  g r a v e l  d i s c o v e r e d  d u r i n g  t h e  p a s t  s e a s o n  
were i n  the  v a l l e y s  of  S p r i n g  and Rapid Creeks  and 
t h e i r  t r i b u t a r i e s ,  where,  i n  a lmos t  e v e r y  c a s e ,  t h e  
g r a v e l - b a r s  a r c  v e r y  advan tageous ly  s i t u a t e d  f o r  
working, and where many n a t u r a l  c i r c u m s t a n c e s  
c o n t r i b u t e  m a t e r i a l l y  t o  t h e  p r o f i t a b l e  e x t r a c t i n g  
of t h e  g o l d  which they  c o n t a i n .  [ 1875 Repor t  o f  
the Commissioner of I n d i a n  A f f a i r s ,  p .  181.1 

Jenncy a l s o  r e p o r t e d  t h a t  there  was s u f f i c i e n t  t imber  and r a p i d l y  f l m i n g  
3/  - 

w a t e r  f o r  s r lcccss  f u l  mining o p e r a t i o n s .  

I n  commenting on t t ~ c  nonmincral  a t t r i b u t e s  of t h e  Black H i l l s ,  Jenney 

n o t e d  t h a t ,  a l t h o u g h  t h e  a r c 3  of c u l t i v a b l e  l a n d  was l i m i t e d ,  t h e  s o i l  was 

deep  and F e r t i l e  and would bib s u f f i c i e n t  t o  s u p p l y  t h e  f u t u r e  p o p u l a t i o n  

of  t h e  a r m .  Jcnncy  e s t i m a t e d  t h a t  a t  l e a s t  o n e - t w e r t i e t h  of  t h e  3000 

square m i l e s  of t h e  Black  Hills was s u s c e p t i b l e  of c u l t i v a t i o n ,  and t h a t  
4 /  - 

there were many o the r  l a r g e  a r e a s  which would a f f o r d  f i n e  g r a z i n g .  

3 /  Jenney was r e f e r r i n g  t o  p l a c e r  mining.  The s u r v e y  e x p e d i t i o n  d i d  n o t  - 
carry equipment f o r  t e s t i n g  q u a r t z  d e p o s i t s .  Moreover, t h e  e x p e d i t i o n  d i d  
n o t  e n t e r  t h e  n o r t h e r n  p a r t  o f  t h e  B l a c k  Hills where t h e  more e x t e n s i v e  
q u a r t z  l o d e s  weru l a t e r  d i s c o v e r e d .  

4 /  In  h i s  a n n u a l  r e p o r t  t o  t he  S e c r e t a r y  of t h e  I n t e r i o r ,  t h e  Commissioner - 
of I n d i a n  Affa irs  d i s c u s s e d  t h e  Jenney r e p o r t .  H e  s t a t e d ,  

. . . The r e p o r t  c o n f i r m s ,  i n  a l a rge  degrce ,  t h e  
s t a t e m e n t s  of t r a v e l e r s  and  e x p l o r e r s  and t h e  r e p o r t s  
o f  Gene ra l  C u s t c r ' s  m i l i t a r y  e x p e d i t i o n  of l a s t  y e a r ,  
and shows a g o l d - f i e l d  w i t h  a n  a r e a  of e i g h t  hundred  
square miles, and around t h i s  g o l d  r e g i o n ,  p r i n c i p a l l y  



33 I n d .  C 1 .  Comn. 151 2 5  1 

Throughout  t h e  s p r i n g  and summer of 1875,  g r e a t  numbers of miners 

moved i n t o  t h e  Black  H i l l s .  Although t h e  Army succeeded i n  removing son* 

of  t h e s e ,  i t  was  e i t h e r  unable  o r  u n w i l l i n g  t o  keep thc  bulk  of them out 

of t h e  C r c a t  S ioux  R e s e r v a t i o n .  

5 .  ACQUISITION OF THE BLACK ]{ILLS. 

I n  May 1875 a d e l e g a t i o n  o f  S ioux  c h i e f s  and o t h e r  I c a d e r s  was brough t  

t o  Washington t o  h e a r  p r o p o s a l s  conce rn ing  t h e  purchasc  of t h e  Black H i l l s  

b y  thc  lJni t c d  S t a t e s  and t h e  ex t ingu i shmen t  of  v a r i o u s  o f f - r C s t l r v a t  ion  

liklnting r i g h t s  p o s s e s s e d  by t h e  S ioux.  On June  3 ,  1875, P r e s i d e n t  Grant. 

rrlct w i t h  t h e  d e l e g a t i o n .  He e x p l a i n e d  t o  thcm t h a t  i f  gold were found i n  

large q r ~ a n t i t i c s  i n  t h e  Hlack I i i l l s  i t  wo t~ ld  bc d i f f i c l ~ l t  t o  kecp  w h i t c  

peopl c. from going  t h e r e ,  and t h a t  the Government might no t  m k c  s t r o n g  

cxffor t s  t o  keep  them ot i t .  

11f ter  t h e  membcrs of t h e  S ioux  d e l e g a t i o n  r e t u r n e d  t o  t h e i r  agencies, 

a n  agreement w a s  r eached  whereby t h e  S ioux  r e l i n q u i s h e d  t h e i r  remaining  

h u n t i n g  r i g h t s  i n  Nebraska i n  r e t u r n  f o r  $25,000 i n  goods.  T h i s  sgrctmcnt 

4 /  (con t  .) - 
t o  t h e  n o r t h ,  a n  a d d i t i o n a l  a r ea  w i t h i n  t h e  Black 
H i l l s  c o u n t r y  of t h r e e  thousand s q u a r e  m i l e s  o f  
a r a b l e  l a n d s ,  and t h i s  l a t t e r  embracing a l o n g  i t s  
s t r e a m s  an  circa equal  t o  two hundred s q u a r e  miles 
f i n e l y  a d a p t e d  t o  a g r i c u l t u r e ,  w h i l e  t h e  h i l l - s i d e s  
and  e l e v a t i o n s  con t iguous  t h e r e t o  a r c  e q u a l l y  
adap ted  t o  pu rposcs  o f  g r a z i n g ,  making t h e  whole 
a r e a  o f  t h r e e  thousand square  miles o f  t i m b e r ,  
g r a z i n g ,  and a r a b l e  l a n d  of  grea t  v a l u e  f o r  a g r i -  
c u l t u r a l  pu rposes .  I1875 Repor t  of t h e  Commissioner 
o f  I n d i a n  A f f a i r s ,  p .  8.1 
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was a p p a r e n t l y  never r a t i f i e d  o r  enacted i n t o  law by Congress.  

I n  mid June 1875, t h e  S e c r e t a r y  of I f i t e r i o r ,  a c t i n g  under i n s t r u c t i o n s  

from P r e s i d e n t  Gran t ,  appointed a commission t o  n e g o t i a t e  w i t h  t h e  Sioux 

for  t h e  c e s s i o n  of tlie Black H i l l s  and f o r  t h e  s u r r e n d e r  of t h e  Sioux r i g h t  

t o  hunt i n  thc? B i g  Horn a r e a  i n  Sou theas te rn  Montana. T h i s ~ o m m i s s i o n  

became known as t h e  A l l i s o n  C o m i s s i o n .  

D~t r rng  Stptcmbcr 1875 the  A l l i s o n  Commission met w i t h  t h e  Sioux i n  a 

grand c o u n c i l .  I t  w a s  urged t h a t  t h c  Sioux s e l l  t h e  Black H i l l s  because 

1 - they were unable  t o  suppor t  thcmsclvcs and ought t o  bow t o  t h e  wishes 

of t h c  Government which fed them, 2 - t h e  Army was unable t o  keep s e t t l e r s  

o u t  o f  t h e  h i l l s  and armcd c o n f l i c t  bctwccn whi tes  and I n d i a n s  was in-  

c v i t a b l c ,  and 3 - gold  was useless  t o  the  Sioux.  The Sioux,  r e a l i z i n g  

thc  g r e a t  v a l u e  of t h e  B l a c k  H i l l s  t o  t h e  United S t a t e s ,  o f f e r e d  t o  s e l l  

them t o  thc  United S t a  t c s  fo r  70 m i l l i o n  d o l l a r s ,  p l u s  a d d i t i o n a l  

compensation f o r  t h c  gold  a l r e a d y  mined. The cornmiss ion,  i n  r e t u r n ,  

o f f c r e d  t o  pay $400,000 pc>r y e a r  f o r  t h e  r i g h t  t o  mine, grow l i v e s t o c k ,  

and cril tivate thc  soil i n  the Black H i l l s ,  o r ,  i n  t h e  a l t e r n a t i v e ,  t o  

buy t h e  h i l l s  o u t r i g h t  f o r  s i x  m i l l i o n  d o l l a r s .  The Commission f u r t h e r  

proposed t h a t  t h e  United S t a t c s  purchsse  t h e  Big Horn a r e a  f o r  a t o t a l  of  

$500,000, p a i d  over  a t c n  y e a r  p e r i o d .  The p a r t i e s  were unable t o  reach 

agreement a s  t o  t h e  terms of t h e  s a l e .  The A l l i s o n  Commission r e p o r t e d  

i t s  failure t o  t h e  S e c r e t a r y  of I n t e r i o r .  

I n  November 1575, the  Grant Admin i s t ra t ion  began t o  change i t s  p o l i c y  

toward t h e  Black Hills. The P r e s i d e n t ,  wi th  t h e  concurrence  of h i s  
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S e c r e t a r y  o f  War and Sec re t a ry  of I n t e r i o r ,  dec ided  t h a t ,  a l t h o u g h  non- 

I n d i a n s  were s t i l l  f o r b i d d e n  from e n t e r i n g  t h e  h i l l s ,  t he  army would no 

l o n g e r  seek t o  e n f o r c e  t h e  law. Thc Army would be removcd from t h e  Black 

H i l l s ,  and no f u r t h e r  m i l i t a r y  o p p o s i t i o n  was t o  be of fc rcd  t o  mincrs  

a t t e m p t i n g  t o  enter t h e  h i l l s .  No o f f i c i a l  announccmcnt w a s  madt. of  this 
5/  - 

p o l  i c y  change.  

The  Army bcgan its withdrawal  from t h e  Black I f i l l s  on November 1 7 ,  

1875. ' r i ~ c r ~ ~ . ~ f t c ~ r ,  miners L'lockcd t o  t h c  h i 1  1s i n  e v c r  incrci3sing n u m b e r s .  

By Janu31-y 1876 more t h a n  4,000 whitcbs wc)rc  r c p o r t e d  t o  be in t h c  I l lack 

l l i  1 is. 

Also i n  Novembcr 1875,  t h c  Grant  A d m i n i s t r a t i o n  began t o  prcss t l ru  

Congre s s  f o r  u n i l a t e r a l  a c t i o n  t o  a c q u i r e  t h e  h i l l s .  I n  h i s  1875 annual 

r e p o r t ,  Commissionc~r of Ind ian  A f f a i r s  Edward Smith no tcd  t h a t  t h e  S ioux  

wcre unable  t o  s u p p o r t  thcmsclvcs  and wcre r e c e i v i n g  abou t  one and onc- 

quart t3r  million d o l l a r s  in r a t i o n s  a n n u a l l y ,  which t h e  United S t a t e s  was 

undttr no l e g a l  o b l i g a t i o n  t o  p r o v i d e .  He s t a t e d  t h a t  f a i l u r e  t o  receive 

thcse  r a t i o n s  would rcduce t h c  S ioux  t o  a s t a t e  of s t a r v a t i o n .  I t  was 

S m i t h ' s  o p i n i o n  t h ~ ~ t  t h e  Government was e n t i t l e d  t o  ask something of t h e  

Sioux i n  r e t u r n .  He rccommendc:d t h a t  l e g i s l a t i o n  be sought  setting a f a i r  

c l q t ~ i v a l e n t  f o r  t h e  Hlack H i l l s ,  and t h a t  a p o r t i o n  of t h a t  e q u i v a l e n t  

5/ Gran t  l a t e r  j u s t i f i e d  h i s  d e c i s i o n  by s t a t i n g  t h a t  any  f u r t h e r  - 
a t t e m p t  t o  remove t h e  miners  would have r e s u l t e d  i n  t h e  widespread  
deser t ion  of t h e  t r o o p s .  
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s h o u l d  be made t o  t a k e  t h e  p l a c e  of f r ee  r a t i o n s .  

The 1875 Annual R e p o r t  of t h e  Secretary of I n t e r i o r  v o i c e d  a s i m i l a r  

i ~ t t i t u d e .  The  r e p o r t  s t a t e d  t h a t  f o r  the p a s t  two y e a r s  Congress  had been 

a p p r o p r i a t i n g  one m i l l i o n  two hundred s i x t y  thousand d o l l a r s  for s u s t e n a n c e  

of  t h e  S ioux ;  t h a t  t h i s  amount was a g r a t u i t y  f o r  which t h e  Government 

rc:ccivc(l n o t h i n g ;  and  t h a t  w i t h o u t  r e c e i p t  of t h i s  amount t h e  S ioux  would 

starve.  The S e c r e t a r y  conc11rdt.d t h a t  t h c  Government would be j u s t  i f  i c d  

i n  m a k i n g  rccc i p t  of  f u r t h c r  r a t i o n s  c o n t i n g e n t  on S i o u x  r e 1  inquishment  

of  thc  Hlack  Hills g o l d  f i e l d s .  

W i  t h o u t  wa i t i n g  f o r  c o n g r e s s  i o n a l  a c t  i o n ,  the  e x e c u t i v e  branch pre- 

c i p i  ta tccl  t h e  Siotlx s i t u a t i o n  i n t o  a c r i s i s .  I n  r e s p o n s e  t o  h o s t i l i t i e s  

i l gn ins t  w h i t e s  and  I n d i a n s  of o t h e r  t r i b e s  i n  t h e  unceded I n d i a n  t e r r i t o r y  

by s m a l l  numbcrs of  n o n r e s e r v a t i o n  Sioux,  t h e  S e c r e t a r y  o f  I n t e r i o r ,  on 

December 3 ,  1875, i n s t r u c t e d  t h e  Commissioner of I n d i a n  A f f a i r s  t o  d i r e c t  

n g c n t s  at aL1 a g e n c i e s  i n  Dakota  and a t  F o r t  Peck  t o  n o t i f y  t h e  S i o u x  i n  

the? Yt~llowstonc a n d  Powder R i v e r  arccls " t h a t  un less  t h e y  s h a l l  remove 

w i t h i n  tttc I~ounds c)f t h c i r  r e s e r v a t i o n  (and remain t h e r e )  b e f o r e  t h e  3 1 s t  

o f  .Jantlar*y n c x t ,  t h c y  s h a l l  be  deemed h o s t i l e ,  and t r e a t e d  a c c o r d i n g l y  by 

t h c  m i l i t a r y  f o r c e . "  P1. Ex. 548: S. Ex. Doc. No. 52,  44 th  Cong. 1st 

S c s s .  5 (1876). 

The b ~ l k  of t h e  S ioux  who wcre  i n  t h e  unceded territory d u r i n g  t h e  

w i n t e r  of 1875-76 were  h u n t i n g  w i t h  t h e  p e r m i s s i o n  of t h e i r  a g e n t s ,  a s  

thcy  hod t h e  r i g h t  t o  do under A r t i c l e  XVI of the 1868 t r e a t y .  When t h e y  

r e c e i v e d  n o t i c e  o f  t h e  o r d e r  t o  r e t u r n  t o  t h e  r e s e r v a t i o n ,  t h e y  r e p l i e c  
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t h a t  t h e y  would r e t u r n  i n  t h e  s p r i n g  a f t e r  t h e  h u n t .  The s e v e r i t y  o f  t h e  

w i n t e r  made i t  imposs ib le  f o r  most o f  t h c  S i o u x  t o  comply w i t h  the> 

S c c r c t a r y  ' s  o r d e r .  N o n e t h e l e s s  , on F c b r u a r y  1 ,  1876, t h c l  Sccrc? t ;~ry  of  

t h e  I n t e r i o r  n o t i f i e d  t h e  S e c r e t a r y  of War t h i ~ t  h i s  o r d c r  had not  b ~ > c i l  

comp l i cd  w i t h ,  and  t h a t  t h e  S i o u x  were  b e i n g  t u r n e d  o v e r  t o  t h e  Army f o r  

a p p r o p r i a t e  m i l i t a r y  ~ c t i o n .  

Thc  Army commenced h o s t i l i t i e s  a g a i n s t  the Sioux  i n  t h e  sp r i ng  of 1876. T h e  

wa r  was t o  l a s t  f o r  more t h a n  a  y e a r  and was b i t t e r l y  f ough t  b?. both s ides.  

On June  25 ,  1876, t h e  Scvcn th  C a v a l r y ,  unde r  t h e  command o f  Gcorgc 

A .  C u s t e r ,  a t t e m p t e d  a  s u r p r i s e  a t t a c k  upon an I n d i a n  cncampmcnt i n  t h c  

vcl l l c y  o f  t h e  L i t t l c  Rig  Ifom R i v e r ,  i n  what  i s  now Montana. The S i o ~ ~ x  

i n f l i c t e d  J. c r u s h i n g  d e f e a t  on t h e  Army, k i l l i n g  259 mcn, i n c l u d i n g  C m t e r .  

N e w s  o i  t h e  b a t t l e  r e a c h c d  Washing ton  on J u l y  5 ,  and fomcwteci g r e a t  

a n t i - S i o u x  s c n t i m c n t .  Cong re s s  r e a c t e d  by a t t a c h i n g  t h e  f o l l o w i n g  r i d e r  

t o  a one m i l l i o n  d o l l a r  S i o u x  s u b s i s t e n c e  p r o v i s i o n  i n  t hc  a p p r o p r i a t i o n s  

a c t  e n a c t e d  Augus t  1 5 ,  1876 ,  19  S t a t .  176,  192: 

. . . P r o v i d e d ,  Tha t  none o f  s a i d  sums a p p r o -  
p r i a t e d  f o r  s a i d  S i o u x  I n d i a n s  s h a l l  be p a i d  
t o  any  hand t h e r e o f  w h i l e  s a i d  band i s  engaged 
i n  h o s t i l i t i e s  a g a i n s t  t h e  w h i t e  p e o p l e ;  and  
h e r e a f t e r  t h e r e  s h a l l  be no a p p r o p r i a t i o n  madc 
f o r  t h e  s u b s i s t e n c e  of  s a i d  I n d i a n s ,  u n l e s s  
t h e y  s h a l l  f i r s t  a g r e e  t o  r e l i n q u i s h  a 1 1  r i g h t  
and c l a i m  t o  any  c o u n t r y  o u t s i d e  t h e  b o u n d a r i e s  
o f  t h e  permanent  r e s e r v a t i o n  e s t a b l i s h e d  by t h e  
t r e a t y  o f  e i g h t e e n  hundrcd  and  s i x t y - e i g h t  f o r  
s a i d  I n d i a n s ;  and  a l s o  s o  much of t h e i r  s a i d  
permanent  r e s e r v a t i o n  a s  l i e s  w e s t  o f  t h e  one  
hund rcd  and  t h i r d  m e r i d i a n  o f  l o n g i t u d e ,  and 
s h a l l  a l s o  g r a n t  r i g h t  o f  way over s a i d  reser- 
v a t i o n  t o  t h e  c o u n t r y  t h u s  ceded  f o r  wagon 
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o r  o the r  roads ,  from convenient and access ib le  
p o i n t s  on t h e  Missouri  River ,  i n  a l l  no t  more 
than threc in number; and unless  t h e y  w i l l  
r e c e i v e  a11 such  s u p p l i e s  h e r e i n  p r o v i d e d  f o r ,  
and prov ide  f o r  by s a i d  t r e a t y  of eighteen 
hund red  and  sixty-c igl l t  , a t  stlch p o i n t s  and 
places on their s a i d  r e s e rva t i on ,  and i n  t h e  
vicinity of the Missouri  R ive r ,  as t h e  P re s i -  
dent may des igna t e ;  and t h e  f u r t h e r  sum of 
twenty thorlsand d o l l a r s  is h e r e b y  a p p r o p r i a t e d  
t o  be expended under t h e  d i r e c t i o n  of t h e  
P r e s i d e n t  o f  t h e  United S t a t e s  f o r  t h e  p u r p o s e  
of c a r r y i n g  i n t o  e f f e c t  t h e  foregoing p rov i s ion :  

I n  s h o r t  t h i s  p r o v i s i o n  meant t h a t  u n l e s s  t h e  S ioux  ceded  t h e  Black H i l l s  

t o  thc  United S t a t e s ,  and surrendered t h e i r  r i g h t  t o  hun t  o f f  t h e  reser- 

vation, the United S t a t e s  would a l l o w  them a l l  t o  s t a r v e .  

I n  accordance w i t h  t h e  c o n g r e s s i o n a l  d i r e c t i v e  t h e  P r e s i d e n t  appo in ted  

ano ther  commission to ncgotiatc with the Sioux.  During t h e  au tumn of 1876 

the commission met w i t h  the  Siococ. st the v a r i o u s  agencies. Despite the 

~lltimatcirn contained in the appropriations act, less than 10% of the 

male a d u l t  Sioux assented t o  t h e  cession agreement proposed to them by 

thc commission. Noncthclcss ,  t h e  commission s u b m i t t e d  t h e  p u r p o r t e d  

agreement to the President, who i n  t u r n  submitted i t  t o  Congress. 

A r t i c l e  XI1 of t h e  1868 t r e a t y ,  which c r ea t ed  t h e  Great Sioux 

Rescrvat i o n ,  p rov ided  t h a  t 

. . . No t r e a t y  f o r  t h e  cess ion o f  any p o r t i o n  o r  
part of  t h e  r e s e r v a t i o n  h e r e i n  d e s c r i b e d  which may 
bt h e l d  i n  common s h a l l  be of  any v a l i d i t y  o r  force 
a s  a g a i n s t  t h e  s a i d  I n d i a n s ,  unless executed and 
signed by  a t  least three f o u r t h s  o f  a l l  t h e  a d u l t  
male Indians, occupy ing  or  i n t e r e s t e d  i n  t h e  
same; . . . (15 S t a t .  635, 639.1 
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The 1876 ag reemen t  c l e a r l y  did n o t  comply w i t h  t h i s  p r o v i s i o n .  

Nevertheless Congress e f f e c t u a t e d  t h e  t e rms  of  t h e  agreement by t h e  A c t  

of F e b r u a r y  28, 1877, 19 S t a t .  254 .  

The 1877 kt p r o v i d e d  for the removal  of t h e  sttbjcct t r a c t  f rom t h e  

S i o u x  r c s c r v a t i o n  and t h e  abroga t icwt  o f  a l l  S i o u x  r i g h t s  o u t s i d e  o f  t h e  

r e s e r v a t i o n ,  and  a l s o  c o n t a i n e d  t h e  f o l l o w i n g  p r o v i s i o n  i n  A r t i c l e  2 .  

. . . Thc s a i d  I n d i a n s  a l s o  agree a n d  c u n s c n t  
t h a t  wagon and  o t h e r  roads,  not c x c c c d i n g  t h r w  
i n  numb(\r,  may bc cons  tructc:d and  m a  i n t n  i n c d ,  
f r o m  c o n v e n i e n t  ; ~ n d  a c c e s s i b l e  p o i n t s  on t h e  
M i s s o u r i  Kivcr ,  t h r o u g h  s a i d  rPsc?rva t i o n ,  t o  
t h e  c o u n t r y  l y i n g  immed ia t e ly  west t h e r e o f ,  
upon s u c h  r o u t e s  a s  s h a l l  bc d e s i g n a t e d  by t h e  
P r e s i d e n t  o f  t h e  l i n i t c d  S t a t c ~ s ;  and t h e y  a l s o  
c o n s e n t  a n d  agree  t o  t h e  f r r t b  n a v i g a t i o n  of t h e  
Missouri R i v e r .  

6 .  ESTABLISHMENT OF C I V I L I A N  GOVERNMENT WITHIN THE SUBJECT AREA. 

T h e  Dakota T e r r i t o r y ,  a s  c r e a t e d  by t h e  Act  of March 2 ,  1861,  1 2  

Stat, 239, i n c l u d e d  an a r m  s t r e t c h i n g  from t h e  western  boundary  of  

Minnesota t o  t h e  main r a n g e  of t h e  Rocky Mountains.  T h e  T e r r i t o r y  was 

d i v i d e d  i n t o  t h r e c  j u d i c i a l  d i s t r i c t s ,  and t h e  f i r s t  c l c c t i o n  was h c ~ l d  

i n  t h e  f a l l  of  1861 f o r  t h e  p w p o s e  of s e l e c t i n g  a d e l c p t e  t o  Congress  

and  mcmbcrs n f  t h e  t e r r i t o r i a l  I c g i s l a t u r c .  Yankton was d c s i g n a t c d  t h e  

t e r r i t -o r i a l  c a p i t a l ,  and the l e g i s l a t u r e  met t h c r c  b e g i n n i n g  on March 1 7 ,  

1862. Over t h e  nex t  s i x  years ,  t h e  s i z e  of Dakota T e r r i t o r y  s h a r p l y  

decrcascd as  a r e s u l t  of the  c r e a t i o n  of t h e  Id;lho, Montana and Wyoming 

T c r r i t o r i c s ,  so  t h a t  on t h e  v a l u a t i o n  da t e  t h e  t e r r i t o r y  c o n s i s t e d  of t h e  

p r e s e n t  s t a t e s  of N o r t h  and S o u t h  Dakota. 
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Although t h e  Black H i l l s  area remained l e g a l l y  a  p a r t  of the  Great 

Sioux Reservat ion u n t i l  Feb rua ry  28,  1877, and thus  ou t s ide  t h e  t e r r i t o r i a l  
6 /  - 

l i m i t s  and  j u r i s d i c t i o n  of t he  Dakota T e r r i t o r y ,  miners,  s e t t l e r s  and o t h e r  

persons i n  increas ing  numbers s t a r t e d  t o  occupy the  H i l l s  dur ing 1875, and 

t h e  t o t a l  w h i t e  populat ion reached an es t imated 15,000 t o  20,000 by the  end 

of  1876. Pcnnington, Lawrence a n d  Custer  Counties wi th in  t he  B lack  H i l l s  

were c rea ted  i n  January 1875 ty t h e  t e r r i t o r i a l  l e g i s l a t u r e  i n  a n t i c i p a t i o n  

of subsequent formal organiza t ion .  Moreover, w e l l  b e fo re  t he  extinguishment 

of Sioux t i t l e ,  the miners and o the r  t r e spas se r s  on Sioux land took s t e p s  

t o  safeguard t h e i r  own claims t o  ownership. 

When Ccneral Crook i n  J t l l v  1875 ordered t he  occupants of C u s t e r  Ci ty  

t o  leave t h e  B l a c k  H i l l s ,  f o r  example,  the miners e s t ab l i shed  a townsi te ,  

made a new s u r v e y  of the town p l a t ,  and  h e l d  a drawing f o r  t he  r i g h t  t o  

town l o t s .  I n  a d d i t i o n ,  3 committee w a s  s e l e c t e d  t o  remain i n  t h e  country 

w i t h  t h e  consent of General Crook t o  p r o t e c t  improvements and o the r  p roper ty  

u n t i l  the a rea  bccame l e g a l l y  open. During 1876, townsi tes  f o r  t he  Black 

H i l l s  communi t ies  of Rapid C i t y ,  Deadwood, H i l l  C i t y ,  Lead C i t y ,  S p e a r f i s h ,  

Crook C i t y ,  Sheridan, Castletun ,~nd tfarney a l l  were l a i d  ou t  and p l a t t e d .  

S imi l a r l y ,  i n  o r d t r  t o  p ro t ec t  t h e i r  c la ims,  t h e  miners s e t  up mining 

d i s t r i c t s ,  such  a s  t h e  Los t  Mining D i s t r i c t  i n  December of 1875, Whitewood 

Mining D i s t r i c t  i n  F e b r u a r y  of 1876, and  Ida Gray Quartz ?fining D i s t r i c t  

6 /  The A c t  of March 2 ,  1861, supra ,  s p e c i f i c a l l y  excluded land on Ind ian  - 
r e se rva t i ons  from Dakota T e r r i t o r y .  



33 Ind.  C1. Comm. 151 

on J u l y  10, 1876. 

Thus, when Sioux t i t l e  t o  t h e  Black H i l l s  f i n a l l y  was e x t i n g u i s h e d  

by t h e  Act of February 28,  1877, s u p r a ,  t h e  a r e a  was ready f o r  formal 

p o l i t i c a l  o r g a n i z a t i o n  and l a r g e - s c a l e  economic development. Lawrence 

and Pcnnington Count ies  were fo rmal ly  organized on March 5 ,  1877, and 

C u s t e r  County on A p r i l  3, 1877. The j u r i s d i c t i o n  of t h e  c o u r t s  a t t a c h e d  

and,  w i t h  b o t h  s a f e t y  of t i t l e  a s s u r e d  and a govcrnmcntal machinery f o r  

e n f o r c i n g  l e g a l  r i g h t s  e s t a b l i s h e d ,  t h e  h i l l s  bccamc a t t r a c t i v e  t o  

c a p i t a l i s t s  and i n v e s t o r s ,  a l r e a d y  aware of the  demonstrated presence of  

g o l d ,  a s  w e l l  a s  t o  permanent s e t t l e r s .  

7 .  TOPOGRAPHY, 

The  s u b j e c t  t r a c t  is  composed of two d i s t i n c t  topographic a r e a s o -  

t h e  Black H i l l s ,  and t h e  surrounding p l a i n s .  The Black H i l l s  3 . r ~  a s e r i e s  

of molmtains r ang ing  in  e l e v a t i o n  from 4,000 t o  more than 7,000 f e e t .  Thc 

s l o p e s  a r e  s t e e p  and h i l l y  and a r c  s u r r o ~ m d c d  by a  r o l l i n g  p l a t e a u .  

There a r e  f o u r  major topographic  d i v i s i o n s  of  the Black H i l l s .  In 

t h e  c e n t e r  i s  a core  a r e a  known a s  t h e  C r y s t a l l i n e  Basin.  I t  i s  surrounded 

by a  p l a t e a u - l i k e  reg ion  known a s  t h e  Limestone P l a t e a u .  F a r t h e r  o u t  from 

t h e  c e n t e r  i s  t h e  Red Va l ley  which i s  surrounded by a  r i n g  of high ground 

known a s  t h e  Great  Hogback Ridge. The f o o t h i l l s  range from 2,700 t o  5 ,000 

f e e t  and s l o p e  t o  t h e  p l a i n s  surrounding t h e  h i l l s .  

Outs ide  t h e  Black H i l l s  t h e  s u b j e c t  t r a c t  is t y p i c a l  Great P l a i n s .  

The l and  n o r t h  of t h e  h i l l s  is a r o l l i n g  p l a t e a u  w i t h  g e n t l e  v a l l e y s  eroded 

t h r o u g h  t h e  b a s i c  e l e v a t i o n  and w i t h  a s p r i n k l i n g  of b u t t e s .  The  area 
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bctwccn t h e  forks of t h e  Cheycnnc River is  a p l a i n  i n c l i n e d  t o  t h e  e a s t  

through which t h e  Blclck t i i l l s  d r a i n .  Thcrc  a r e  a l s o  p l a i n s  t o  the  s o u t h  

of thc  h i l l s .  Elevations range  upward from about  2,000 f e e t  with t h e  

lowest p o i n t s  t o  t h e  c a s t .  

8. CLIMATE AND WATER SUPPLY. 

The s u b j e c t  t r a c t  h a s  a four  season temperate c l i m a t e  with h o t  summers 

and c o l d  w i n t e r s .  The mean annual temperature  averages a b o u t  45' F. The 

average a n n r ~ n l  prcc  i p i  t a t i o  n ranges  from e leven  t o  e i g h t e e n  inches  on t h e  

p l a i n s ,  and from 16 t o  30 inches i n  t h e  Black H i l l s .  I n  the 

w i n t e r  t h i s  p rcc  i p j  t a t  ion fa1 1s mainly a s  snow, w i t h  mountain communities 

1 i k c  Dr~ntiwood and Lead r c7cc iv ing  as  much '1s 9 0  inches  of  snowfa l l  i n  a 

sc>, lson.  'L'hc. ~ l v c r a g c  growing  s c ~ i s o n  v ' l r i c s - -  i n  t h e  p l a i n s  from 120 t o  140 

d a y s ,  i n  t h c  l t i  1 Ls from 100 t o  120 days .  

The subjcct t r a c t  i n  g c n c r , ~ l  is a d e q u a t e l y  watered.  The Cheyenne, 

B c l l e  F o u r c h e ,  Nor th  a n d  Sur~ th  Forks  of Moreau, S o u t h  Fork  of Grand, and 

L i t t l e  Missour i  Rvcrs traverse t h e  subject t r a c t ,  a s  do many l e s s e r  

streams a n d  creeks.  Howcvcr, t h e r e  a r e  some a r e a s  on t h e  p l a i n s  where 

water s u p p l i e s  a rc  i n t r r m i t t c n t ,  and where s t o r a g e  dams o r  w e l l s  have 

had t o  be constructed t o  provrdc acicqrlntc water  f o r  ),car-round s t o c k  r a i s i n s  

Thc  contclmpornry .tccounts p o r t r - a y c d  t h e  B l a c k  Hills . IS  hav ing  an 

c>xcel lc t i t  w a t e r  s i ~ p p l y .  Colonel  R i c h a r d  U .  Dodgc and Wal te r  P .  Jenncy 

in  t h e i r  accoun t s  of t h e i r  1875 e x p e d i t i o n  d e s c r i b e d  t h c  Black  H i l l s  w a t e r  

as p r o f u s e  and  e x c e l l e n t  i n  q u a l i t y .  I n  a more d e t a i l e d  r e p o r t  o f  h i s  
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e x p e d i t i o n ,  pub l i shed  by t h e  I n t e r i o r  Department i n  1876, Jenney s t a t e d  

t h a t  t h e  wa te r  w i t h i n  the  Black H i l l s  was g e n e r a l l y  pure  and abundant.  

However, accord ing  t o  Jenney t h e  wa te r  became l e s s  p l e n t i f u l  a s  one moved 

away from the  c o r e  of  t h e  h i l l s ,  and i n  the  f o o t h i l l s  some of the water  

con ta ined  e x c e s s i v e  chemicals .  

9 .  SOIL AND GROUND COVER 

T h e  c e n t r a l  a r e a s  of t h e  Black H i l l s  c o n t a i n  predominantly g ray  woodcd 

s o i l s .  T h e s e  s o i l s  developed under a humid c l i m a t e ,  from v e g e t a t i o n  con- 

s i s t  ing mainly of p i n e  and sp ruce ,  and with pa rcn t  m a t e r i a l s  w h i c h  i n c l u d c  

l imestone,  sands tone ,  and a l luv ium from igneous and metamorphic rack.  T h i s  

gray woodcd s o i l  occurs  i n  t h e  c e n t r a l  core  a r e a  and on t h e  Limestone 

P l a t e a u .  The mountainous a r e a s  and t h e  Hogback c o n s i s t  mostly of rock 

ou tc rop  w i t h  s o w  l i t h o s o l s .  Thc Red Va l ley  c o n t a i n s  predominantly Chestnut  

s o i l s .  

The p l a i n s  a r e a  c o n t a i n s  the  fo l lowing  s o i l  types :  B a i n v i l l c ,  Morton, 

P i e r r e  and Promise--a 11 Chestnut  s o i l s - - F l a s h e r  and Lismas--both Kcgosols-- 

<ind Rhodes--a So lonc tz .  The s o i l s  are w e l l  t o  excessively dra ined  and 

have a g e n e r a l l y  brown loamy s u r f a c e .  

The contemporary accounts  g e n e r a l l y  p r a i s e d  the  s o i l s  of t h c :  s u b j e c t  

t r a c t .  For example, i n  1858 Warren r e p o r t e d  t h a t  t h e  Black  H i l l s  had 

many smal l  r i c h  v a l l e y s  covered w i t h  f i n e  grass and s u s c e p t i b l e  o f  

c u l t i v a t i o n  by i r r i g a t i o n .  H e  p r e d i c t e d  t h a t  t h e  area would provide t h e  

means o f  r a i s i n g  s u f f i c i e n t  q u a n t i t i e s  o f  g r a i n s  and vege tab les  t o  s u p p o r t  

i t s  f u t u r e  popu la t ion .  I n  h i s  1876 r e p o r t ,  Jenncy desc r ibed  t h e  s o i l  in  



3 3  I n d .  C1. Comm.  151 

many p o r t i o n s  o f  t h e  h i l l s  t o  be e x c e l l e n t  and c a p a b l e  of c u l t i v a t i o n .  

Hc s t a t e d  t h a t  o the r  a r c a s  i n  t h e  h i l l s  would p r o v i d e  e x c e l l e n t  g r a z i n g .  

Jcnney estimated t h a t  1 / 2 0  of  the  Black H i l l s  a r ea  of 6,000 square miles 

was s u s c e p t i b l e  of c u l t i v a t i o n .  Also writing i n  1876,  Dodge made t h e  

f o l l o w i n g  e v a l u a t i o n  of  t h e  s o i l s  of t h e  Black H i l l s :  

The s o i l  of  t he  g r a n i t i c  a r e a  i s  a r i c h  b l a c k  
loam, admi rab ly  adap ted  t o  a g r i c u l t u r a l  pu rposes .  
T h i s  is t r u e  of almost every p o r t i o n  of v a l l e y  o r  
h i 1  1 o r  mountain,  on which t h e r e  is any s o i l  what- 
cvcr.  Thc g l a d e s  i n  t h c  f o r c s t ,  t h e  pa rk  open ings ,  
t h e  c r c c k  bot toms,  t h e  h i l l  s i d e s ,  a r e  all covered 
w i t h  a t h i c k  c a r p e t  of s p l e n d i d  g r a s s ,  such a s  i s  
o n l y  grown on thc  r i c h e s t  s o i l .  The s o i l  on t h e  
t o p s  of  t h e  mesas is somewhat l i g h t e r  i n  c o l o r ,  bu t  
a p p a r e n t l y  c q u ~ l l y  good, t h e  r e s u l t ,  i n  g r a s s  and  
o t h e r  l u x u r i a n t  vcge ta  t ion,  be ing  e q u a l l y  f i n e .  

The Red V a l l e y  v a r i e s  g r e a t l y  i n  t h e  q u a l i t y  
of t h e  s o i l  of v a r i o u s  l o c a l i t i e s .  I n  some p l a c e s  
i t  i s  f i l l c c l  w i th  a l k a l i  t o  such a n  e x t e n t  a s  t o  
k i l l  o f f  a 1 1  v e g e t a t i o n ,  excep t  c a c t u s  and a  s c a n t y  
growth o f  t h i n  g rass ;  i n  o t h e r ,  and the  g r e a t l y  
l a r g e r  p o r t  i o n s ,  i t  i s  covered  w i t h  a  r ank  growth of 
thc v c r y  f i n e s t  "gan~a" o r  "buf fa lo"  g r a s s .  

The  v i c i n i t y  of Inyan Kara ,  i n  s p i t e  o f  t h e  
a l k a l i n e  s t r eams  and r ed  c l a y  s o i l ,  i s  second,  a s  
r7 g r a z i n g  g round ,  t ~ ?  no p l a c c  i n  thc  H i l l s .  Here ,  
tor), wc found t h c  c r e e k  bottoms f i l l e d  w i t h  hops ,  
a s  f i n e  '1s I cvcr  S L I W  c u l t i v a t e d .  Plums, g o o s e b e r r i e s ,  
and  somc fc\w o t h e r  w i l d  f ru i t s  grow i n  grca t p ro f  us i o n .  

A s  we gct  away from t h e  v i c i n i t y  of t h e  Hills, 
t h e  s o i l  g r a d u a l l y  d e t c r i o r a  t c s ,  u n t i l ,  n e a r  t h e  s o u t h  
Cheyenne, or Ec l l e  Fourchc ,  w e  f i n d  t h e  o r d i n a r y  s o i l  
of t h e  p l a i n s .  

Thcre  a p p e a r s  no r eason  why t h e  B lack  H i l l s  s h o u l d  
not be  a most magnif i c c n t  a g r i c u l t u r a l  c o u n t r y .  Some 
p o r t i o n s  w i l l  undoubtedly be s o ;  i n  o t h e r  p o r t i o n s ,  
the s c a s o n  may prove  too s h o r t  f o r  c e r t a i n  a g r i c u l t u r a l  
p r o d u c t s .  [ ~ e f .  Ex. M - 1 :  R .  Dodge, The  lack H i l l s  
55-56 ( r e p r i n t e d  1965) . ] 

In  h e r  book, p u b l i s h e d  a f t e r  t h e  v a l u a t i o n  d a t e ,  Annie T a l l e n t  s t a t e d  
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t h a t  between t h e  mountain ranges o f  the  Black H i l l s  t h e r e  were r i c h  f e r t i l e  

v a l l e y s  covered wi th  a l u x u r i a n t  growth of g r a s s  and s u s c e p t i b l e  of  a  

h igh  degree  of  c u l t i v a t i o n .  She added t h a t  t h e  s o i l s  of  thc  v a l l e y s  

su r round ing  t h e  h i l l s  werc a l s o  c~xceed ing ly  productive i n  c e r e a l s  and a l l  

v e g e t a b l e s  s u i t a b l e  t o  t h e  l a t i t , l d e ,  r e c e i v i n g  incxhaus t a b l e  Ecrt  i l i z a  t i  cn 

from t h e  m i n e r a l s  i n  t h e  h i l l s .  

The dominant types  of g r a s s e s  i n  t h e  s u b j e c t  t r a c t  : f rc  1 - t r u e  

p r a i r i e  g r a s s e s ,  inc lud ing  June,  Spear  and Wheat grass, 2 - s h o r t  grasscs ,  

inc lud ing  Buf fa lo  and Grama. Dwarf sedge occurs  i n  tht. c n r l y  s p r i n g ,  while 

wire  and Fcsque g r a s s e s  appear  l o c a l l y ,  a s  do bunch g r a s s e s  and Rig 

Blue Stem. I n  t h e  f o o t h i l l s  and the  Red Va l ley  Big Blue Stem, Indian 

Ha i r ,  Sand Grass ,  T a l l  and Blue Grama g r a s s e s  grow. I n  t h e  mountain 

meadows Timothy grows a s  w e l l  a s  some Drop Seed and Spear  Grass .  South of 

t h e  Cheyenne River  B l u e  and T a l l  Grama, a s  w e l l  a s  Buffa lo  and Wire Grass, 

grow. 

Colonel  Dodge r e f c r r e d  t o  t h e  g r a s s l a n d s  i n  h i s  1876 book. llc s t a t c )d ,  

However i t  may t u r n  o u t  a s  a farming coun t ry ,  
t h e r e  c a n  be no doubt of  i t s  immense v a l u e  as  a  
g r a z i n g  country .  Splendid  g r a s s ,  pure  water,  
e x c e l l e n t  s h e l t e r  from s torms--nothing is  wanting 
t o  f i l l  a l l  t h e  requirements  of  a f i r s t - c l a s s  
s tock-farm.  It  w i l l ,  b e f o r e  many years, f u r n i s h  
beef and mutton, b u t t e r ,  cheese ,  and wool f o r  a 
n a t i o n .  

The coun t ry  i s  n o t  adapted f o r  s t o c k  ranches 
of  immense h e r d s ,  wa te r  being s o  p l e n t i f u l  that 
they would s t r a y ,  and t h e  t h i c k e t s  being t o o  dense 
f o r  p roper  s u p e r v i s i o n  of  them. For  farmers  who 
own a few head o f  f i n e  blooded s t o c k ,  I t h i n k  the  
Black H i l l s  w i l l  be t h e  Vermont of t h e  West. 
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These remarks r e f e r  t o  t h e  H i l l s  p r o p e r .  The 
Red V a l l e y  and t h e  o u t l y i n g  p l a i n s  c o u n t r y  o f f e r  
immense advan tages  t o  t h e  l a r g e  s tock-owner .  Hun- 
d reds  of thousands  of c a t t l e  and sheep can be s u b -  
s i s t e d  and w i n t e r e d  on t h e  f o o t - h i l l s  and con t iguous  
p l a i n s .  [Dodge, s u p r a ,  a t  56-57.] 

Thc g r a s s l a n d s  t o d a y  have d e t e r i o r a t e d  from t h e i r  c o n d i t i o n  p r i o r  t o  t h e  

v a l u a t i o n  t l n t c ,  p r i m a r i l y  because t h e y  have been ove rg razed .  

10. TRANSPORTATION FACILITIES.  

Hy t h c  summer of 1874, t h e  s u b j e c t  t r a c t  was surrounded by w h i t e  

s c t  t lcnwnt  on ; i l l  s i  dcs. The Union P a c i f i c - C e n t r a l  P a c i f i c  R a i l r o a d  

pnsscd  t o  t h e  s o u t h  o f  t h e  t r a c t .  The two c l o s e s t  s t o p s  were a t  S i d n e y ,  

Nebraska ,  120  m i  lcs  from t h e  s t h  j c c t  arm, and a t  Cheyenne, Wyoming, 140 

milcs  from tlw a r w .  Thc Nor thern  P a c i f i c  R a i l r o a d  t e r m i n a t e d  a t  Bismarck 

which was ahotrt 1 2 0  milcs n o r t h c a s t  of the t r a c t .  Thcrc  was a l s o  steam- 

boat  t r a f  Cic on t h e  Missouri R i v c r .  T h e r e f o r e ,  f a c i l i t i e s  e x i s t e d  f o r  

Americans to  g c t  t o  w i t h i n  comparntivcly shor t  d i s t a n c e s  from the B l a c k  

A v a r i e t y  of stclgecuach ro t l tcs  clntcrcd the s u b j e c t  a r e a  on o r  b e f o r e  

thc  d a t e  of  valcia t i o n .  Thcsc 1 ines ran from S i d n e y ,  Nebraska, t o  D e a d w o o d ;  

from C h c y t n w ,  Wyoming, ti, Deadwood; from Bismarck, Dakota, t o  Deadwood, 

and from S o u t h e a s t e r n  Dakota t o  Deadwood. A l l  of t h e  stagecoaches traveled 

over roads which  be fo r e  t h e  t a k i n g  d a t e  were i n  I n d i a n  t e r r i t o r y .  There fore ,  

t h e  stagecoach r i d e r  faced t h e  c o n s t a n t  danger of I n d i a n  attack, as well 

as the r isk  cf h c l d ~ p  by b a n d i t s .  

11. PLAINTIFFS' GEKEML APPRAISER. 

Mr. DonaldD. >!yers appeared before  t h e  Commission as  expert w i t n e s s  and 
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g e n e r a l  a p p r a i s e r  f o r  the p l a i n t i f f s .  M r .  Nyers is a w e l l  q u a l i f i e d  l a n d  

a p p r a i s e r ,  and a member of  t h e  American I n s t i t u t e  of  Real  E s t a t e  A p p r a i s e r s .  

He h a s  t e s t i f i e d  as an e x p e r t  w i t n e s s  i n  c o u r t  on numerous o c c a s i o n s  

i n c l u d i n g  f o u r  o t h e r  c a s e s  b e f o r e  t h e  I n d i a n  Claims Commission. 

M r .  Pfyers d i v i d e d  t h e  s u b j e c t  t r a c t  i n t o  s e v e r a l  h i g h e s t  and b e s t  

use a r e a s .  He a s s i g n e d  1 , 5 0 0  a c r e s  t o  t o w n s i t e s ,  24,000 a c r e s  t o  m i n e r a l s ,  

200,000 a c r e s  t o  a g r i c u l t u r e ,  750,000 a c r e s  t o  t imber ,  and t h e  remaining  

6 ,369 ,657  a c r e s  t o  g r a z i n g .  M r .  Xycrs '  a p p r a i s a l  r e p o r t  concludes t h a t  

on t h e  v a l u a t i o n  d a t e  t he  t o w n s i t e  l and  had a v a l u e  of  $820,000,  t h a t  t h e  

a g r i c u l t u r a l  l a n d  had a va lue  of $1 ,000,000,  t h a t  t h e  t imber  land had a 

v a l u e  of $1 ,875,000,  and t h a t  t h e  g r a z i n g  l and  had a v a l u e  of $7 ,960,000.  

M r .  Myers a l s o  acloptcd t h e  c o n c l i ~ s i o n  of M r .  Roy Full, p l a i n t i f f s '  

m ine ra l  a p p r a i s e r ,  t h a t  t h e  mine ra l  l a n d s  had  a v a l u e  of $13,558,489,  

and concluded t h a t  t h e  e n t i r e  t r a c t  had a f a i r  market v a l u e  of $25,213,489.  

M r .  Yyers a l s o  v a l u e d  t h e  improvements on t h e  l and  on F e b r u a r y  28, 1877, 

a t  $625,000.  

12 .  DEFENDANT'S GENERAL APPRAISER. 

M r .  H a r r y  R .  Fenton  appea red  before t h e  Commission as  c x p e r t  witncss 

and g e n e r a l  a p p r a i s e r  f o r  t h e  d e f e n d a n t .  M r .  Fenton  i s  a  w e l l  qt~alified 

Land a p p r a i s e r ,  and  a  p a s t  p r e s i d e n t  of t h e  American I n s t i t u t e  of Rcnl 

E s t a t e  A p p r a i s e r s .  He has  p r e v i o u s l y  test  i f i c d  b e f o r e  t h e  Commission a s  

a n  e x p e r t  w i t n e s s  s e v e r a l  times. 

M r .  Fenton  a p p r a i s e d  t h e  s u b j e c t  t r a c t  a s  a s i n g l e  area and 

cocciuded t h a t  i t s  s u r f a c e  v a l u e  on  the valua t ion  date was 
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$2,570,805. He a  l s o  adopted t h e  conclusion of Mr. Ernest O b e r b i l l i g ,  

defendant ' s  mineral  app ra i s e r ,  t h a t  t h e  mineral  value of t he  t r a c t  was 

$2,123,000, and concluded t h a t  the  e n t i r e  t r a c t  had a  f a i r  market value  

on February 28 ,  1877, of $4,693,805, which h e  rounded of f  t o  $4,700,000. 

13. HIGHEST AND BEST USE. 

On the  v a l u a t i o n  da t e ,  February 28 ,  1877, the s u b j e c t  t r a c t  contained 

t he  fol lowing h ighes t  and best  u se  a r ea s :  

Towns i t e s  1,000 ac r e s  

A g r i c u l t u r a l  land 200,000 ac r e s  

Timber  land 750,000 ac r e s  

Grazing land 6,378,157 a c r e s  

Mineral land 16,000 acres 

TOTAL 7,345,157 a c r e s  

1 4 .  TOWNS ITES . 
During 1876, a t  l e a s t  nine townsites were l a i d  o u t  and p l a t t e d  w i th in  

the  s u b j e c t  t r a c t .  The l a r g e s t  of t he  towns w i th in  t h e  sub j ec t  area on 

the  va lua t i on  d a t e  was Deadwood ( inc lud ing  ad jacen t  E l izabe th  C i ty )  i n  

Lawrence County, w i t h  a nonIndian populat ion of 4000 t o  5000, 

Other major communities i n  t h e  Black H i l l s  were Cen t r a l  C i t y  ( inc lud ing  

adjacent Anchor C i t y ,  Gayvi l l e ,  and South Bend) i n  Lawrence County, with 

n populat ion of 1500 t o  2000; Lead City i n  Lawrence County, w i t h  

a populat ion of about 1000; Crook City in Lawrence County, wi th  a 

populat ion of about  300; Galena i n  Lawrence County, wi th  a populat ion of  

300 t o  400; Rapid City  i n  Pennington County, wi th  a populat ion 
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o f  a b o u t  300; and C u s t e r  C i t y  i n  C u s t e r  County w i t h  a p o p u l a t i o n  of  
7/ - 

a b o u t  250. O t h e r  towns i n  the subject a r e a  on  t h e  v a l u a t i o n  d a t e  

were  Hayward i n  C u s t e r  County,  Montana C i t y ,  S p e a r f i s h ,  and S t u r g i s  i n  

Lawrence Countv ,  and S h e r i d a n  i n  P e n n i n g t o n  County .  

A t  t h e  v a l u a t i o n  d a t e  most o f  t h e  Black  Hills s e t t l c m c n t s  were  

cxpericncing a p e r i o d  o f  economic boom. Deadwood, f o r  cxamplc,  I d  

b e e n  o r g a n i z e d  i n  A p r i l  1876  and l a i d  o u t  on twenty- two l o t s ,  S h o r t l y  

t h e r e a f t e r  i t  was r e p o r t e d  t o  b e  l a i d  o u t  a l o n g  Deadwood Gulch for a d i s -  

t a n c e  of one  m i l e  w i t h  e v e r y  l o t  o c c u p i e d .  Its p o p u l a t i o n ,  e s t i m a t e d  

a t  two t housand  i n  J u n e  of 1876 ,  l e a p e d  t o  be tween  6,000 and 10 ,000  

by t h e  summer of 1 8 7 7 .  

I n  J u l y  o f  1877 ,  f i v e  months a f t e r  t h e  v a l u e  d a t e ,  Deadwood was 

r e p o r t e d  t o  c o n t a i n  b u i l d i n g s  and improvements  w o r t h  o v c r  one  m i l l i o n  

d o l l a r s .  T h e r e  were  r e p o r t e d  t o  b e  over 1500  b u i l d i n g s  on t h e  ground .  

Deadwood had t h r e e  d a i l y  and t h r e e  weekly  newspape r s ,  ovcr two hundred 

s h o p s  and m e r c a n t i l e  \ l ouse s ,  t h r e e  b a n k s ,  t h i r t y  h o t e l s  and e a t  i n s  

p l a c e s ,  o v e r  s e v e n t v  s a l o o n s  and gambl ing  h o u s e s ,  two t h e a t e r s ,  s e v e r a l  

l a r g e  h a l l s ,  two c t l u r ches ,  a bathhouse, a good wa t e rworks ,  and s f i r e  

d e p a r t m e n t .  The E l i z a b e t h  C i t y  ( o r  E l i z a b e t h t o w n )  p o r t i o n  of Deadwood 

was d e v o t e d  t o  m a n u f a c t u r e r s  and s m a l l  tradesmen. 

The r e c o r d  c o n t a i n s  e v i d e n c e  o f  s a l e s  o f  t o w n l o t s  w i t h i n  Deadwood 

d u r i n g  t h e  y e a r s  1876 and 1877 .  There we re  52 t r a n s a c t i o n s ,  i n v o l v i n g  

68 t o w n l o t s ,  i n  which  t h e  deed  d i d  n o t  i n d i c a t e  t h a t  t h e  p r o n e r t v  

b e i n g  s o l d  c o n t a i n e d  improvements .  The t o t a l  c o n s i d e r a t i o n  i nvo lved  

7 /  Dur ing  the s p r i n g  arid summer of 1876 t h e  p o p u l a t i o n  of C u s t e r  r e ached  - 
as  h i g h  a s  2,000. The g o l d  rush  t o  Lawrence County i n  l a t e  1876  v i r t u a l l y  
d e p o p u l a t e d  Custer C i t y .  
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in these sales was a b o u t  $25,000, w i t h  i n d i v i d u a l  p r i c e s  r a n g i n g  f rom 

$3 t o  $3,000 p e r  l o t .  

The Commission f i n d s  t h a t  on  Feb rua ry  28, 1 8 7 7 ,  t h e  s u b j e c t  t r a c t  

c o n t a i n e d  1000 acres  with a h i g h e s t  and b e s t  u s e  f o r  t o w n s i t e s .  

15. PLAINTTFFS ' APPRAISAL OF TOWPJSITES. 

M r .  Myers ,  p l a i n t i f f s '  a p p r a i s e r ,  a s s i g n e d  v a l u e s  t o  f i v e  o f  t h e  

Black l l i l l s  t o w n s i t c s .  These  were  Deadwood ( i n c l u d i n g  E l i z a b e t h t o w n ) ,  

which  h c  e s t i m a t e d  c o n t a i n e d  4,000 p e o p l e  on t h e  v a l u a t i o n  d a t e ;  

C e n t r a l  C i t y  ( i n c l u d i n g  Anchor C i t y ,  G a y v i l l e ,  and S o u t h    end) , which  

he e s t i m a t e d  c o n t a i n e d  1 , 0 0 0  p e o p l e ;  Lead C i t y ,  wh ich  h e  e s t i m a t e d  

c o n t a i n e d  1 , 0 0 0  p e o p l e ;  Rapid C i t y ,  wh ich  he estimated c o n t a i n e d  

250 p e o p l e ;  and C u s t c r  City, which h e  e s t i m a t e d  c o n t a i n e d  250 p e o p l e .  

Mr. M y e r s '  t ownsh ip  v a l u a t i o n  cen te red  c h i e f l y  on t h e  Deadwood 

tawnsitc. M r .  Ffvcrs was unable to f i n d  a p l a t  of  t h e  Deadwood t o w n s i t e .  

tic was t h c r c f o r r  forced t o  e s t i m a t e ,  ba sed  upon con t empora ry  a c c o u n t s  

of the s i zc .  of IIpaJwood, that the c o r e  b u s i n e s s  area cove red  1 2 5  ac re s .  

Hc f u r t h e r  t1..;tim;1tec! t h a t  the entire townsite c o n t a i n e d  250 a c r e s ,  w i t h  

200 acres  b e i n g  t o w n l o t s  a n d  t h e  r ema inde r  b e i n g  devoted  t o  s t r e e t s  

and o t h e r  commonground. Mr. ? l y e r s  c o n c l u d e d  t h a t  on F e b r u a r v  28, 1 8 7 7 ,  

Deadwood would have c o n t a i n e d  1,75n l o t s  o f  50 f e e t  bv 100 f e e t ,  o r  

3,500 l o t s  o f  25 f e e t  bv  100 f e e t .  He chose t h e  l a t t e r  f i g u r e  as t h e  

number o f  t o w n l o t s  i n  Deadwood b e c a u s e  p r i o r  t o  t h e  v a l - u a t i o n  d a t e  most  

of thts o r i g i r ? a l  50 foo t  l o t s  had been s u b d i v i d e d  i n t o  25 f o o t  l o t s .  

Mr. Myers and h i s  a s s o c i a t e s  examined tlle deed  r e c o r d s  o f  Lawrence 

Countv fer 1876 and 1877. Deeds for 73 s a l e s  of t o w n l o t s  w i t h i n  
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Deadwood we re  found .  The sale p r i c e s  i n d i c a t e d  on t h e  d e e d s  ranged  from 

3 d o l l a r s  t o  5000 d o l l a r s  p e r  l o t .  The t o t a l  c o n s i d e r a t i o n  f o r  t h e  

73 s a l e s  was $49,430 ,  o r  a b o u t  $677 p e r  t r a n s a c t i o n .  E i g h t e e n  o f  t h e  

d e e d s  i n d i c a t e d  t h a t  t h e r e  we re  improvements  i n c l u d e d  i n  t h e  s a l e .  

T h e s e  s a l e s  t o t a l e d  $22 ,324 .50 ,  o r  an  a v e r a g e  of abou t  $1240 p e r  

t r a n s a c t i o n .  Thc r e m a i n i n g  55 s a l e s  t o t a l e d  $27,105.50,  o r  a n  a v e r a g e  

of a b o u t  $495  p e r  t r a n s a c t i o n .  M r .  t.:yers assumed t h a t  these  s a l e s  

i nvo lved  unimproved l a n d .  M r .  ? lycrs  exc luded  from h i s  c a l c u l a t i o n s  

ttle e i g h t e e n  s a l e s  which i n d i c a t e d  improvements .  

Mr. Myers p roceeded  t o  o r g a n i z e  t h c  sales d a t a  a c c o r d i n g  t o  t h e  

Deadwood s t r ee t  upon which t h e  s o l d  l o t  was l o c a t e d .  His r e s u l t s  arc 

i n d i c a t e d  i n  t h e  f o l l o w i n g  t a b l e ,  with t h e  l a s t  two columns b e i n g  

rounded f i g u r e s :  

Number o f  S a l e s  Number of L o t s  T o t a l  Average I n d i c a t e d  
St ree t  on S t r e e t  - I n v o l v e d  C o n s i d c r a t  i o n  Lot  Valuc 

Coughton and 
Reary Road 

Sherman 

Williams 

Lee 

Main  

~ i i s c e l l a n e o u s  
a n d  Unnamed 12  23 4,230  185 

Ex. CB-1:  A p p r a i s a l  r e p o r t  of  Donald D .  Y y e r s ,  p .  34 .1  
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Mr. Myers d e t e r m i n e d  t h e  average s a l e  p r i c e  p e r  l o t  on e a c h  s t ree t .  He 

t h e n  assumed t h a t  e a c h  o f  t h e  seven Deadwood streets  c o n t a i n e d  250 l o t s  i n  

thc c e n t r a l  corc area of t h e  c i t y .  X u l t i p l y i n g  t h e  a v e r a g e  s a l e  p r i c e  

per l o t  by 250 r e s u l t e d  i n  t h e  s t ree t  v a l u e s  shown i n  t h e  fo l lowing  table: 

Boughton and 
Beary Road 

Deadwood 

Watcr 

Sherman 

Williams 

Lee 

Average I n d i c a t e d  
Lot Value  

Number 
of  L o t s  

I n d i c a t e d  
S t r e e t  Va lue  

T o t a l  I n d i c a t e d  Core  Area V a l u e  $637 ,500  

I=. ] 

Mr. Myers concludec! t h a t  the sa lcs  d a t a  i n d i c a t e d  a v a l u e  f o r  t h e  cen t ra l  

corc a r p n  of Ileadwood o f  $637,500. H e  e s t i m a t e d  t h a t  the  r e m a i n d e r  of t h e  

t n w n s i t c  would have had 3 mu+-h l ower  v a l u e .  

Mr. Myers t h r n  used  a n o t h e r  a p p r o a c h .  He assumed t h a t  t h e  c i t v  of 

Doadwood c o n t a i n e d  th ree  g c n e r a l  t y p e s  of  r e a l  e s t a t e :  1 - t h e  prime 

commercial l a n d  i n  t h c  c o r e  area;  2 - t h e  s e c o n d a r y  commercial l a n d  o u t s i d e  

t h e  core;  and 3 - t h e  r c s i d c n t i a l  perimeter.  H e  t h e n  assumed t h a t  t h e  

3500 l o t s  i n  t h e  township had a t o t a l  v a l u e  a p p r o x i m a t e l v  e q u i v a l e n t  t o  

t hc  va luc  f o r  t h e  c o r e  area h e  had o b t a i n e d  hy t h e  l o t - s t r e e t  method 

described above .  ?!re .tfycrs b r o k c  down t h e  t o t a l  valuc i n  t h e  t h r e e  

l and  t v p e s  and reached t he  f o l l o w i n g  r e s u l t :  
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Core Area Lots 750 at $350 $262,500 

Secondary Commercial Lots 1,250 at $175 218,750 

Perimeter Residential Lots 1,500 at $100 150,000 

SUMMATION 
[Id* I 

Yr. Nyers completed his Deadwood valuation bv stating that n pros- 

pective purchaser would pav a lesser amount than the sum of the individual 

lot values, and would expect a substantial speculntivt. profit margin 

o n  his i n v e s t m e n t .  ?Ir. f.:vc~r:~ concluded that t h e  f a i r  mnrkct vnluc of 

Deadwood on February 28, 1877, was $600,000. 

Mr. 5 indicated that he could find no deed records f o r  the o t h e r  

four townships he was valuing. However, he stated thnt the value of a 

township derives from its population, and that he could cstimatc the 

relative values of towns by comparing their populations. lie noted t h n t  

Deadwood, with an estimated value of $600,000, and an estimated population 

of four thousand, had a value of $150 per capita, He estimated that 

Central City and Lead, both containing smaller populations and r?xpcriencing 

lcss booming economies, would have had per capita values two-thirds that 

of Ikadwood. He further estimated that the per capita values of Rrlpid 

City and Custer Citv would have been one-quarter that of Deadwood. He 

thus assigned values of $100,000 each to Central City and Lead City, and 

$10,000 each to Rapid Citv and Custer City. 

Mr. Xyers' valuation of the townsites in t h e  suhjcct tract c.?n b c  

summarized as follows: 

Deadwood $600,000 

Central City 100,000 

Lead City 100,000 

Rapid City 10,000 

C u s t e r  City 10,009 
Total Townsite Value $820,000 
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16. DL'FENDAXT 'S APPRAISAL OF TOIdXSITES . 
I--- 

Yr. Fcn ton ,  d e f e n d a n t ' s  a p p r a i s e r ,  i n  t h e  l e t t e r  o f  A p r i l  2 8 ,  1 9 6 9 ,  

t r a n s m i t t i n g  h i s  v a l u a t i o n  r e p o r t  t o  t h e  Depar tment  of J u s t i c e ,  s t a t e d ,  

. . . T h i s  a p p r a i s a l  is b a s e d  on t h e  p r e m i s e  t h a t  
t h e  Un i t ed  S t a t e s  w a s  p u r c h a s i n g  f r o m  t h e  S i o u x  
o n l y  the  v i r g i n  l a n d s .  T h i s  v a l u a t i o n  does not  
i n c l u d e  c o n s i d e r a t  i o n  of t h e  a d d i t i o n a l  v a l u e s  
w h i c h  were c r e a t e d  by t h e  mine r s  and o t h e r  s e t t l e r s  
i n  t h e  Black Hills p r i o r  t o  t h e  d a t e  o f  c e s s i o n .  
[ k f .  Ex.  F-115,  t r a n s m i t t i n g  l e t t e r . ]  

I n  accordanrc  w i t h  t h i s  premise M r .  Fen ton  d i d  n o t  a p p r a i s e  any  o f  

t h e  Black llills t o w n s i t t > s ,  and  i n c l u d e d  no v a l u e  f o r  t o w n s i t e s  i n  h i s  

v a l u a t i o n  c o n c l u s i o n .  

I n  i t s  proposed  f i n d i n g  o f  f a c t  11, d e f e n d a n t  s t a t e s  its p o s i t i o n  t o  

b c  " t l l n t  the. towns1 t c  l a n d s  d i d  n o t  j u s t i f y  a s e p a r a t e  u s e  v a l u e  b u t  

w c r c  a d j u n c t s  t o  t i l t3  m i n i n g  o p c > r a t i o n s ,  a n d ,  as  s u c h ,  me re ly  p r o v i d e d  a  

p l u s  va lue  for  t h e  t r a c t  as a w h o l e . "  

1 7 ,  VALUE OF TOWNS ITES . 

Based on a1 1 tile e v i d e n c e  i n  the r e c o r d ,  and t h e  p r e c e d i n g  f i n d i n g s ,  

t h e  Commission f i n d s  t h a t  on  F e b r u a r y  2 8 ,  1 8 7 7 ,  t h e  f a i r  ma rke t  v a l u e  

o f  t h e  townsites w i t h i n  the. s u b j e c t  area was $250,000. 

Tile a g r i c . u l t u r ; ~ l  p o t t l n t i n l  of  the. Black  H i l l s  \;as c l e a r  p r i o r  t o  

Feh rua rv  2 8 ,  1377,  and I ~ n d  hccn n o t e d  by c o n t e r n p o r a r v  observers s u c h  as 

Warren i n  1857, Custcr i n  1874 ,  J e n n e y  i n  I875 and 1876,  W i l l i a m  P .  L)ewes, 
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S u r v e y c r  G e n e r a l  of  t h e  Un i t ed  S t e t e s ,  i n  1875, and Dodge i n  1876. 

A g r i c u l t u r a l  deve lopment  b e f o r e  t h e  v a l u a t i o n  d a t e  remained minimal ,  

however, b e c a u s e  f a r m e r s  were  p a r t i c u l a r l y  v u l n e r a b l e  t o  I n d i a n  attacks, 

and b e c a u s e  farm equipment  was n o t  y e t  r e a d i l y  a v a i l a b l e  i n  t h e  s u b j e c t  

t r a c t .  These impediments  were  removed w i t h  t h e  ex t i ngu i shmen t  of I n d i a n  

t i t l e ,  and a f t e r  February 28, 1877, t h e r e  was a c o n t i n u o u s  expans ion  of  

a g r i c u l t u r a l  a c t i v i t y .  I n  1878 preempt ion  and homestead f i l i n g s  t o t a l l e d  

1803 a c r e s .  By 1882 ,  65 ,673  a c r e s  had been  filed upon; and by 1883, i n  

excess of  100,000 a c r e s  had been  f i l e d  upon. 

Some of t h e  a g r i c u l t u r a l  l a n d  i n  t h e  t r a c t  needed i r r i g a t i o n  t o  b e  

p r o p e r l y  fa rmed.  I n i t i a l l y  t h e  development  of i r r i g a t i o n  w a s  re ta rded  by 

rugged t e r r a i n ,  h i g h  cos t ,  and the  a n t i p a t h y  of f a rmer s  who had access to 

a g e n e r a l l y  adequate w a t e r  s u p p l y .  I r r i g a t i o n  d i d  b e g i n  i n  western 

Lawrence County a l o n g  S p e a r f i s h  and S p r i n g  Creeks  i n  1877 ,  w i t h  t h e  com- 

p l e t i o n  of f i f t e e n  d i t c h e s  by 1879. I r r i g a t i o n  was a l s o  begun in t h e  

Rapid C i t y  a r e a  w i t h  t h e  i n t e n t i o n  of o p e n i n g  an  a d d i t i o n a l  96,000 acres 

t o  fa rming .  

Contemporary e s  t i m a t e s  of t h e  amount o f  fa rmland  wi t h i n  t h e  sub  j e c t  

t r a c t  vary. Jenney  i n  1875 e s t i m a t e d  t h a t  n o t  less than 1/20 of  t h e  

3,000 s q u a r e  miles of t h e  Black  H i l l s  was s u s c e p t i b l e  o f  c u l t i v a t i o n .  

Th i s  would b e  e q u i v a l e n t  t o  96 ,000  a c r e s .  I n  h i s  1876 r e p o r t  Jenncy  

r e p e a t e d  t h e  1 / 2 0  e s t i m a t e  b u t  used i t  i n  t h e  c o n t e x t  of  a t o t a l  Black  

H i l l s  a r e a  of 6,000 s q u a r e  miles. This would be an e q u i v a l e n t  of 
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192,000 acres. Jenney repor ted  t h a t  t h e  most f e r t i l e  l a n d s  were a l o n g  

t h c  valleys of s u c h  s t r eems  and rivers as the Belle Fourche River ,  Rapid 

Creek, Red Water Creek,  S p e a r f i s h  Creek, and o the r s .  

'Pllc Cheyenne I>aily Leader,  in August 1876, r e p o r t e d  t h a t  t h e  

Spearfish Valley had s u f f i c i e n t  f e r t i l e  land t o  suppor t  f i v e  hundred farms 

of 160 acres e a c h ,  o r  an  equivalent of 80,000 a c r e s .  I n  1878 t h e  Chicago 

Inter  Occan s t a t e d  t h a t  t h e  v a l l e y  of Rapid  Creek con ta ined  irrigable 

f a rmland  two miles w i d e  and 4 5  mi les  long ,  which is e q u i v a l e n t  t o  57,600 

acres. Andreas' i l i s t o r i c a l  A t l a s  of  Dakota, pub l i shed  i n  1884, e s t i m a t e d  

that t.hcre were 300,000 a c r e s  of good farmland i n  t h e  v a l l e y s  of Rapid,  

S p r i n g ,  Box E l d e r ,  and battle Creeks. The 1890 federal  census c l a s s i f i e d  

500,000 ncrcs i n  the s u b j e c t  t r a c t  as b e i n g  farmland.  

The  Commission f i n d s  t h a t  a t  t h e  v a l u a t i o n  da te ,  h igh q u a l i t y  

fa rmland was l o c a t e d  i n  t h e  v a l l e y s  of t h e  fo l lowing  r i v e r s  o r  s t r eams :  

Rat t le  Creek, Beaver Creek, Be l l e  Fourche River, Box Elder  Creek,  French 

Creek, Cheyenne K i v e r ,  Rapid Creek, Red Cannon Creek,  Red Water Creek,  

S p e a r f i s h  Creek, and S p r i n g  Creek. I'he s u b j e c t  t r a c t  con ta ined  20C,000 

acres of csce l  lent a g r i c u l t u r a l  land.  

19, SiILES OF AGRICUIATCTKAL LAND. 

rile nearest s a l e s  of farmland t o  t h e  s u b j e c t  t r a c t  around t h e  

va lua t i on  date occur red  i n  t h e  t h r e e  s o u t h e a s t e r n  Dakota c o u n t i e s  Clay,  

Linion, and Yankton. The record contains evidence of  209 of these s a l e s  

i n  t h e  years 1875, 1876, and 1 8 7 7 .  These 209 sales  invo lved  a t o t a l  of 

31,567 acres. The t o t a l  c o n s i d e r a t i o n  involved i n  t h e s e  s a l e s  was 
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approximate ly  $150,000, and t h e  ave rage  p r i c e  was about $4.80 per  acre. The 

p a r c e l s  invo lved  i n  t h e  s a l e s  ranged from 5 a c r e s  t o  560 a c r e s ;  cons ide r -  

a t i o n s  ranged from 50 t o  3,000 d o l l a r s  p e r  sale;  and p e r  acre 

p r i c e s  ranged from $0.31 t o  $50.00. The r eco rd  does no t  indicate whether  

t h e  l ands  invo lved  i n  t h e s e  sales were improved o r  unimproved. 

The r e c o r d  a l s o  c o n t a i n s  d a t a  on sales of s e c t i o n s  16 and 36 s c h o o l  

l a n d s  by s e v e r a l  midwestern s t a t e s  p r i o r  and subsequent  t o  the v a l u a t i a n  

date.  I n  Minnesota,  between 1862 and 1877,  a t o t a l  o f  579,833 acres of 

s c h o o l  l a n d s  were s o l d  a t  an average p r i c e  of  $6.03 p e r  acre. In  Nebraska ,  

p r i o r  t o  January  1, 1877, 110,362 a c r e s  of s t a t e  l and  had been s o l d  a t  an  

average  p r i c e  of  $9.26 p e r  acre. By 1888, t h e  t o t a l  s a l e s  o f  Nebraska 

s t a t e  l ands  was 725,591 a c r e s  a t  a  t o t a l  p r i c e  o f  $5,741,034,  o r  a n  ave rage  

of  $ 7 . 9 1  p e r  a c r e .  I n  Kansas,  between 1865 and June  of 1878, 215,216 a c r e s  

o f  s c h o o l  l and  s o l d  f o r  a t o t a l  of  $911,489, o r  an average  pr ice  of $4.24 

p e r  a c r e .  Between J u l y  o f  1878 and J u l y  of 1880 an  a d d i t i o n a l  117,557 a c r e s  

o f  s t a t e  l and  s o l d  f o r  $448,010, b r i n g i n g  t h e  Kansas l and  sales t o  a total 

of 332,773 a c r e s  a t  a p r i c e  of $1,359,499, o r  an  average  of $4.09 per  a c r e .  

S a l e s  of  r a i l r o a d  g ran t  l a n d s  are a l s o  i n d i c a t e d  i n  t h e  record .  T o t a l  

s a l e s  of  s e v e r a l  r a i l r o a d s  as of t h e  d a t e  i n d i c a t e d  a r e  s h w n  i n  t h e  

f o l l o w i n g  t a b l e :  
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Total Average P r i c e  
Rai 1 road - Date Acres - Consideration Per Acre 

Union Pacific Dec. 31, 1879 1,568,438.62 $7,432,534.98 $ 4 - 7 3  
(Main Line)  

Kansas Division J u n e  30, 1880 1,433,953.32 4,266,589.32 2.98 
(formerly Kansas 
Paci f ic) 

Denver Division J u n e 2 0 ,  1880 164,604.78 732,067.71 
( formerly  Denver 
P a c i f i c )  

Central  Branch Mar, 31, 1877 70,287.53 327,425.41 
Union P a c i f i c  

Central P a c i f i c  .June 30, 1880 726 ,534 .54  4,324,888.70 
(Lnclud i n g  Oregon 
Branch and Western 
P a c i f i c )  

N o r t h e r n  P a c i f i c  J u n e  30,  1880 2,593,983.18 9,089,453.99 3.50 

Atlant ic  and Dec. 31, 1879 220,259.20 623,369.04 2.86 
P a c i f i c  

Atchison,  Topeka June 30, 1880 993,675.79 5,802,985.98 5.84 
and S an t a l'e 

Tllese railrcnd sa lc s  t o t s 1  7,771,736.96 acres a t  a p r i c e  of $32,599,315.13, 

or an average of $4.19 per acre. 

20. PL~AIN'I'IFJ'S' APPRAISAL OF AGRIClrLTURtlL LAVD. 

Mr. Myers, p l a i n t i f f s '  s u r f a c e  a p p r a i s e r ,  u sed  two methods t o  a r r i v e  

at h i s  estimate of the  number of acres of farmland within t h e  subject tract. 

h i  t i a l l y  he exaxxined the contemporary r e f e r e n c e s  and determined t h a t  the 

v a l l e y s  of t h e  major rivers and stream were the  areas containing the 

p r i n c i p a l  agricultural land.  Then he ca lcu la ted  t h e  number of acres in 
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t h e s e  v a l l e y s ,  assuming t h a t  t h e  l a n d  f o r  one-half m i l e  on each side of 

t h e  r i v e r  was c u l t i v a b l e ,  i . e .  an e q u i v a l e n t  o f  320 a c r e s  p e r  mile on  

each  s i d e  o f  t h e  river. H e  t h e n  d i s c o u n t e d  by 20 p e r c e n t  t o  a l l o w  f o r  

any l a n d  which  might  n o t  b e  f a rmab le .  H i s  r e s u l t s  are  shown i n  t h e  

f o l l o w i n g  t a b l e ,  w i t h  colurnn 2 r e p r e s e n t i n g  the  l e n g t h  o f  t he  stream w i t h i n  

t h e  s u b j e c t  t r a c t ,  column 3 r e p r e s e n t i n g  t h e  number of  acrcs p e r  m i l e ,  

column 4 r e p r e s e n t i n g  t h e  t o t a l  farm a c r e s  a l o n g  t h e  stream, 'and column 5 

r e p r e s e n t i n g  a 20 p e r c e n t  d i s c o u n t  o f  t h i s  acreage : 

(1) ( 2 )  ( 3 )  ( 4 )  (5 )  
R i v e r  o r  Creek  Miles Ac re s  Acres  Acres 

B a t t l e  Creek  34 640 21,760 17 ,408  

Beaver  Creek 1 4  640 8 , 9 6 0  7 ,168  

B e l l e  Fourche  30 320 9 , 6 0 0  7,680 
58 6 40 37 ,120  29,696 

Box E l d e r  Creek 40 640 25 ,600  20,480 

Cheyenne R i v e r  104  320 33 ,280  26,624 
(Sou th  Fork)  

French Creek  30 640 19 ,200  15 ,360  

Rapid Creek  32 640  20 ,480  16 ,384  

Red Canyon Creek  34 640  21 ,760  1 7 , 4 0 8  

Red Water  Creek  1 2  6 40 7 ,680  6 ,144  

S p e a r f  i s h  Creek 2 0  640  1 2 , 8 0 0  10 ,240  

S p r i n g  Creek 5 8  640  37 ,120  29,696 

T o t a l s  255 ,360  204,288 

[P I .  Ex, CB-1, p.  42.1 
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)I. Myers conc luded  t h a t  t h e r e  w e r e  200,000 a c r e s  of exce l l en t  farmland 

w i t h i n  t h e  tract .  

As a s e c o n d  method !4r. Myers examined c e n s u s  d a t a  f o r  1870 f o r  t h e  

o t h e r  ma jo r  m in ing  r e g i o n s  i n  t h e  coun t ry - -Co lo rado ,  Non tana ,  and  Nevada. 

I1e d e t e r m i n e d  t h a t  Co lo r ado  c o n t a i n e d  8.0 a c r e s  o f  f a rmland  p e r  p e r s o n ,  

Xontana  c o n t a i n e d  6.8 a c r e s  o f  fa rmland  p e r  p e r s o n ,  and Nevada c o n t a i n e d  

4.9 acrcbs of f a rmland  p e r  p e r s o n .  Apply ing  t h e s e  f i g u r e s  t o  a p r o j e c t e d  

p o p u l a t i o n  of t h i r t y  thousand f o r  the s u b j e c t  t r a c t ,  Ilr. Myers conc luded  

t h a t  a t  l e a s t  200,000 i lcres of farrnland would be  needed  w i t h i n  t h e  t r a c t .  

I n  h i s  fnrrriland evaluation M r .  t l y c r s  p l a c e d  g r e a t e s t  w e i g h t  upon l a n d  

sa les  d a t a  f rom C lay ,  Union, and Yankton C o u n t i e s  i n  s o u t h e a s t e r n  Dakota .  

Tlke d e e d  r e c o r d s  f o r  t h e s e  c o u n t i e s  f o r  t h e  p e r i o d  1875 t h r o u g h  1877 were  

examined,  and  209 sa les  we re  chosen  a s  p r o p e r  f o r  a n a l y s i s .  The l a n d s  

i n v o l v e d  i n  t h e s e  sales s o l d  a t  an a v e r a g e  p r i c e  of  $4.50 p e r  a c r e .  

Mr. Myers e l i m i n a t e d  t h i r t e e n  sa les  o f  o v e r  $12.50 p e r  a c r e  as 

probably i n v o l v i n g  iinprovcd land, 'and five s a l e s  o f  l e s s  t h a n  $1.25 p e r  

acre  as p r o b a b l y  n o t  b e i n g  v a l i d  a rms - l eng th  market t r a n s a c t  i o n s .  The 

average p r i c e  of t h e  l m d s  i n  t h e  r e m a i n i n g  sa lcs  w a s  $4.34 p e r  a c r e .  

iLlr. rfyers t h e n  b r o k e  down t h e  e n t i r e  209 sales i n t o  sa les  p r i ce  

g r o u p i n g s  o f  t h r e e  d o l l a r s  eact~.  tie t h e n  c r e a t e d  a t a b l e  i n  wh ich  he 

i n d i c a t e d  t h e  number  o f  s a l e s  w i t h i n  each p r i c e  g r o u p ,  t h e  m i d p o i n t  p e r  
8/ - 

a c r e  p r i ce  of  e a c h  g roup ,  and t h e  t o t a l  a c r e a g e  w i t h i n  e a c h  g roup .  

8/ See g e n e r a l l y ,  P I .  Ex. C B - 1 ,  p .  45, t ab le  1 7 .  - 
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From t h i s  t a b l e  M r .  E y e r s  a s c e r t a i n e d  a  mean p r i c e  of $5.69 p e r  acre,  

a median p r i c e  of $4 .62  p e r  a c r e ,  a mode p r i c e  of $4.50 p e r  a c r e ,  and a 

weig!lted a v e r a g e  p r i c e  of $5.05 p e r  a c r e .  M r .  l 'yers a l s o  a n a l y z e d  t h e  salts 

d a t a  coun ty  by c o u n t y ,  i n  e a c h  i n s t a n c e  c r e a t i n g  a t a b l e  b a s e d  upon s a l e s  

p r i c e  g r o u p i n g s  o f  t h r e e  d o l l a r s .  

I n  h i s  e v a l u a t i o n  Fir. '.fyc.rs a l s o  r e l i e d  upon s t a t e  s c h o o l  l a n d  sa les  

i n  l i i n n e s o t a ,  Neb ra ska ,  and Kansa s ,  and upon s a l e s  of r a i l r o a d  !:rant lmds. 

I n  compar ing  a l l  t h e  s a l e s  l a n d  w i t h  t h e  a g r i c u l t u r a l  l a n d  i n  trw 

s u b j e c t  t r a c t ,  M r .  8 f y i . r ~  n o t e d  t h a t  t h e  s a l e s  l a n d s  would have  had an 

advan t age  o v e r  t h e  s u b j e c t  l a n d s  b e c a u s e  o f  p r o x i m i t y  t o  a r a i l r o a d  o r  t o  

a l a r g e r  p o p u l a t i o n  c o n c e n t r a t i o n ,  b u t  that  t h e  s u b j e c t  l a n d s  had tllc 

advan t age  of b e i n g  t h e  s e l e c t e d  b e s t  o f  t h e  a g r i c u l t u r a l  l a n d s  i n  the 

t r a c t ,  and of  c o n s t i t u t i n g  a monopoly of t h e  f a rmland  w i t h i n  t h e  genc r i l l  

a r e a .  M r .  tIyi.rr=, conc luded  t h a t  t h e  v a l u e  of t h e  200,000 a c r e s  o f  f a r n l a n d  

w i t h i n  t h e  s u b j e c t  t r a c t  was w i t h i n  a r ange  of  f o u r  d o l l a r s  t o  n i n e  d o l l a r s  

p e r  a c r e ,  and h e  c h o s e  f i v e  d o l l a r s  p e r  a c r e ,  o r  n t o t a l  v n l u c  of  $1 ,000 ,000 ,  

a s  h i s  f i n a l  v a l u e  f i g u r e .  

21 .  DEFEND~YT's APPMISAL OF AGRICULTURAL LAND. 

'lr. Fen ton ,  d e f e n d a n t ' s  a p p r a i s e r ,  s t a t e d  t h e  f o l l o w i n g  with rcg<?rd 

t o  a g r i c u l t u r a l  l a n d :  

The minor  amount o f  a g r i c u l t u r a l  l a n d  found 
on t h e  s u b j e c t  t r a c t  was n o t  s i g n i f i c a n t  i n  t l lc  
v a l u a t i o n .  Any r a n c h  and ,  c e r t a i n l y ,  t h e  l a n d s  
used  as comparab le  s a l e s  would  have  i t s  s h a r e  of 
meadow and t i l l a b l e  s o i l ,  b u t  i n  a  s a l e  of t h e  
who le  t h i s  p a r t  would  not b e  e x t r a c t e d  and g i v e n  
a  s e p a r a t e  v a l u e  i n  t h e  minds of  t h e  p a r t i e s .  
[Def. Ex. F-115: A p p r a i s a l  Repor t  o f  H a r r y  R. 
Fenton ,  p. 40. ] 
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Accordingly ,  i n  his appra isa l  of t h e  s u b j e c t  t rac t ,  M r .  Fenton added no 

va lue  f o r  a g r i c u l t u r a l  l a n d s .  

22.  YALUE OF AGR1CLZ'IL'P.AL LAYD. 

Hascd on a l l  t h e  evidence  i n  t h e  record, and t h e  preceding findings, 

the  Commission f i n d s  t h a t  on February 2 8 ,  1 8 7 7 ,  t h e  f a i r  market value of 

the  200,000 acres w i t h i n  t h e  t r a c t  with a h i g h e s t  and b e s t  use as 

a g r i c u l t u r a l  land w a s  $700,001). 

TIMBE PJA,2N U. 2 3.  - -  

The most abundant i~nd economic.;ll l y  impor tant  t r ee  i n  t h e  subject area 

was the Pondcrosa  o r  Wes te rn  Yellow I'iile. Some Spruce and Douglas  F i r  could 

a l so  b e  found, as well as s e v e r a l  spec i e s  of hardwcod.  

Dr. E'. V. Hayc-lcn, who exp lo red  t h e  s u b j e c t  area i n  1859 and 1860, 

r e p o r t e d  t h a t  two t housand  square  m i  162s (1,280,000 acres) were covered w i t h  

e x c e l l e n t  pine t i m b e r .  Henry S. Graves,  i n  an 1899 r epo r t  f o r  t h e  U. S. 

Geo log i ca l .  Survey, e s t i m a t e d  t ha t  t h z  Slack Hills F o r e s t  Reserve contained 

1 , 3 1 1 , 9 3 6  acres of t i m b c r l a n d .  Approximately 1,100,000 of these acres are  

w i t h i n  t h e  s u b j e c t  t r a c t .  A 1935 s t u d y  of G. A. Pearson and R. E. March 

reported 1,053,997 nc rcs  of f o r e s t  l and  vi t h i n  t h e  t r a c t ,  of which 482 ,223  

acres had been "cu t -over . "  !lost r e cen t ly ,  i n  1960 ,  t he  U. S. F o r e s t  S e r v i c e  

c l a s s i f i e d  L,311,000 acres w i t h i n  t h e  s u b j e c t  t r a c t  as commercial t i m b e r l a n d ,  

w i t h  708,000 acres c o n s i s t i n g  o f  sawt imber  s t a n d s .  

The 708,000 a c r e s  c l a s s i f i e d  by t h e  F o r e s t  Serv ice  as sawtimber a r e  

e s t i m a t e d  t o  c o n t a i n  2,856,038,000 board feet of t i m b e r ,  o r  an average of 
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4 , 0 7 6  boa rd  feet  per acre. I n  1699, Graves es t imated t h a t  tile B l ; * ~ l i  Ilills 

f o r e s t s  averaged a b o u t  4,000 toard f e e t  p e r  acre, 

The Commission finds t h a t  on Feb rua ry  28, 1877, the subject tract con ta ined  

750,000 acres o f  t imber l and .  T h i s  land averaged 4,000 board fee t  p e r  acre .  

2 4 .  DEMAND FOR T I D E R .  

Although Black H i l l s  t i m b e r  was i n f e r i o r  i n  qua l i ty  t o  t imber  g rowix~g  

i n  t he  Great Lakes r e g i o n  o r  along t h e  Pacific coast, i t  was t he  only 

commerc in l ly  u s e f u l  timber a v a i l a b l e  f o r  hundreds  of miles i n  each d i r e c t i o n .  

Shipment  of t i m b e r  i n t o  the s u b j e c t  t r a c t  was i m p r a c t i c a l  a t  t h e  v a l u a t i o n  

date.  T h e r e f o r e ,  Black Hills t imber  p o s s e s s e d  an absolute monopoly i n  the  

local lumber market, 

Because of ongoing min ing ,  commerc ia l  and other s c t i v i  t c s  , I? s u b s t a n t i a l  

market f o r  timber existed i n  t h e  s u b j e c t  t r a c t  on t h c  v a l u a t i o n  date .  As 

early 3s J u l y  1876, the t h r e e  sawmills i n  and adjacent t o  Deadwood were 

unable t o  s a t i s fy  the denand despite production of ncsrly 30,000 

boa rd  feet ~f lunbcr and 16,000 shingles each day, By 1877 the  

demand wm ao  great t h a t  16 sawmills were operating in the  Deadwood 

*ltea a l o n e ,  M i  llv a l s o  operated near the  o t h e r  I3lnck Hf lls conmuni t i t h .  

T i  mhsr--or lumber-- WAS t h e  bas i r: cram t r u c t  i on  n ~ , ~ t c r  t i l l  i n  the d c v r ~ l u p -  

mJnt o f  t h e  B l  nck Hiltrj, an$ was uf c r u c i a l  irnport;it~ctt t u  ttrc minin):  

I n d u s t r y .  Timber w a  used f ~ r  m i n e  s u p p o r t s  culd s h a f t s ;  lumbrr W.A:G u = ; d  

for  s l u i c e  boxes and f lumes; hewn timber wag used f o r  rai lroad t i t b t . ,  t r i ' s t l c s  

and bridgee;  and c o r h o o d  w e a  t h e  universal  fuel. Lurnbcr w a s  used i l l  
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construction of thousands of  bui ld ings ,  The forest8 also became the 

source of bu i ld ing  mater ia l s  and fencing f o r  the farmers and ranchers of 

the ~ u b j e c t  tract. .A- steady demand for wood existed in the tract on and 

after February 28, 1877, which, until the construction of railroads into 

the area, could only be s a t i s f i e d  from t h e  local forescn .  

2 5 .  TIfiBERLASD %RUT DATA. 
-- - - - - - - - - 

Sale9 of t imberland wi th in  the subject  tract, e i t h e r  before or after 

the va luat ion  date, d i d  not take place because the miners  and settlers 

f r c e l y  cut nnd removed t lnbcr  f ram the p u b l i c  domain wi thout  =king 

payment t s ?  the Unitcd States. However, the  record does c o n t a i n  evidence 

of salen and other i n d i c a t i o n s  of t imberland values. 

In I t s  annual report to i t s  stcckholdcrs for 1874, the Central 

Pacific Railroad r e p o r t e d  that i t  llad sold its timberlands at an average 

price of $ 2 . 9 3  pcr  acrc.  In i t s  annual report for le74, the Southern 

Paciffc Railroad s ta ted  that i t  set  J minimum price  of $5.00 per a c r e  i n  

selling i ts  oak timberland, and $10.00 per acre for  f i r s t  c l a s s  p i n e  

t imberland. The titcber on these railroad lands was of higher quality 

then that ot the subject area.  

In 1876 n special commission charged vitlr determining an equf t ab l e  

p r l c c  for  Minnesota tlmbcrland received testimony t h a t  those land6 werc 

worth between four and ten  dollars per acrc. f l i ~ e s a t a  timber walr of 

considerably better  qua1 f t y  than Black tiills timber. 

26. PRlCE OF LUFIBCR; TOTAL TLWER CUT. 

Near t h e  vnluation date, ordinary fuel was selling at $1.50 per cord 

in the  forest,  or $4.75 per cord delivered at the mlne. The Homestake 
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Mining Company reported that during the period January 1, 1878, through 

September 2 ,  1880, it p a i d  $25.00 per thousand board f e e t  f o r  boards 

delivered at t h e  mine, 12 to 18 dollars per thousand board feet 

for  mining timbers delivered at t h e  mine, llnd $ 7 . 0 0  per thousand board 

feet f o r  saw logs with  delivery at  the m i l l .  On A p r i l  7 ,  1 8 7 7 ,  the Black 

Hills Daily T i m e s ,  p u b l i s h e d  i n  Deadwood, reported  the following prices 

for  wood p r o d u c t s :  

Common boards per thousand feet $45.00 

Jo i s t  and Scantling $45.00 

Flooring, d r e s s e d  $60.00 

S i d i n g ,  d r e s s e d  $50.00 

u i t h  t h e  i n c r e a s e  i n  t h e  n u d e r  of a w m i l t s ,  t h e  p r i c e  of conrmon lumber 

In lkadvood dropped t o  twenty-eight to t h i r t y  dollars p e r  thousand board 

feet later i n  1877. 

Bctwccn 1876 md 1897, one and one-half billion board f c e t  of t imber  

was cut Fn t h e  Black H i l l s ,  o r  an average of 71.5 m i l l i o n  board feet per 

year . 
27. PLAINTIFFS' APPRAISAL OF T I M B E U Y E  . 
Plaint  i f f 's a p p r a i s e r  Nr. !;yers r e l i e d  upon two appraisal  methods i n  

Valuing t h e  t imber lands .  F i r s t  h e  used a future  income method, and secondly 

a corrgrrrable sales approach. 

Based on contemporary accounts and the most recent U. S .  Forest Scrvice 

report, Hr. L;-, r c  estimated that there were 750,000 acres of co&rmcrci a1 

klrberland in the  subject tract on the valuation date. 
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Mr. Myers t h e n  u sed  a c o m p l i c a t e d  s e r i e s  o f  c a l c u l a t i o n s  t o  a r r ive  

a t  an estimate o f  t h e  a n t i c i p a t e d  demand f o r  wood p r o d u c t s  during 1877 

and t h e  f o l l o w i n g  t e n  years .  I n i t i a l l y ,  he  e s t i m a t e d  t h a t  t h e  n o n I n d i a n  

p o p u l a t i c m  a f  t h e  s u b j e c t  t r a c t  was 1 2 , 5 0 0 ,  and a s s c n e d  f o r  t he  p u r p o s e s  

of his c n l c u l a t  i o n s  that  t h i s  e n t i r e  nonTndian  p o p u l a t i o n  e n t e r e d  t h e  

t ract  on ,  n o t  b e f o r e ,  February 28, 1877.  Then r e l y i n g  on t h e  1890 f e d e r a l  

c e n s u s ,  Mr. Myers e s t i m a t e d  t h a t  the p o p u l a t i o n  o f  t h e  s u b j e c t  area 

would incrcase  by 1 , 6 0 0  per  year.  

Looking  a t  1870 census d a t a  fo r  Dakota  T e r r i t o r y ,  and 1890 census  

d a t a  f o r  the s u b j c c t  a rea ,  Pir. '4yers e s t i m a t e d  t h a t  one  d w e l l i n g  would 

b e  r e q u i c e d  f o r  every 4 . 5  p e r s o n s  r e s i d i n g  i n  t h e  a r e a .  T h e r e  would 

t h e r e f o r e  be  a nced f o r  a h o u t  2 , 7 7 5  c fwel l ings  on t h e  t a k i n g  d a t e ,  and a n  

a i d i t i o n a l  355 d w c ~ l l i n g s  p e r  yea r .  He f u r t h e r  assumed t h a t  t h e  c o n s t r u c t i o n  

o f  a d w e l l i n g  r c q u i r a d  3 ,600  boa rd  f e e t  of lumber .  T h e r e f o r e ,  Mr. llyers 

e s t imated  t l l a t  h o u s i n ~  f u r  tile s u b j e c t  t r a c t  would  c r e a t e  a demand f o r  

9,990,000 b o a r d  f c c t  of  lumber  on t h e  t a k i n g  d a t e ,  and a n  a d d i t i o n a l  

demand f o r  1 ,278 ,000  boa rd  f e e t  p e r  year  t h e r e a f t e r .  

Xr. b!yers used s i m i l a r  t v p e  c a l c u l a t i o n s  t o  e s t i m a t e  t h e  wood r e q u i r e d  

f o r  the c o n s t r u c t i o n  of o t h e r  b u i l d i n g s  w i t h i n  t h e  t m n s i t e s ,  s u c h  as s h o p s ,  

banks, h o t e l s  and s a l o o n s .  tie conc luded  t h a t  t h e  t o t a l  c o n s t r u c t i o n  o f  

t o w n s ,  i r A c l u d i n g  d w e l l i n g  u n i t s ,  would r e q u i r e  about 1 6  m i l l i o n  

b o a r d  feet  of  lumber  on t h e  t a k i n g  d a t e ,  and a n  a d d i t i o n a l  2 , 055 ,000  

board fee t  p e r  year  t h e r e a f t e r .  
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Mr. Pfyers a l s o  e s t i m a t e d  t h e  amount of wood p roduc t s  t h a t  would be 

needed by t h e  mining i n d u s t r y  from 1877 through 1897.  B'ased upon r e p o r t s  

of t h e  Homestake Piining Company of i ts  c o s t s  f o r  firewood and i t s  ore 

p r o d u c t i o n ,  he c a l c u l a t e d  t h a t  one cord  of f i rewood could p r o c e s s  1 4  t o n s  

o f  o r e .  Then r e l y i n g  on p roduc t ion  e s t i m a t e s  of Mr. Roy F u l l ,  p l a i n t i f f s  ' 

m i n e r a l  a p p r a i s e r ,  Xr. '7ycrs e s t i m a t e d  t h a t  t h e r e  would be  a  min ing  

demand f o r  445,000 co rds  of f u e l  wood ove r  t h e  e l e v e n  year  per iod .  

Re ly ing  upon s i m i l a r  r e p o r t s  of t h e  Homestakc t u n i n g  Company f o r  t h e i r  

timber and lumber c o s t s ,  M r .  r1yer.c; c a l c u l a t e d  t h a t  one thousand board  f e e t  

of t i m b e r  would be r e q u i r e d  f o r  t h e  p r o d u c t i o n  of  each 40 t o n s  of o r e ,  

and t h a t  one thousand board  f e e t  of lumber would b e  r equ i red  f o r  t h c  

p roduc t ion  of each  696 tons  of o r e .  Again r e l y i n g  upon M r .  ~ u l l h  

p roduc t ion  e s t i m a t e s ,  M r .  Yvers e s t i m a t e d  t h a t  ove r  t h e  p e r i o d  1877 

through 1887 the  mines would  r e q u i r e  a t o t a l  of 155,750,000 board f e e t  of 

timber and 8,940,000 board feet of lumber.  

Combining h i s  f i g u r e s  f o r  mining and t o w n s i t e  u s e ,  M r .  Myers t o t a l  

e s t i m a t e  f o r  t h e  demand f o r  wood p roduc t s  f o r  t h e  p e r i o d  1 8 7 7  through 1887  

was 423,740,000 board f e e t .  

Based on his e s t i m a t e  f o r  wood consumption, and contemporary evidence 

of t h e  p r i c e s  f o r  wood p r o d u c t s ,  M r .  Kycr:; f u r t h e r  e s t i m a t e d  t h a t  t h e  income 

f o r  a conunercial timber o p e r a t i o n  over t h e  p e r i o d  1 8 7 7  through 1887 w o u l d  

b e  $5,196,000 o r  an average of approximately $475,000 p e r  year .  K e l ~ i n i ;  an 

evidence  of t h e  c o s t s  a timber p roduce r  might i n c u r  i n  c u t t i n g  and  marke t ing  
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wood p r o d u c t s ,  M r .  Myers e s t i m a t e d  t h a t  n e t  income would  b e  a b o u t  20% 

of g r o s s ,  or a b o u t  $95 ,000  p e r  y e a r .  lie c a p i t a l i z e d  t h i s  income a t  a 

rate of  82 p e r  y e a r  t o  a r r i v e  a t  a f i g u r e  of $1 ,187 ,500 .  F i n a l l y  h e  

added 20% o f  t h e  i n i t i a l  income f o r  s t r u c t u r e s  needed  on  t h e  t a k i n g  d a t e ,  

and a r r i v e d  a t  a f o r e s t  v a l u e  e s t i m a t e  of  $1 ,270 ,000 ,  o r  a b o u t  $1 .70  per acre .  

Mr. Flyers t h e n  examined t h e  e v i d e n c e  o f  t i m b e r l a n d  s a l e s  and  o t h e r  

i n d i c a t o r s  of  v a l u e  i n  t h e  r e c o r d .  X o d i f y i n g  h i s  income a n a l y s i s  r e s u l t s  

by t h e  c o n c l u s i o n s  h e  drew from examin ing  t h e  mar!:et data, M r .  Yye r s  

r e a c h e d  a f i n a l  c o n c l u s i o n  t h a t  750,000 a c r e s  of t i m b e r l a n d  had  a 

Feb rua ry  28, 1877 ,  f a i r  m3rIic.t v a l u e  of $1 ,875 ,000 ,  o r  an a v e r a g e  of 

$2 .50  p e r  acre. 

Tn t h e i r  ~ r o y o s t r i  f - tnd ing  .)f f a c t  13 and b r i e f ,  t h e  p l a i n t i f f s ,  

a p p a r e n t l y  a p p l y i n g  a s tumpage  p r i c e  of one d o l l a r  p e r  t h o u s a n d  b o a r d  f e e t ,  

a s s e r t  t ha t  t h e  750,000 acres of t i m b e r l a n d  had  a f a i r  m a r k e t  v a l u e  o f  

$3 ,000 ,000 ,  o r  a n  a v e r a g e  of 4 d o l l a r s  p e r  acre.  

D e f e n d a n t ' s  app ra i s e r  Xr. Fenton  s t a t e d  t h e  f o l l w i n g  with r e g a r d  t o  

t h e  t i m b e r  v a l u e  of t h e  s u b j e c t  a rea :  

. . . Timber i n  1 8 7 7 ,  found on t h e  s u b j e c t  p r o p e r t y  
i n  s i g n i f i c a n t  amounts o n l y  i n  the Black  H i l l s ,  was  
n t h i n g  of va lue  once i t  had b e e n  c u t  and s a w e d  either 
i n t o  lumber  m d  timbers o r  i n t o  f i r e w o o d .  But  on  t h e  
s t ump  i t  was t h e r e  f o r  t h e  t a k i n g .  No e v i d e n c e  has 
been  found of any sales of s tumpage i n  o r  a round  1877. 
It is my c o n c l u s i o n  t h a t  t h e  v a l u e  of  t h e  t i m b e r  was 
absorbed i n  t h e  v a l u e  o f  t h e  mine o r  of t h e  l a n d  on  
which  i t  grew. [Def .  Ex. F-115, p.  39. ] 

A c c o r d i n g l y ,  i n  h i s  a p p r a i s a l  o f  t h e  s u b j e c t  a r e a ,  lir. Fen ton  added n o  
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value f o r  t i m b e r l a n d .  

29.  VALUE OF TIt.fBERLAND. 

Based on a l l  t h e  ev idence  i n  t h e  r e c o r d ,  and t h c  p reced ing  f i n d i n g s ,  

t h e  Commission f i n d s  t h a t  on  February 28,  1877,  t h e  f a i r  market v d u e  of 

t h e  750,000 a c r e s  w i t h i n  t h e  t r a c t  w i t h  a h i g h e s t  and b e s t  use  cs t imber -  

l a n d  was $1,350,000. 

30. GRAZING LAND. 

P r i o r  t o  t h e  v a l u a t i o n  d a t e ,  t h e r e  were  many pub l i shed  r e p o r t s  of t h c ~  

q u a l i t y  of t h e  g r a z i n g  l a n d  i n  t h e  s u b j e c t  t r a c t .  Warren i n  1857, C u s t c r  i n  

1874, and Jenney i n  1875,  a l l  no ted  t h a t  t h e  Black H i l l s  g r a s s l a n d s  werc 

e x c e l l e n t .  

The e a r l i e s t  p r i m i t i v e  r anch ing  i n  t h e  t r a c t  w a s  done by t h e  S ioux  

who d rove  h e r d s  o f  b u f f a l o  i n t o  t h e  Black  H i l l s  t o  g r a z e .  C a t t l e  were  

f i r s t  i n t r o d u c e d  i n t o  t h e  h i l l s  i n  t h e  e a r l y  1870 's  by Nicho la s  and Antonine  

J a n i s ,  whose ranch  i n  t h e  v i c i n i t y  of C u s t e r  City e v e n t u a l l y  had a h e r d  of 

2500 head .  Some of t h e  e a r l i e s t  ranches  i n  t h e  s u b j e c t  a r e a  were s t o c k e d  

w i t h  c a t t l e  and oxen used  by  e a r l y  miners  t o  t r a n s p o r t  goods and thenrselvcs 

t o  t h e  Black H i l l s  go ld  f i e l d s .  By t h e  end of 1876 s e v e r a l  ranches  were 

o p e r a t i n g  i n  t h e  t r a c t ,  s u p p l y i n g  meat t o  t h e  miners  and s e t t l e r s .  

A f t e r  t h e  ex t ingu i shmen t  of  I n d i a n  t i t l e  i n  t h e  s u b j e c t  t r a c t ,  many 

r anche r s  began t o  move c a t t l e  i n t o  t h e  area. By 1878 t h e r e  werc r e p o r t e d  

t o  b e  100,000 head  between t h e  f o r k s  of t h e  Cheyenne R ive r  (i. e .  between 

t h e  Belle Fourche  and t h e  Cheyenne). Although t h e  1880 census r e p o r t e d  
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only  14 ,295  head of c a t t l e  i n  C u s t e r ,  Lawrence, Handan, and Pennington 

Coun t i e s ,  t h e  "Gordon Report , I '  which was i n c l u d e d  i n  t h e  census, s t a t e d  

t h a t  on July 1, 1880, t h e r e  were 40,000 c a t t l e  and 20,000 sheep  i n  t h e  

Black Hills, and t h a t  new herds and f l o c k s  were b e i n g  d r i v e n  in i n  g r e a t  

numbers. I n  1882 t h e  Black Hills and Live S tock  A s s o c i a t i o n s  r e p o r t e d  

s i x t y  ranches  o r  c a t t l e  companies i n  t h e  t r a c t  with a t o t a l  of  264,200 

head. The report  estimated t h a t  t h i s  f i g u r e  r e p r e s e n t e d  only about  75% of  

t h e  t o t a l  c a t t l e  i n  t h e  area. 

The Commission f i n d s  t h a t  on February  28, 1877,  t h e  s u b j e c t  t r a c t  

c o n t a i n e d  6,378,157 a c r e s  w i t h  a h i g h e s t  and b e s t  use f o r  g r a z i n g  purposes .  

31. DE'FIAND FOR CRAZING LAPID. 

I n  the years p r i o r  t o  the d a t e  of v a l u a t i o n ,  w e s t e r n  r a n c h e r s  and c a t t l e  

companies d i d  not own vast t r a c t s  of  g r a z i n g  l a n d .  Two governmental  p o l i c i e s  

brought  a b o u t  t h i s  r e su l t .  F i r s t  was t h e  f r e e  g r a z i n g  p o l i c y  under which 

c a t t l e m e n  were f r e e  t o  d r i v e  t h e i r  c a t t l e  onto  t h e  P u b l i c  Domain t o  g r a z e .  

Second were t h e  p u b l i c  l a n d  laws w h i c h  p e r m i t t e d  a c q u i s i t i o n  from t h e  

Government o f  small t racts  o n l y .  

By t h e  middle and l a t e  1870ts, however, i t  had become c l e a r  t o  c a t t l e -  

men t h a t  e x c l u s i v e  c o n t r o l  of l a rge  a r e a s  of  r ange land  was n e c e s s a r y  t o  t h e  

s u c c e s s f u l  o p e r a t i o n  of a ca t t l e  business. IJ i thout  t h e  l e g a l  r i g h t  t o  

c x c l u s i v e  use of  t h e  l and  the c a t t l e m a n  could  no t  a s s u r e  t h a t  he  had 

s u f f i c i e n t  y e a r  round feed f o r  h i s  h e r d ;  he  r a n  the risk of h i s  w a t e r  

s o u r c e s  b e i n g  homesteaded and fenced o f f  by s e t t l e r s ;  h e  cou ld  n o t  c o n t r o l  

t h e  b r e e d i n g  of his cattle; he could  no t  p r o t e c t  h i s  h e r d  from l o s s e s  due  
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t o  d i s e a s e  o r  s t r a y i n g ;  and h e  f a c e d  t h e  danger  of range warfare w i t h  o t h e r  

r anche r s  o r  w i t h  s e t t l e r s .  W n e r s h i p  of large t r a c t s  of land also 

p e r m i t t e d  a l a r g e r  s c a l e  o p e r a t i o n  which,  i n  t u r n ,  r e s u l t e d  i n  s u b s t a n t i a l l y  

g r e a t e r  p ro f  i t s .  

m e r e f o r e ,  a t  t h e  d a t e  of v a l u a t i o n  t h e r e  was a developing demand f o r  

large b l o c k s  of  g r a z i n g  l a n d s .  

32. EFFECT OF DAKOTA WINTERS ON STOCKILZISING. 

I n  r e p o r t i n g  on h i s  1874 e x p l o r a t i o n  of t h e  Black Hills, Custer 

expressed  h i s  b e l i e f  t h a t  c a t t l e  could  winter i n  t h e  v a l l e y s  w i t h i n  tllc 

h i l l s  w i t h o u t  food o r  s h e l t e r  o t h e r  t h a n  t h a t  which they  cou ld  o b t a i n  runn ing  

a t  l a r g e .  I n  1875, Dodge p r e d i c t e d  t h a t  hundreds of  thousands of ca t t l t a  

and sheep cou ld  b e  w i n t e r e d  on t h e  f o o t h i l l s  and cont iguous  p l a i n s .  Jenny 

r e p o r t e d  t h a t  c a t t l e  cou ld  b e  w i n t e r e d  e a s i l y  i n  t h e  Black H i l l s ,  a l t h o u g h  

h e  a l s o  no ted  t h a t  t h e  s e v e r e  w i n t e r s  would k i l l  c a t t l e  i n  g r e a t  numhcrs 

on the  o p e n  p l a i n s .  The 1880 Gordon Report  s t n t e d  t h a t ,  a l though  the 

Dakota w i n t e r s  were q u i t e  cold, t h e  c o n s t a n t  dry winds swept away tlir snow; 

t h e  wooded f o o t h i l l s  and r a v i n e s  provided adequa te  s h e l t e r ;  and t h e  Ijlack 

Hi1 1s grasses provided s u f f i c i e n t  w i n t e r  f e e d .  

H. M. Maguire, w r i t i n g  i n  1877, s t a t e d  t h a t  t h e  w i n t e r s  i n  t h c  13lack 

Hills were such t h a t  l a r g e  h e r d s  o f  c a t t l e  cou ld  no t  be s u p p o r t e d  on t h e  

natura l  g r a s s  a lone .  Supplemental  w i n t e r  f e e d i n g s  would b e  necessary  111 

o r d e r  f o r  most c a t t l e  t o  s u r v i v e  u n t i l  t h e  s p r i n g .  

The w i n t e r s  o f  1878-1879 and 1879-1880 were r e l a t i v e l y  

mild, and t h e  h e r d s  wintered well i n  the Black H i l l s  w i t h o u t  
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supplemental  food o r  s h e l t e r .  The w i n t e r  of 1880-1881 was 

severe and c a t t l e  l o s s e s  ranged from 8% t o  10%. Losses 

were s u b s t a n t i a l l y  l e s s  dur ing  t h e  1881-1882 and 1882-1883 w i n t e r s .  

During t he  1883-1884 w i n t e r  temperatures were extremely l o w  and l a r g e  

amounts of snow f e l l .  C a t t l e  wi thout  supplemental  feed o r  s h e l t e r  d i e d  

by t h e  thousands;  s e v e r a l  e n t i r e  herds  were wiped o u t .  The w i n t e r  of 1886- 

1887 was t h e  most d i s a s t r o u s  f o r  ca t t l emen .  The b i t t e r  c o l d  and heavy 

snows k i l l e d  thousands of head of c a t t l e .  Ind iv idua l  herd  l o s s e s  ranged 

9 !  
from 107, t o  907 depending on where t h e  herd was wintered. -  

A prudcnt ca t t l eman  i n  the  s u b j e c t  * t r a c t  would have considered i t  

necessa ry  t o  provide w i n t e r  feed and s h e l t e r  f o r  h i s  c a t t l e .  Herds adequate11 

fed and s h e l t e r e d  could endure t h c  most s e v e r e  w i n t e r s  wi thou t  exper ienc ing  

s u b s t a n t i a l  l o s s c s .  

33. CAKRY IN(: CAPACI'I'Y. 

Thc record c o n t a i n s  no contemporary r e p o r t s  of t h e  c a t t l e  c a r r y i n g  

c a p a c i t y  of  t h e  g raz ing  lands w i t h i n  t h e  s u b j e c t  t r a c t  on February 28, 1877. 

TIowcwr, i t  i s  p o s s i b l e  t o  a r r i v e  a t  t h e  v a l u a t i o n  d a t e  c a r r y i n g  c a p a c i t y  

from an a n a l y s i s  of c u r r e n t  d a t a .  The S o i l  Conservation S e r v i c e  (S.C.S.) 

l lni tcd S t a t e s  Department o f  A g r i c u l t u r e ,  has  c l a s s i f i e d  South Dakota 

l ands ,  i n c l u d i n g  t h e  s u b j e c t  t r a c t ,  i n t o  v a r i o u s  v e g e t a t i o n  zones.  The 

S.C.S. has subd iv ided  each zone i n t o  s m a l l e r  u n i t s  c a l l e d  Range S i t e s ,  and f o r  

each Range S i t e  has p r o j e c t e d  a  n a t u r a l  p o t e n t i a l  t o  reproduce n a t i v e  

91 I n  each of  t h e  s e v c r e  w i n t e r s ,  c a t t l e  which had been moved onto  t h e  - 
s u b j e c t  t r a c t  l a t e  t h e  previous  summer o r  i n  t h e  f a l l  s u s t a i n e d  t h e  
h e a v i e s t  losses. Those c a t t l e  which had been i n  Dakota t h e  previous  
w i n t e r ,  o r  were d r iven  i n  i n  the s p r i n g  o r  e a r l y  summer, u s u a l l y  s t o r e d  
s u f f i c i e n t  f a t  to  s u r v i v e .  
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p l a n t s ,  and c o r r e s p o n d i n g  recommended s t o c k i n g  r a t e  unde r  climax 
1 0 /  - 

c o n d i t i o n s .  Based on  t h e  S . C . S -  recommended s t o c k i n g  r a t e s ,  t h e  

7 ,345 ,157  acres of the s u b j e c t  area would have a c a p a c i t y  of 263,216 

head ,  o r  2 2 . 9 3  head  p e r  s e c t i o n .  The 6 ,379 ,157  a c r e s  of t h e  t r a c t  w i t h  

a h i g h e s t  and b e s t  use as g r a z i n g  l a n d  would Elave a c a r r y i n g  c a p a c i t y  o f  

228,553 head.  

A t  t h e  v a l u a t i o n  d a t e ,  c e r t a i n  l i m i t e d  p o r t i o n s  of t h e  g r a z i n g  

l a n d  o f  t h e  t r a c t  had  i n ~ i d e q u a t e  o r  bad q u a l i t y  w a t e r ,  O the r  a reas  were 
1 1 /  - 

barren o f  grass  o r  were o t h e r w i s e  u n f i t  f o r  g r a z i n g .  Fu r the rmore ,  

even w i t h  s u p p l e m e n t a l  f e e d  and s h e l t e r ,  herds i n  t h e  s u b j e c t  t r a c t  

would s u s t a i n  some l o s s  i n  severe w i n t e r s .  

Based on t h e  f o r e g o i n g  f a c t s ,  i t  is  found  t h a t  on Feb rua ry  2 8 ,  1 8 7 7 ,  

t h e  cattle c a r r y i n g  c a p a c i t y  o f  t h e  6 ,378 ,157  acres of g r a z i n g  l a n d  i n  

t h e  s u b j e c t  area was 145 ,000  head .  

3 4 .  PUBLIC LAND CObIf.IISSION STUDY. 

P u r s u a n t  t o  t h e  Act of Elarch 3 ,  1879,  20 S t a t .  377, 394, a comrnfssfon 

l o /  A p l a n t  community found on a range s i t e  i n  t h e  absence o f  abnormal - 
d i s t u r b a n c e  and s i g n i f i c a n t  p h y s i c a l  s i t e  d e t e r i o r a t i o n  i s  t h e  
c l imax p l a n t  community f o r  t h a t  s i t e .  I t  is  t h e  naf i v e  p l a n t  
conununity b e s t  a d a p t e d  t o  t h e  p a r t i c u l a r  c n v i r o n m c n t a l  complex of 
t h e  s i t e .  As compared t o  o t h e r  p l a n t  communi t ies  t l ~ a t  may 
t e m p o r a r i l y  occupy t h e  s i t e ,  i t  is r e l a t i v e l y  s t a b l e  and i n  
dynamic e q u i l i b r i u m  w i t h  t h e  env i ronmen t .  The normal d i s t u r b a n c e s  
of n a t u r e  such  as d r o u g h t ,  f i r e ,  and  g r a z i n g  by n a t i v e  f a u n a ,  J r e  
i n h e r e n t  f a c t o r s  i n  t h e  deve lopment  o f  t h i s  community. I ts 
o c c u r r e n c e ,  t h e r e f o r e ,  i s  n o t  always b e s t  t y p i f i e d  by a r e a s  t h a t  
hove been a r t i f i c i a l l y  p r o t e c t e d  f rom s u c h  n a t u r a l  phenomena f o r  
e x t e n d e d  p e r i o d s  o f  t i m e .  [ P l .  Ex. CE-132: United Sta t e s  
Depar tment  o f  A g r i c u l t u r e ,  S o i l  C o n s e r v a t i o n  S e r v i c e ,  K a t i o n d  
Handbook f o r  Range and Related G r a z i n g  Lands 5 2 . 4 2 . 1  

111 Jenny e s t i v a t e d  t h a t  s i x  hundred  s q u a r e  miles o r  1/10 o f  t h e  Ulnck - 
H i l l s a r e a w a s  d e s t i t u t e  of grass  o r  was a n  a r e a  where p,rass o n l y  a p p e a r e d  
i n  i s o l a t e d  p a t c h e s ,  



33 Ind. C1. Corn. 151 29 2 

was e s t ab l i shed  t o  i n v e s t i g a t e  t he  condi t ions  of t he  publ ic  land and t o  

recumend l e g i s l a t i o n .  The commission s o l i c i t e d  the opinion of western 

s t ock  raisers concerning problems of t he  western ranges.  Many of t h e  

cat t lemen expressed t he  view t h a t  the  Government should s e l l  o r  give 

large t r a c t s  of t he  publ ic  domain t o  t h e  ranchers .  O f  those  t h a t  suggested 

t h a t  t he  Land be s o l d ,  t he  major i ty  suggested p r i c e s  i n  a  range of  from 

e i g h t  t o  twenty-f ive cen t s  p e r  a c r e .  

35. GRAZING LAND MARKET DATA. 

(a )  Sa les  of Railroad Grant  Lands. Pursuant t o  the Act of Ju ly  2 7 ,  

1866, 14 S t a t .  292, t he  United S t a t u s  granted t o  t he  A t l a n t i c  and P a c i f i c  

Railroad Company a r i g h t  of  way one hundred f e e t  wide on e i t h e r  s i d e  of 

the  proposed r a i l r o a d ,  and t i t l e  t o  t he  a l t e r n a t e  s e c t i o n s  of  nonmineral 

land f o r  f o r t y  mi les  on each s i d e  of t he  l i n e .  These lands were loca ted  

i n  Arizona.  The A. & P.  began t o  s e l l  i t s  l a n d s  i n  1884. The record 

conta ins  evidencc of  seven s a l e s  of s u b s t a n t i a l  t r a c t s  of  A .  & P .  l and ,  

which is  summarized i n  t h e  following t a b l e :  

- Date Part ies h o u n  t Acreage 

1- 10- 1890 
[ P l .  Ex. CB-1 ,  

A 6 P t o  Stephen G .  L i t t l e  
A & P t o  Aztec Land 6 

Cattle Company 
A 6 P t o  Arizona C a t t l e  

Company 
A 6 P t o  E. 6. Per r in  
A & P t o  E.  B. E'errin 
A & P t o  E.  B .  Pe r r i n  

A & P t o  E. R. Per r in  
p .  104.1 

120,000 120,000 
22,500 30,000 

123,600 176,700 
20,834 29,120 

( n e t  a f t e r  t r a d e )  
17,280 23,040 
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The second s a l e  above, t h a t  t o  t h e  P z t e c  Land and C a t t l e  Company, was 

made under d i s t r e s s e d  c o n d i t i o n s  and f o r  a  low p r i c e  because thc  r a i l r o a d  

was badly  i n  need of money. A l l  of  t h e  l ands  s o l d  were i n  checkerboard 

p a t t e r n s .  The t o t a l  c a r r y i n g  c a p a c i t y  o f  1,513,168 a c r c s  involved i n  

these sales was 21,543 head. 

The Union P a c i f i c  Rai l road a l s o  ob ta ined  s u b s t a n t - i a l  ll3nd g r a n t s  f rm 

Congress. The record  c o n t a i n s  evidence of s e v e r a l  s n l c s  o t  l n r g c  t r n c t s  

by t h e  Union P a c i f i c .  In  1884 t h e  r a i l r o a d  s o l d  seven t r .~c t - s  ~ j f  l a n d  

i n  Wyoming c o n t a i n i n g  186,796 a c r e s  f o r  a t o t a l  p r i c e  of  $229 ,087 .  'ihe 

t o t a l  c a r r y i n g  c a p a c i t y  of  t h e s e  t r a c t s  w a s  4,649 head. 

Also i n  1884, t h e  Union P a c i f i c  s o l d  t h r e e  l a r g e  t r a c t s  i n  Nyoming 

t o t a l l i n g  555,890 a c r e s  t o  t h e  Swan Ca t t l e  Company f o r  a t o t a l  considera- 

t i o n  o f  $460,990, o r  approximately $0.83 p e r  acre.  7'he record  docs not 

i n d i c a t e  t h e  c a t t l e  c a r r y i n g  c a p a c i t y  of these  t r n c t s ,  

(b )  S a l e s  of  Ranchland and Spanish Land Gran t s .  I n  1870 t h e  Maxwell 

Land Grant and Ra i l road  Company acquired 1 ,679,764 acres  of t h e  Maxwell 

Grant i n  n o r t h e r n  New Mexico and sou the rn  Colorado,  most of  which was 

g r a z i n g  l a n d ,  f o r  a c o n s i d e r a t i o n  o f  $1,350,000.  The c a r r y i n g  c a p a c i t y  

of t h e  Maxwell Grant was 10.2 head p e r  s e c t i o n ,  o r  a t o t a l  of 2 6 , 7 7 1  head 

f o r  t h e  e n t i r e  t r a c t .  

I n  1868 t he  Nolan Grant ,  i n  Pueblo County Colorado,  which was l a t e r  

confirmed a t  48,695 a c r e s  was s o l d  by t h e  Nolan he i r s  t o  A n n i e  Blare  

for  $10,000. A t  t h a t  t i m e  t h e  e x t e n t  of  t h e  grant w a s  i n  d o u b t .  Tn 

March 1872 the  g r a n t  was conveyed t o  W i l l i a m  P .  Mellon, t r u s t e e ,  f o r  
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$130,000, o r  about- $2.7L p e r  acre. In  A p r i l  1872 Mellon resold the 

g r a n t  t o  t h e  C e n t r a l  Colorado Improvement Company f o r  $152,000, o r  

approximate ly  $3 ,12  p e r  a c r e .  Ttle r ecord  does n o t  i n d i c a t e  t h e  c a r r y i n g  

capac i ty  of  t h e  Nolan Grant .  

I n  1883 t h e  Hot Creek Ranch i n  Wyoming, Dakota, and ~ e b r a s k e -  

p a r t l y  i n  t h e  s u b j e c t  t r a c t - - c o n s i s t i n g  of  409,600 a c r e s ,  w a s  pur-  

chased by t h c  1)akota Stock and Grazing Company, a B r i t i s h  Corpora t ion ,  

f o r  ,117,000 o r  $567,450, The record con t a in s  no c a r r y i n g  c a p a c i t y  

f i g u r e s  f o r  t h e  IIot Creek Ranch. 

I n  1884 two t r a c t s  i n  n o r t h e r n  Texas t o t a l l i n g  210 ,821  a c r e s  were 

conveyed by D. T. Beals  t o  Andy mitten and Joseph H. Sparks, t r u s t e e s  

f o r  tht? P a s t o r a l  Land Co.,  a B r i t i s h  company, f o r  a c o n s i d e r a t i o n  o f  

.60,000, o r  $289,200.  The record  c o n t a i n s  no evidence of t h e  c a r r y i n g  

c a p a c i t y  o f  t-hclse t r a c t s .  

36 . PlATNTI FFS ' All PRAISAL OF GRAZIKG LAND. 

M r .  Myers, p l a i n t i f f s '  a p p r a i s e r , u s c d  two methods i n  v a l u i n g  t h e  

g r a z i n g  l ands .  F i r s t  h e  used a f u t u r e  income method based upon a  h y p o t h e t i c a l  

c a t t l e  b u s i n e s s  o p e r a t i n g  i n  t h e  s u b j e c t  t r a c t ,  and second,  he used a 

comparable s a l e s  approach.  

Deducting the  acreages he had a l l o t t e d  t o  t o w n s i t e s ,  a g r i c u l t u r e ,  

trmker, and minera l  uses, Plr. Ilyers based h i s  grazicp a p p r a i s a l  on t h e  

assumption of 6,369,657 a c r e s  of g r a z i n g  land. 
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Using t h e  S o i l  Conservation Serv ice  recommended s tock ing  r a t e s  f o r  

t h e  range s i t e s  w i t h i n  t h e  s u b j e c t  t r a c t ,  M r .  :fycrs c a l c u l a t e d  t h a t  t h e  

c a r r y i n g  c a p a c i t y  o f  t h e  t r a c t  averaged 22.93 head per s e c t i o n .  Th i s  

was an  e q u i v a l e n t  o f  228,119 head f o r  t h e  g r a z i n g  lands  of t h e  t r a c t .  

M r .  Myers then d i scoun ted  t h i s  f i g u r e  by 25'7. t o  provide a s a f e t y  margin  

f o r  t h e  haza rds  o f  t h e  range and f o r  unequal wa te r  d i s t r i b u t i o n .  Me 

concluded t h a t  on a  s u s t a i n e d  y i e l d  b a s i s  t h e  s u b j e c t  t r a c t  could suppor t  

170,000 head.  

M r .  !Iyers then  es t ima ted  the  annual weight g a i n ,  o r  beef t u r n o f f ,  

t o  be expected from t h e  170,000 c a t t l e  i n  t h e  t r a c t .  Based on contemporary 

and more r e c e n t  d a t a ,  he  assumed t h a t  t h e  average s t e e r  on t h e  t r a c t  would 

g a i n  t h r e e  hundred pounds p e r  g r a z i n g  y e a r .  The e n t i r e  he rd ,  t h e r e f o r e ,  

could produce f i f t y - o n e  m i l l i o n  pounds of beef pe r  y e a r .  This  i s  an 

e q u i v a l e n t  of  f i f t y - o n e  thousand s t e e r s  of  one thousand pounds each, 

which was M r .  Flyers e s t i m a t e  f o r  t h e  t rac t ' s  annual  beef t u r n o f f .  

M r .  Flyers then  examined t h e  beef market t o  a s c e r t a i n  whether t h e r e  

was a s u f f i c i e n t  demand f o r  t h e  cattle r,qised w i t h i n  t h e  s u b j e c t  t r a c t .  

Examining s t a t i s t i c s  of beef e x p o r t s  f o r  t h e  yea r s  1870 through 1884, he 

es t ima ted  a f o r e i g n  demand f o r  250,000 t o  300,000 head pe r  yea r  i n  and  

a f t e r  1877. Based upon t h e  popu la t ion  o f  t h e  United S t a t e s ,  and contemporary 

e s t i m a t e s  o f  beef consumption pe r  c a p i t a ,  M r .  Yyckrs c a l c u l a t e d  a domestic 

beef  demand f o r  6 t o  6-1/2 m i l l i o n  head per  year  i n  and a f t e r  1877. He 

a l s o  es t ima ted  t h a t  t h e  Government would demand 30,000 t o  35,000 head 

p e r  y e a r  t o  feed t h e  Ind ians .  He concluded t h a t  t h e r e  would be 3n 
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annual  beef demand for not  l e s s  than  s i x  m i l l i o n  head,  and t h a t  t h e  

s u b j e c t  a r e a  p roduc t ion  would supply  less than  one pe rcen t  o f  this 

amount. 

M r .  Myers nex t  c a l c u l a t e d  t h e  c o s t  of t r a n s p o r t i n g  c a t t l e  from t h e  

subject  t r a c t  t o  Chicago, t h e  c l o s e s t  major meat market .  From contem- 

pora ry  d a t a  he  e s t a b l i s h e d  t h a t  t h e  r a i l  s h i p p i n g  c o s t s  from either 

Sidney, Nebraska, o r  Bismarck, Dakota, t o  Chicago averaged about f i v e  

d o l l a r s  p e r  head.  H e  f u r t h e r  e s t ima ted  t h a t  t h e  r a i l r o a d  expenses 

i n c i d e n t  t o  s h i p p i n g  t h e  c a t t l e  would be about $1.75 p e r  head. H e  then 

e s t i m a t e d  i t  would c o s t  about f i f t y  c e n t s  p e r  head t o  d r i v e  t h e  c a t t l e  

from t h e  t r a c t  t o  e i t h e r  Bismarck o r  Sidney.  The t o t a l  c o s t  of shipment 

projected by M r .  Myers from t h e  s u b j e c t  t r a c t  t o  Chicago was $7.75  ~ e r  head. 

M r .  IIyers examined the  evidence of market p r i ce s  f o r  c a t t l e  

both  on t h e  range and a t  Chicago f o r  t h e  years  1 8 7 7 .  H e  a s c e r t a i n e d  

t h a t  i n  1877 t h e  Chicago p r i c e s  f o r  beef ranged from a low of  

$3.80 per hundred pounds f o r  medium t o  a h i g h  of q . 5 0  pe r  

hundred pounds fo r  cl loicc.  He then es t ima ted  an average Chicago p r i c e  

for a one thousand pound s tcer  t o  bc about f o r t y  f i v e  d o l l a r s .  Deducting 

sh ipp ing  c o s t s  and a d i scoun t  f o r  t h e  p o s s i b l e  d e p r e s s i n g  e f f e c t  o f  a 

l a r g e  h e r d ,  M r .  ?iyers concluded t h a t  a thousand pound s t e e r  on t h e  

s u b j e c t  tract i n  1877 had a v a l u e  o f  $32.50. 

Mr. Myers next examined contemporary evidence of t h e  y e a r l y  c o s t s  

of ra is ing  c a t t l e .  He es t ima ted  t h a t  t h e  normal o p e r a t i n g  expenses of 

t h e  ranch would average t h r e e  d o l l a r s  pe r  head.  H e  also e s t i m a t e d  

that supplementa l  w i n t e r  f eed ing  and s h e l t e r  f o r  t h e  he rd  would c o s t  an 
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average of  two d o l l a r s  p e r  head. 

F r o m  contemporary accounts Mr.l;ycrs ascer ta ined  t ha t  an  average 

herd would s u s t a i n  about f ive  percent l o s s  per y e a r  f rom d i s e a s e ,  t h e f t ,  

d r o u g h t ,  and cold.  H e  a l s o  estimated that  the  averagtL steer would loscb 

about 7.5'7. of  i t s  body weight i n  t r a n s p o r t  from the  sub j ec t  a rea  t o  

Chicago. 

Nr. Nyers then appl ied a l l  h i s  da ta  t o  c a l c u l a t e  the  n e t  ; \ I ~ I I , I ~  

income, a t t r i b u t a b l e  t o  t he  land,  which a hypothetical c a t t l e  business 

i n  the  sub j ec t  t r a c t  would r e a l i z e  i n  1877 and t h e  following y e a r s .  

His r e s u l t s  a r e  ind ica ted  i n  the  f o l l o w i n g  t a b l e :  

Capacity O f  The Tract  

Gross Turnoff OE Rcef 
(170,000 x 300 Pounds) 

Less: Annual Loss 
(51,000,000 x 5%) 

Net Turnoff  From The Range 

Less: Weight Loss During Shipment 
(48,450,000 x 7.5%) 

Net Turnoff A t  Harket 

Converted t o  1,000 Pound S t e e r s  

Value On Thc Range 
(44,816 Head x $32.50) 

Less: Cost o f  I 'roduction 
170,000 Head x $3.00 - $510,000 
170,000 Head x $2.00 = 340,000 

NET RETURN TO WhQ 
[ P I .  Ex. C B - 1 ,  p .  98.1 

170,000 Ifecld 

5 1,000,000 J'ounds 

2,550,000 l'ounds 

48,450,000 Pounds 

3,633,750 h u n d s  

44,8 l 6 , 2  50 I 'oui~du 

44,8 16 Pounds 

$l,456,5ZO 

850,000 

.$ b 0 6 , 5 2 0  

F i n a l ,  M r .  i :  examined the record t o  a sce r t a in  t h e  p r e v a i l  i n 3  

i n t e r e s t  rates a t  the time of  the  valuat ion da t e .  )Ic concluded t h a t  
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an inves to r  i n  a  cont inuously  opera t ing  su s t a ined  y i e l d  c a t t l e  bus iness  

would expect  an e igh t  percent  r e t u r n  on his investment.  Applying t h i s  

r a t e  t o  his c a l c u l a t i o n  of annual income, M r .  Myers concluded t h a t  t h e  

f a i r  market value o f  t he  g raz ing  land of the  t rac t ,  based on the f u t u r e  

income method,was $7,500,000, or  $1 .17  t o  $1.18 p e r  a c r e .  

I n  h i s  comparative s a l e s  a n a l y s i s ,  M r .  Myers r e l i e d  upon t h e  

A t l a n t i c  and P a c i f i c  Rai l road s a l e s  of large t r a c t s  in t h e  years  1884 

through 1890, and upon Union P a c i f i c  Rai l road s a l e s  i n  1884. H e  ccnn- 

pared t he  s a l e  l ands  with t h e  sub j ec t  t r a c t  according to t h e i r  c a r ry ing  

c a p a c i t i e s .  

From S.C.S .  f i g u r e s  Mr.M~ers a sce r t a i ned  t h a t  t h e  c a r r y i n g  capac i t y  

of the A & 1' s a l t > s  l a n d s  was 2 8 , 7 2 4  head,  A s  he had i n  t he  case of t h e  

sub jcac t t rrtc t , M r .  p!ycrs discounted t h i s  figure b>. 25% t o  21,543. 

Dividing t he  t o t a l  s a l e  p r i c e  of $909,242 by t he  ca r ry ing  capac i t y  M r .  

Mvers estc lbl ishcd t ha t  tllc .I & 1 '  l a n d s  so ld  a t  a r a t e  of $42 .20  p e r  

Ilead of g r a z i n g  c a p a c i t y .  l k  then c a l c u l a t e d  t h a t  i f  the  g r a z i n g  land 

of t h r ~  subjcct t r a c t  were a l so  t o  s e l l  a t  $42.20 p e r  head its va lue  would 

be $7,174,000, o r  an nvcrage of $ 1 . 1 2  p e r  a c r e .  

Using t h e  same method, Yr. ZIycrs c a l c u l a t e d  t h a t  t h e  Union P a c i f i c  

l a n d s  so ld  a t  n r a t e  of $49.27 per  head of  g r a z i n g  c apac i t y .  Sold a t  

t h i s  r a t e ,  t h e  sub j ec t  tract grazing land would be worth $8,375,900, o r  

an average of $1.31 p e r  acre.  

Combining the values he had obtained by t h e  two methods, XI-. Gyers 

estimated a f i n a l  f a i r  market value f o r  the g raz ing  land of  t h e  s u b j e c t  

a r ea  of $7,960,000, o r  about $1.25 p e r  ac re .  
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In their finding8 of fact the  p la int i f fa  adopted the future incolllc 

m a l y s t s  of i*. : ; y ~ - . r  and arrived at  a f a i r  market value of $7,580,000, 

or $1.19 per acrc.  In adopting the comparable sales method of Hr. Hyers, 

p l a i n t i f f s  also applied I t  t o  the 1870 h e l l  Land Grant sale. They 

calculated t h a t  the  .?taxwell Grant soid at  a ra te  of $50.42 per head of 

capacity, and ~ h : l t  at t h i s  rate the subject tract w u l d  have been worth 

$8,571,400, or  about $1 .35  per acrc .  P l a i n t i f f s  also adopted Mr. llyers' 

f i n a l  value figure of $7,960,000. 

37. DEFENf)APJTIS APPRAISAL OF CjW?I.W LAND. 

Hr. Fcnton, defendant'6 appraiser.  v. .~ucd the entire 7 ,345 ,157  

rurfacc acres of the subject tracc as R single u n i t .  He r e l i e d  exclusively 

on t h e  market data approach to  valuatfon. 

Mr. Fenton's appraisal report i s  based upon his analysis of the 

auhject tract m d  of 96 comparable sales .  The sales i n  

Fcntw.r" report are grouped i n  seven categories: 1 .  S a l e s  betwecn 

governments; 2 .  Governemcnt sales t o  p r i v a t e  parties; 3. Sales of Indian 

lands; 4 .  Spanish Land Grant s a l e s ;  5 .  Sa les  to foreign buyers; 6 .  Sales 

betwecn p r i v a t e  parties;  and 7. Sales of  western rai lroad l a n d s .  Mr. 

Fenton analyzes  each group of s a l e s  separately.  

The f irs t  group (selcs 1 through 8)  contains eight intergovernmental 

aales. Includcd in the group arc the  Louisiana Purchase of 1803, the 

Florida Purchasc of 1819, the Trcaty of Cuadalupc-Hidalgo of 1848, 

tcssions of land by Texas t o  the U d t c d  Statcs  i n  1849 and 1850, the 

Cadmien Purchase of 1853, and t h c  purchase of ~ l a s k a  in 1867. 
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The acreages  of t he  s a l e s  range from about 19  m i l l i o n  a c r e s  t o  over  

500 mi l l i on  ac r e s .  P r i c e s  paid ranged from 2 cen t s  pe r  a c r e  

t o  about 53 cen t s  per  acre. I n  comparing these  sales t o  t h e  

sub j ec t  t r a c t ,  M r .  Fenton considered t he  p o l i t i c a l  f a c t o r s  involved, 

the remoteness i n  d a t e  and l oca t i on ,  and t he  r e l a t i v e  sizes of  t h e  

t r a c t s .  He concluded t h a t  these  s a l e s  would i n d i c a t e  a  s u b j e c t  a r ea  value 

of about 35 cen t s  per  ac re .  

The second group ( s a l e s  9 through 21) con ta ins  13 sales by 

governments t o  p r i v a t e  p a r t i e s .  The e a r l i e s t  s a l e  was i n  1834; t h e  l a t e s t  

was i n  1883. Acreages ranged from small  i nd iv idua l  t r a c t s  t o  a  t r a c t  of 

t h r e e  m i l l i o n  acres.  P r i ce s  ranged from about 2-1/2 cen t s  pe r  a c r e  t o  

2 d o l l a r s  pe r  ac re .  The mean p r i ce  of t he  sales i nd i ca t ed  by M r .  Fenton 

was about 80 cen t s  p e r  a c r e .  I n  t h i s  group of  sa les ,  as i n  t he  f o u r t h  

and s i x t h  groups,  M r .  Fcnton excluded from his c a l c u l a t i o n s  those s a l e s  

with  a per  a c r e  p r i c e  of  one d o l l a r  o r  more per  a c r e ,  on t he  assumption 

" t h a t  l o g i c a l l y  t h e  value of the  sub j ec t  proper ty  was below a  d o l l a r  

p e r  acre ."  Def. Ex. F-115, p. 31. The mean p r i c e  of t he  n ine  s a l e s  

below one d o l l a r  per  a c r e  w a s  about 34 cen t s  per acre. Com- 

par ing these s a l e s  with  the  sub j ec t  a r ea ,  M r .  Fenton concluded t h a t  they 

would i n d i c a t e  a  sub j ec t  a r ea  value of about 30 cen t s  per  a c r e .  

The t h i r d  group ( s a l e s  22 through 26) con ta ins  s i x  s a l e s  of Indian 

lands t o  e i t h e r  t he  United S t a t e s  o r  p r i v a t e  p a r t i e s  between 1864 and 1890. 

Acreages ranged from small  t r a c t s  t o  a  t r a c t  of  over 30 m i l l i o n  

acres .  Prices ranged from40 cents per  acre t o  2 d o l l a r s  per  a c r e .  

M r .  Fenton ind ica ted  t h a t  t he  mean price of these  sa les  was $1.35 per acre .  



33 Ind .  C1. Comm. 151 301 

Comparing these sales t o  the sub j ec t  t r a c t ,  Mr. Fenton concluded t h a t  

they i nd i ca t ed  a sub j ec t  tract value of about 40 cents  p e r  acre .  

The fou r th  group (sales 2 7  through 47) conta ins  2 1  sales of  

Spanish Land Grants i n  New Mexico and Colorado between p r i v a t e  p a r t i e s .  

These s a l e s  took place between 1866 and 1883, The acreages involved i n  

these  s a l e s ,  as i nd i ca t ed  by M r .  Fenton, ranged from about f o r t y  thousand 

acres t o  two m i l l i o n  ac r e s .  P r i c e s  ranged between two cen t s  p e r  a c r e  

and $4.11 per  a c r e .  The mean p r i c e  of a11 t he  s a l e s  was $1.20 per ac r e .  

The mean p r i c e  of t h e  s a l e s  a t  a p r i c e  less than one d o l l a r  p e r  a c r e  w a s  

about 38 cen t s  p e r  ac re .  Comparing these sales  with  the  s u b j e c t  

a r ea ,  M r .  Fenton  concluded t h a t  they i nd i ca t ed  a sub j ec t  a r ea  value of 

about 30 cen t s  p e r  a c r e .  

The f i f t h  group ( s a l e s  48 through 51) conta ins  four  sales t o  fo re ign  

investment companies in 1882, 1883, and 1884. Acreares ranged from f o u r  

hundred thousand a c r e s  t o  almost s i x  m i l l i o n  ac res .  P r i c e s  ranged from 

about s i x t e e n  c e n t s  per  a c r e  t o  about $1.40 per  ac rc .  Comparing these  

sales t o  t h e  sub jec t  t r a c t ,  M r .  Fenton concluded t h a t  t hey  i n d i c a t e d  a 

sub j ec t  t r a c t  va lue  of about t h i r t y  c e n t s  per  acrc.  

The s i x t h  group (sales 52 through 69) contains e igh teen  land s a l e s  

between p r i v a t e  p a r t i e s .  These s a l e s  took place  between 1867 and 1901. 

The acreages  involved ranged f r o m  small t r a c t s  t o  over  f i v e  mi l l i on  

acres. P r i c e s  ranged between twelve cen t s  per  acre and seven d o l l a r s  

p e r  a c r e .  M r .  Fenton indicated t h a t  the mean p r i c e  of a l l  t h e  sales was 

$1.92 per  a c r e .  The mean p r i c e  of the seven sales under one d o l l a r  
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per ac re  was about f o r t y - f i v e  cen t s  per a c r e .  Comparing these s a l e s  t o  

t h e  sub j ec t  a r ea ,  M r .  Fenton concluded t h a t  they ind ica ted  a  sub j ec t  

a r ea  value of  about t h i r t y - f i v e  cen ts  per  ac re .  

The seventh group ( s a l e s  70 through 96)  con ta i r scompi la t ions  of 

g ran t  lands disposed o f  by western r a i l r o a d s  between 1857 and 1889. 

The acreages  involved i n  these  s a l e s  ranged from small  t r a c t s  t o  over 

f i v e  hundred thousand ac r e s .  P r i ce s  ranged from for ty-n ine  cen t s  per a c r e  

t o  $5.84 per  ac r e .  The mean p r i c e  of these  s a l e s  i nd i ca t ed  by M r .  Fenton 

was $3.37 p e r  a c r e .  Comparing these  s a l e s  t o  t he  sub j ec t  t r a c t ,  M r .  

Fenton concluded t h a t  t h e  value of the  sub j ec t  t r a c t  was about one- tenth 

of t h i s  mean, o r  about t h i r t y - f i v e  cen t s  per  a c r e .  

M r .  Fcrlton then analyzed i nd iv idua l l y  s e v e r a l  s a l e s  which he considered 

p a r t i c u l a r l y  comparable t o  t he  sub jec t  t r a c t .  These were s a l e s  by Texas 

t o  t he  United S t a t e s  f o r  twenty, s i x t e e n ,  and t h i r t e e n  cen t s  per  a c r e  

( s a l e s  4 ,  5 and 6 ) ;  a  s a l e  by Texas of  t h r e e  m i l l i o n  ac r e s  f o r  f i f t y  cen t s  

p c r  ac re  ( s a l e  16) ;  ranch s a l e s  of one m i l l i o n  ac r e s  f o r  about f i f t y  cen t s  

per ac re  ( sa le  511, and of over f i v e  mi l l i on  ac r e s  f o r  about f i f t y - t h r ee  

cen t s  per  a c r e  ( s a l e  60 ) ;  r a i l r o a d  s a l e s  of l a r g e  t r a c t s  f o r  about f i f t y  

cen t s  per  a c r e  ( s a l e s  94, 95 and 9 9 ;  ranch s a l e s  of 73,000 ac r e s  ( s a l e  

18) and 170,000 acres ( s a l e  21) f o r  f i f t y  cen t s  per  ac re  and twenty cen t s  

per a c r e  r e spec t i ve ly ;  an Indian land cess ion  of t h i r t y  m i l l i o n  ac r e s  

f o r  f o r t y  c e n t s  p e r  a c r e  ( s a l e  2 5 ) ;  s a l e s  of t he  Maxwell Grant ( s a l e s  29 

and 31) ;  and the sale of t he  Seventy-one Quarter  C i r c l e  Ranch of 

2,560,000 ac r e s  f o r  about s i x t e e n  cen t s  per  a c r e  ( s a l e  48.) 
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M r .    en ton's f i n a l  c o n c l u s i o n  was t h a t  t h e  f a i r  market v a l u e  of t h e  

s u r f a c e  a c r e a g e  o f  t h e  s u b j e c t  t r a c t  on February  28,  1977, was about  

$2 ,570,805,  o r  t h i r t y - f i v e  c e n t s  p e r  a c r e .  

I n  i t s  proposed  f i n d i n g s  o f  f a c t  de fendan t  r e l i e d  upon o n l y  a few 

o f  M r .  F e n t o n ' s  comparable s a l e s .  These were t h e  s a l e  of  Scventv-cne 

Q u a r t e r  C i r c l e  Ranch d e s c r i b e d  above (sale 4 8 ) ,  t h e  s a l e  o f  approximate ly  

s i x  m i l l i o n  a c r e s  by Frank Swan t o  t h e  Swan Land and C a t t l c  Company f o r  

f o r t y  c e n t s  p e r  a c r e  ( s a l e  49) and s a l e s  by t h e  Swan Company of  554,143 

a c r e s  f o r  about  e i g h t e e n  c e n t s  p e r  a c r e  ( s a l e  66) .  Defendant n l s o  r e l i e d  

upon t he  Commission's f i n d i n g s  i n  Crow T r i b e  v. United S t n t c s ,  Docket 

54, 6 Ind .  C1. Comm. 98 ( l 9 5 8 ) ,  i n  which i t  gave we igh t  t o  two 1884 s a l e s  

by t h e  Union P a c i f i c  R a i l r o a d  t o  t he  Swan Company f o r  nn average  o f  f i f t y  

c e n t s  p e r  a c r e .  Defendant  d i d  adopt  M r .  F e n t o n ' s  conc lus ion  t h a t  t h e  

s u r f a c e  a c r e a g e  o f  t h e  s u b j e c t  t r a c t  was wor th  t h i r t y - f i v e  cents p e r  

a c r e  on t h e  d a t e  o f  v a l u a t i o n .  

38. VALUE OF GRAZING LANDS. 

Based upon a11  t h e  ev idence  i n  t h e  r e c o r d ,  and t h e  p reced ing  f i n d i n g s ,  

t h e  Commission f i n d s  t h a t  o n  February  2 8 ,  1877 ,  t h e  f a i r  market  v a l u e  

o f  t h e  6 ,378,157 a c r e s  w i t h i n  t h e  t r a c t  w i t h  a h i g h e s t  and best  u s c  a s  

g r a z i n g  l a n d  was $6,600,000. 

39. VALUE OF NONMINERAL LANDS. 

Based upon a l l  t h e  ev idence  i n  t h e  r e c o r d ,  and a l l  t h e  p reced ing  

f i n d i n g s ,  t h e  Commission f i n d s  t h a t  on Februa ry  28,  1877, t h e  f a i r  

market v a l u e  of a l l  t h e  nonminera l  l a n d s  i n  t h e  s u b j e c t  t r a c t  was 

$8,900,000.  
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40, MINERAL AREA. 

The minera l  a rea  i n  t h e  s u b j e c t  t r a c t w a s  t h e  a r e a  of coun t ry  i n  

South Dakota l y i n g  between t h e  B e l l c  Fouche and Cheyenne R i v e r s .  

This areawas l o c a t e d  i n  p resen t  Lawrence, Pennington,  and Cus te r  Count ies ,  

South Dakota. The t o t a l  area o f  t h e  lands  having a h i g h e s t  and b e s t  u s e  

f o r  mineral  purposes on Febraury 2 8 ,  1877,  was 16,000 a c r e s .  

41. GEOLOGY AND M I N E W S .  

Thc Black Hills U p l i f t  is  an i r r e g u l a r  dome shaped a n t i c l i n e  embracing 

an ova l  a r e a  approximately  225 m i l e s  long and 50 m i l e s  wide i n  t h e  region 

of  western  South Dakota and e a s t e r n  Wyoming. The u p l i f t  occurred i n  a 

wide expanse of n e a r l y  h o r i z o n t a l  sedimentary beds ,  r a i s i n g  a mass o f  

Algonkian s c h i s t s ,  conglomerates,  q u a r t z i t e s ,  l imes tones ,  g r a n i t e s ,  and 

a s s o c i a t e d  rocks  2,000 t o  3,000 fee t  above t h e  surrounding p l a i n s .  

This  c e n t r a l  c o r e  of  Precambrian rocks is surrounded by an almost 

complete sequence of  sedimentary format ions  d a t i n g  from e a r l y  Cambrian 

t o  l a t e  C r c t a c e o t ~ s  i n  age.  

l'ho lode go ld  d e p o s i t s  i n  t h e  Black i t i l l s  vary  widely  i n  age,  

mineral  c o n t e n t ,  and phys ica l  c h a r a c t e r i s t i c s ,  and have accounted f o r  

approximately two- th i rds  o f  the  t o t a l  minera l  product ion from t h e  reg ion .  

The m a j o r i t y  o f  t h i s  product ion has  been ob ta ined  from i n t e n s e l y  fo lded  

Prccambrian rocks  a long what i s  now r e f e r r e d  t o  a s  t h e  Homestake B e l t  

i n  c c n t r a l  Lnwrcncc County, South Dakota. Other lode gold  d e p o s i t s  

i n  Lawrence County occur  i n  t h e  b a s a l  conglomerate of the  Deadwood forma- 

t i o n ,  i n  f l a t  l y i n g  dolomite and q u a r t z i t e  beds ,  i n  f i s s u r e  v e i n s  i n  
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l imestone,  a long  l imestone porphyry c o n t a c t s ,  and i n  i n t r u s i v e  T e r t i a r y  

porphyr ies .  The Pennington County d e p o s i t s  a r e  found i n  q u a r t z  f i s s u r e  

v e i n s  and a long zones of  f i s s u r i n g  accompanied by shea r ing ,  a s  we l l  a s  i n  

t h e  i n t e n s e l y  fo lded  Precambrian rock.  I n  Cus te r  County t h e  lode gold  

occurs  almost  e x c l u s i v e l y  i n  q u a r t z  f i s s u r e  v e i n s .  

S i l v e r - l e a d  o r e  d e p o s i t s  have been mined i n  a complex s u l p h i d e  o r e  

i n  Cus te r  County, i n  t h e  Precambrian s c h i s t s ,  s l a t e s ,  and q u a r t z i t e s  o f  

Pennington County , and i n  Cambrian sediments  i n  Lawrence County. None 

of t h e  s i l v e r - l e a d  d e p o s i t s  has  proven t o  be  e x t e n s i v e ,  however, and t h e  

major s i l v e r  product ion has  been ob ta ined  a s  a  secondary product of  lode  

gold  mining.  

P l a c e r  gold  d e p o s i t s  occur  throughout t h e  Black H i l l s  r e g i o n ,  having 

been d e r i v e d  from t h e  weather ing and e r o s i o n  o f  lode  d e p o s i t s .  The v a l u e  

of  t h e  p l a c e r s  is  dependent upon t h e  v a l u e  and e x t e n t  of  t h e  source  

d e p o s i t s  and t h e  a v a i l a b i l i t y  of s u f f i c i e n t  wa te r  f o r  economic e x p l o i t a t i o n .  

O t h e r m i n e r a l s  found i n  t h e  Black H i l l s  r eg ion  a r e  t i n ,  tungs ten ,  

copper ,  i r o n ,  gypsum, mica, l i t h i u m  m i n e r a l s ,  f e l d s p a r ,  caesium, b e n t o n i t e ,  

l imestone and c o a l .  

42. PLAINTIFFS' MINERAL APPRAISER. 

M r .  Roy P.  F u l l  appeared b e f o r e  t h e  Commission as e x p e r t  wi tness  and 

minera l  a p p r a i s e r  for  t h e  p l a i n t i f f s .  M r .  F u l l  is  a  w e l l  q u a l i f i e d  

mining e n g i n e e r  and c o n s u l t i n g  g e o l o g i s t  , w i t h  wide exper ience  in minera l  

v a l u a t i o n s  b e f o r e  t h i s  Commission, t h e  Court of Claims,  and o t h e r  f e d e r a l  

and s t a t e  c o u r t s .  
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M r .  Full valued the lode and placer gold in Lawrence, Pennington 

and Custcr Counties, and concluded that the fair market value of the 

mineral Lands in the subject tract on the valuation date was $13,558,489. 

Mr. Full also concluded that the gross value of the minerals removed 

from the subject tract prior to the valuation date was $2,250,000. 

4 3 ,  DEFENDANT' S MINERAL APPRAISER. 

Mr. Ernest Oberbill ig appeared before the Comiss ion as expert witness 

and mineral appraiser for the defendant. Mr. Oberbillig is a well 

qualified metallurgical and mining engineer, with 35 years 

experience in the appraising of, and consultation on, mining properties. 

He has appeared as mineral expert in many cases before this Commission 

and before various courts. 

Mr. Oberbillig valued the lode and placer gold in Lawrence, Pennington, 

and Custer Counties, the silver deposits in Lawrence County, and the mica 

in Custer County, and concluded that the fair market value of the mineral 

lands in the subject tract on the date of valuation was $2,123,000. Mr. 

Oberbillig also accepted Nr. Fulls conclusion that the gross value of 

the minerals removed from the tract prior to the date of valuation was 

$2,250,000. 

44. EARLY M I N I N G  ACTIVITY. 

Prior to extinguishment of Indian title in 1877, the primary emphasis 

in the subject tract was upon placer mining. A minimum amount of equipment 

was needed to mine most of the placer claims. By the end of 1875 most 

of the important placers had been discovered. The placer gold rush 
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reached i t s  peak i n  t h e  s p r i n g  o f  1877. 

During t h e  pe r iod  o f  p l a c e r  min ing ,ex tens ive  hardrock p r o s p e c t i n g  

w a s  c a r r i e d  o u t ,  e s p e c i a l l y  dur ing  t h e  w i n t e r  months when p l a c e r  mines 

could  n o t  be  worked. By t h e  end of 1876 n e a r l y  150 q u a r t z  mines had been 

l o c a t e d  i n  t h e  Deadwood a r e a ,  and many were be ing  a c t i v e l y  developed.  

However, because o f  t h e  u n c e r t a i n t y  c r e a t e d  by t h t *  c o n t i n u a n c e  of Ind ian  

t i t l e  t o  t h e  a r e a ,  major development e f f o r t s  d i d  not  t ake  place  u n t i l  

a f t e r  February 28, 1877. S h o r t l y  a f t e r  t h e  passage of the  1 8 7 7  a c t ,  

inves tment  c a p i t a l  began t o  flow i n t o  t h e  Black H i l l s ,  and t h e  emphasis 

began t o  s h i f t  from p l a c e r  t o  hardrock mining.  I n  1877,  f o r  t h e  f i r s t  

t ime ,  go ld  p roduc t ion  from t h e  q u a r t z  mines exceeded product ion from t h e  

p l a c e r s .  

45. LAWRENCE COUNTY GOLD DEPOSITS; THE MINERAL BKLT. 

Lawrence County, t h e  northernmost  of  t h e  t h r e e  c o u n t i e s  cover ing  

t h e  Black H i l l s  m i n e r a l  region, con ta ined  t h e  major  p o r t i o n  o f  the  go ld  

d e p o s i t s  i n  t h e  s u b j e c t  t r a c t .  In  Lawrence County t h e  lode  d e p o s i t s  

occur red  i n  two major  a r e a s  - -  t h e  "mineral" o r  "Homestake" b e l t ,  and 

t h e  "cementtf mines.  Together ,  t h e  minera l  b e l t  and t h e  cement mines 

have become one of t h e  most p roduc t ive  go ld  mining r e g i o n s i n  t h e  h i s t o r y  

o f  t h e  Uni ted  S t a t e s .  

The m i n e r a l  b e l t  is a s t r o n g  nor thwest  t r e n d i n g  zone of q u a r t z  v e i n s  

i n  t h e  h i l l s  su r round ing  Deadwood and Whitewood Creeks. On t h e  b e l t  a r e  

the e x t e n s i v e  go ld  d e p o s i t s  which l a t e r  become the  p r o p e r t i e s  o f  t h e  

Homes t ake l f in ing Company. 



33 Ind.  C1. Comm. 151 308 

The cement depos i ts  were gold d e p o s i t s  which occurred cemented i n  

g r a v e l .  The d e p o s i t s  were considered t o  be a n c i e n t  p l a c e r s  resulting 

from an e a r l i e r  pe r iod  of  e r o s i o n  of t h e  q u a r t z  v e i n s  of  t h e  a r e a .  The 

cement mines were g e n e r a l l y  worked by underground methods. 

P r i o r  t o  1877, mining a c t i v i t i e s  i n  Lawrence County c e n t e r e d  in t h e  

area around Deadwood and Lead. Rich p l a c e r  d e p o s i t s  were b e i n g  mined 

along Deadwood and Whitewood Creeks and t h e i r  t r i b u t a r i e s .  Lode d e p o s i t  

d i s c o v e r i e s  i n  t h e  area were r e p o r t e d  a s  e a r l y  a s  December 1875. Most 

of  t h e  major lode and p l a c e r  d e p o s i t s  i n  Lawrence County were l o c a t e d  

p r i o r  t o  t he  d a t e  of v a l u a t i o n .  

The Nhitewood mining d i s t r i c t  - -  a l s o  known a s  t h e  Lead, Garden, 

o r  Homestake d i s t r i c t  - -  inc ludes  an a r e a  approximately f i v e  m i l e s  i n  

rad ius  from Lead C i t y .  This d i s t r i c t  e v e n t u a l l y  became t h e  most developed 

mining d i s t r i c t  i n  t h e  entire Black H i l l s .  

Soon a f t e r  t h e  extinguishment of Indian t i t l e ,  M r .  George H e a r s t ,  

a C a l i f o r n i a  c a p i t a l i s t  w i t h  mining exper ience ,  mani fes ted  an a c t i v e  

i n t e r e s t  i n  the minera l  b e l t .  M r .  Hearst  and  h i s  a s s o c i a t e s  employed an 

exper ienced p r a c t i c a l  m i n e r  t o  i n v e s t i g a t e  t h e  a r ea  and, a f t e r  r e c e i v i n g  

favorable  r e p o r t s ,  began acqu i r ing  mining p roper ty  on t h e  minera l  b e l t  i n  

l a t e  1877. The Homestake Mining Company, incorpora ted  by Hears t ,  t h e r e -  

a f t e r  pursued an a c t i v e  campaign t o  a c q u i r e  c o n t r o l  of  t h e  e n t i r e  m i n e r a l  

b e l t .  By 1880 Homestake c o n t r o l l e d  many of t h e  prominent mines i n  t h e  

d i s t r i c t .  Even tua l ly ,  t h e  Homestake Mining Company absorbed 654 mining 

c la ims cover ing an a r e a  of 5,639 a c r e s .  
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I n i t i a l l y , a c q u i s i t i o n  and c o n t r o l  of t h e  claims on t h e  mineral  b e l t  

were accomplished by f i v e  s e p a r a t e  mining companies - -  Homestake, Giant 

and Old Abe, Golden Ter ra ,  Highland and Deadwood. The major mining 

p r o p e r t i e s  l o c a t e d  on t h e  mineral  b e l t  were,  from south  t o  n o r t h ,  

Homestake, Golden S t a r ,  N e t t i e ,  Old Abe, Gian t ,  American Flag,  Palmetto,  

Amicus, Segregated Homestake, Homestakc No. 2 ,  Highland Chie f ,  Golden 

T e r r a ,  Deadwood, and Father  De Smct. 

4 6 .  THE HOMESTAKE M I N I N G  COMPANY. 

The Homestake Mining Company, incorpora ted  November 2 5 ,  1877, 

o r i g i n a l l y  c o n t r o l l e d  only  t h r e e  of t h e  major claims on t h e  mineral  b c l t  - -  
Homes t a k e ,  Golden S t a r ,  atid N e t t i e .  

( a )  Homestake claim. The Homestake c l a i m  was discovered i n  A p r i l  

1876 by t:he Manuel b r o t h e r s .  They began development of the  proper ty  

us ing  an a r a s t r a  t o  process  t h e  o r e .  b r i n g  t h e  win te r  of  1876-77 they 

removed about f i ve  thousand d o l l a r s  worth of gold .  I n  ~ e c e m b e r  1876, 

when o p e r a t i o n s  were a t  a d e p t h  of t h i r t y  f e e t ,  w i t h  a  w i n  f o r t y  f e e t  

wide, the  Black H i l l s  P ioneer  desc r ibed  t h e  amount of o re  i n  s i g h t  as 

immense. 

During t h e  s p r i n g  and summer of  1877, Moses Manuel continued t o  work 

t h e  c la im,  working t h e  o r e  through a t e n  s t a m p  m i l l .  During t h e  s m c r  

o f  1877 ( p o s s i b l y  dur ing  t h e  f a l l ) ,  Hears t  and his a s s o c i a t e s  acquired 

t i t l e  t o  p a r t  of t h e  Homestake c la im f o r  p r i ce s  v a r i o u s l y  repor ted  t o  be 

$50,000 f o r  one-half  i n t e r e s t ,  $70,000 f o r  a whole i n t e r e s t ,  and $100,000 

f o r  a  whole i n t e r e s t .  
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After i n s p e c t i n g  t h e  c la im,  Hears t  wrote  t o  his a s s o c i a t e s  on 

November 1, 1877, t h a t  t h e  Homestake v e i n  was up t o  one hundred f e e t  

wide a t  some p o i n t s ,  averaging t h i r t y  f e e t  i n  width  throughout .  He 

es t imated  t h a t  t h e  e n t i r e  v e i n  of t h e  Homestake c la im was a t  l e a s t  1500 

fee t  long, t h i r t y  feet  wide, and one hundred f e e t  deep,  and could  n o t  

be exhausted by t h e  c o n s t a n t  opera t ion  o f  one hundred stamps f o r  twenty 

f i v e  years. 

In November 1377, t h e  Mining and S c i e n t i f i c  Press  r e p o r t e d  t h a t  

the Homestake mine was producing a t  a  r a t e  of 150 tons  pe r  day. An 

e i g h t y  stamp m i l l  was put  i n t o  product ion dur ing  t h e  summer of 1878, 

and product ion was repor ted  t o  be two hundred tons  per  day w i t h  an 

average y i e l d  of f o u r t e e n  d o l l a r s  per ton.  

(b)  Colden S t a r  claim. The Golden S t a r  claim was d i scovered  i n  

A p r i l  1876. It was ad jacen t  t o  t h e  Homestake c la im on t h e  west  and was 

of  enormous e x t e n t .  The mine was developed u s i n g  an a r a s t a  t o  process  

ore, and, by the  fall of 1876, four  twenty f o o t  s h a f t s  had been developed. 

By August I877 t h r e e  t e n  stamp m i l l s  were p rocess ing  o r e  from t h e  

Golden S t a r .  

The Htmestake Company acquired p a r t  of  t h e  Golden S t a r  p r i o r  t o  

Apr i l  1878, probably a t  the same time a s  i t  acqu i red  i t s  i n t e r e s t  i n  

the Homestake, and f o r  a probable p r i c e  of about $35,000. On A p r i l  

8 ,  1878, i t  was repor ted  t h a t  t h e  Hmestake and Golden S t a r  had been 

c o n s o l i d a t e d  and t h a t  an immense amount of ore had been d i scovered .  



33 Ind.  C 1 .  Comm. 151 311 

An e i g h t y  stamp m i l l  went i n t o  product ion during August 1878. By 

December 1878 t h e  conso l ida ted  mines were producing a t  the  r a t e  o f  

$60,000 per month, and an a d d i t i o n a l  120 stamp m i l l  was on o r d e r .  

(c) N e t t i e  ( L i t t l e  N e t t i e )  claim. The N e t t i e  claim was ad jacen t  t o  

t h e  Golden S t a r  on t h e  southwest.  It was discovered i n  June 1876. I n  

Apr i l  1877 t h e  mine was producing good o r e  a t  a  depth of  ten f e e t .  By 

Apr i l  1878 L i t t l e  N e t t i e  had been developed by a twenty-f ive  foot  t u n n e l  

and a t h i r t y  foo t  s h a f t .  Throughout t h i s  per iod Hearst  was a t t e m p t i n g  

t o  acqu i re  t h e  L i t t l e  N e t t i e .  By s p r i n g  1879 t he  Homestake Company owned 

o n e - t h i r d  of  t h e  mine, and i n  t h e  f a l l  of  1879 i t  acquired t h e  remainder 

o f  L i t t l e  N e t t i e .  

( d ) .  The Black Hills Journa l  of December 21 ,  1878, repor ted t h a t  t h e  

Homestake Company had r e j e c t e d  an o f f e r  of t h r e e  m i l l i o n  d o l l a r s  f o r  t h e  

Homestake and Golden S t a r  mines. In February 1879 i t  was repor ted t h a t  

t h e  conso l ida ted  Homestake and Golden S t a r  c la ims extended over t h e  

minera l  b e l t  for a l e n g t h  of 1350 f e e t  and a width  of 450 f e e t .  The 

company's improvements were valued a t  $260,000. With its new 120 

s t a m p  m i l l  i n  o p e r a t i o n  i n  September 1879, Homestakc was repor ted t o  bc 

process ing  a t o t a l  of  seven hundred tons  of  o r e  per  day, w i t h  an average 

y i e l d  of  twelve d o l l a r s  pe r  ton.  Its es t imated  mining and m i l l i n g  c o s t s  

were about t h r e e  d o l l a r s  per  ton.  

Homestake Company s t o c k  was f i r s t  offered f o r  s a l e  i n  February 

1878 f o r  four d o l l a r s  a s h a r e .  By t h e  end of 1878 t h e  s t o c k  had risen 

t o  f i f t e e n  d o l l a r s  pe r  s h a r e .  I n  January 1879 i t  was s e l l i n g  f o r  $ 2 1  
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i n  New York,and by t h e  end of 1879 t h e  p r i c e  had r i s e n  t o  about f o r t y  

d o l l a r s  p e r  s h a r e .  

47. THE GIANT AND OLD ABE M I N I N G  COMPANY. 

The Giant and Old Abe Company was incorpora ted  September 25,  1878, 

and u l t i m a t e l y  c o n t r o l l e d  s i x  c la ims i n  t h e  minera l  b e l t  - -  Giant ,  Old 

Abe, Palmet to ,  American F lag ,  Amicus, and Rothschi ld .  A l l  o f  t h e s e  

c la ims were l o c a t e d  t o  t h e  e a s t  of t h e  Homestake p r o p e r t i e s .  

(a) Giant  c l a i m .  The Giant Claim was r e p o r t e d l y  d i scovered  

December 11, 1875. The c la im was t h e  s u b j e c t  of  a  p r o t r a c t e d  t i t l e  

d i s p u t e  which caused a  l a g  i n  i t s  development. However, by May 1877, 

the mine was developed by a f o r t y  foo t  t u n n e l ,  and f i r s t  c l a s s  o r e  was 

being removed. The c la im was r e p o r t e d l y  s o l d  i n  June 1877 t o  P r o f e s s o r  

Cherry of Chicago a long  wi th  t h e  Clara  No. 1. The March 16, 1878, e d i t i o n  

o f  Engineering and Mining J o u r n a l  r e p o r t e d  t h a t  Giant had p r e v i o u s l y  been 

s o l d  fo r  $42,500. 

In  May 1878, George Hearst urged h i s  a s s o c i a t e s  t h a t  t h e  Giant  

c la im be acqu i red .  He observed t h a t  t h e  sou th  h a l f  of  t h e  c l a i m  w a s  

t h e  most va luab le  ground i n  t h e  Black H i l l s  and t h a t  hundreds of thousands of 

d o l l a r s  were inves ted  i n  i t .  Although not ing  t h a t  the qua r t z  was n o t  very 

r i c h ,  Hears t  s t a t e d  t h a t  t h e  amount of o r e  t h a t  would pay a  p r o f i t  was 

enonnous, and t h a t  n e i t h e r  h i s  a s s o c i a t e s  nor  t h e i r  c h i l d r e n  would l i v e  

t o  see the t i m e  when t h e  Giant could  no longer  be worked f o r  a p r o f i t .  

(b )  Old Abe c la im.  The record  does no t  i n d i c a t e  t h e  d i scovery  

d a t e  of t h e  Old Abe claim. However, t h e r e  is  evidence t h a t  by A p r i l  1877 
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i t  had been developed by  a f i f t y  foot t u n n e l .  In  t h e  s p r i n g  of 1877 

i t  was bonded f o r  f i v e  thousand d o l l a r s ,  and t h e  bond was n o t  c l a imed .  

During t h e  f a l l  t h e  " b i g  chute"  i n  t h e  Old Abe was struck. I n  Dt~ccmber 

1877 t h e  Old A b e  was s o l d  f o r  f i f t y  thousand d o l l a r s .  By J u l y  1878 

s i x t y  stamps were p r o c e s s i n g  s i x  hundred t o n s  o f  Old Abe o r e  per week, 

w i t h  an  ave rage  y i e l d  o f  twelve d o l l a r s  per t o n .  

In  September 1878, 1150 f e e t  of  t h e  1500 f ee t  of thc Old Abe was 

s o l d  t o  a  Genera l  Gashwiler  f o r  $165,000. Four days  l a t e r  i t  was r e s o l d  

t o  t h e  Homestake i n t e r e s t s  f o r  a r e p o r t e d  c o n s i d e r a t i o n  of $250,000, 

which p r i c e  a l s o  inc luded  i n t e r e s t s  i n  t h e  Pa lme t to  and American F lag  

c l a i m s .  A t  t h i s  time t h e  Old Abe was c o n s o l i d a t e d  w i t h  G i a n t ,  and t h e  

Gian t  and Old Abe company was i n c o r p o r a t e d .  

( c )  Pa lme t to  and American Flag c l a ims .  The Pa lme t to  c l a im was 

l o c a t e d  on J u n e  15 ,  1876. The r e c o r d  does n o t  i n d i c a t e  t h e  d i s c o v e r y  

d a t e  o f  t h e  American F lag ,  b u t  by t h e  beg inn ing  of May 1877 i t  was 

developed by a  f i f t y  f o o t  t u n n e l .  These c l a i m s  over lapped i n  p a r t  t h e  

Homestake and Old A b e  c la ims ,  and were l o c a t e d  a t  the s o u t h e a s t  

end of  t h e  m i n e r a l  b e l t .  The c l a ims  were o p e r a t e d  t o g e t h e r  and i n  June  

1878 t h e  o r e  was r e p o r t e d  a s  be ing  ve ry  r i c h .  In September 1878 i n t c * r c s t s  

i n  t h e s e  two mines were purchased by Genera l  Gashwiler  f o r  a t o t a l  of  

t h i r t y  thousand d o l l a r s .  H e  immediately r e s o l d  them, a l o n g  w i t h  Old 

Abe, t o  t h e  Homestake i n t e r e s t s  i n  t h e  t r a n s a c t i o n  d e s c r i b e d  above. 

(d)  Rochschi ld  and Amicus claims. The R o t h s c h i l d  c l a i m  was 

d i s c o v e r e d  March 14,  1877. The d i s c o v e r y  d a t e  of t h e  Amicus is  n o t  

i n d i c a t e d  i n  t h e  r e c o r d .  P r i o r  t o  t h e  a c q u i s i t i o n  of t h e s e  p r o p e r t i e s  
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by the Giant and Old Abe Company only  s u r f a c e  development work had been 

done. Even a f t e r  a c q u i s i t i o n  i n  September 1878 , less  work was done on 

t h e s e  c la ims than on o t h e r  Homestake p r o p e r t i e s .  

( e )  The e a r l i e s t  r e p o r t e d  s a l t  of  s t o c k  o f  t h e  Giant and Old Abe 

Company was on December 9 ,  1878, when 250 s h a r e s  s o l d  a t  s i x  d o l l a r s  p e r  

s h a r e  on the San Franc i sco  Stock Exchange. During 1879 t h e  p r i c e  of  t h e  

s t o c k  ranged between two and seven d o l l a r s .  

48. THE GOLDEN TERRA M I N I N G  COMPANY; THE DEADWOOD M I N I N G  COMPANY. 

The Golden Ter ra  Mining Company was incorpora ted  on January 24, 1878. 

The Deadwood Company was incorpora ted  October 4 ,  1878. The p r i n c i p a l  

a s s e t  of each of  t h e s e  cor,~panics was an i n t e r e s t  i n  t h e  Golden T e r r a  

and O p h i r  claims. 

The Colden T e r r a  c la im was discovered February 21, 1876. The Ophir 

c la im was discovered June 7, 1876. By June 1876 t h e  owners of  t h e  

Golden Ter ra  had d r i f t e d  t h i r t y - f i v e  f e e t  i n t o  t h e  h i l l  and had sunk a  

s h a f t  t o  a depth of f i f t e e n  f e e t .  On January 29 ,  1877, und isc losed  

i n t e r e s t s  i n  both  t h e  Golden Ter ra  and t h e  Ophir were s o l d  f o r  a p r i c e  

of $50,000. In A p r i l  1877, a t e n  stamp m i l l  was put  i n t o  o p e r a t i o n .  

Milled gold  y i e l d e d  t e n  d o l l a r s  per  t o n ,  whi le  product ion c o s t s  averaged 

about two d o l l a r s  p e r  ton.  It was repor ted  i n  A p r i l  1877 t h a t  t h e  

Golden Terra had a v i s i b l e  o r e  body one hundred f e e t  t h i c k  w i t h  t h i r t y  

m i l l i o n  d o l l a r s  i n  gold  o r e  i n  s i g h t .  

In  November 1877, t h e  nor the rn  one thousand f e e t  of t h e  Golden 

Ter ra  c la im and t he  nor the rn  f i v e  hundred f e e t  of  t h e  Ophir c la im were 
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s o l d  t o  t h e  Homestake s y n d i c a t e  f o r  $80,000. When t h e  Deadwood Mining 

Company was incorpora ted  l a t e  i n  1878, t i t l e  i n  these  claims was decdcd 

t o  i t ,  and t h e  c la ims became known a s  t h e  Deadwood Mine. 

In January 1878, t h e  southern p o r t i o n  of t h e  Golden Terra  and O p h i r  

c la ims were s o l d  t o  t h e  newly organized Golden Ter ra  Mining Company 

f o r  $60,000. These c la ims were t h e r e a f t e r  operated as t h e  Golden Terra  

Mine. 

Between January 1878 and June 1879, t h e  Golden Terra  Mine produced 

16,316 tons  of  o r e ,  wi th  an average y i e l d  of $7.70 per  ton and an es t imated  

c o s t  of t h r e e  d o l l a r s  per  ton o r  l e s s .  For t h e  Deadwood Mine, dur ing 

t h e  pe r iod  i t s  o r e  was processed by o u t s i d e  m i l l s ,  35,992 tons  of o r e  

was produced wi th  an average y i e l d  of $7.62 per  ton and c o s t s  of $4.72 

pe r  ton. When Deadwood i n s t a l l e d  i t s  own m i l l s ,  the  average y i e l d  w a s  

about $ 7 . 1 3  per  ton  and t h e  product ion c o s t s  were about $1.99 per t o n ,  

In  May 1878 s t o c k  of t h e  Golden Terra  Company so ld  f o r  $1.90 per  

share .  I n  September 1878 t h e  p r i c e  had r i s e n  t o  between $3.50 and $4.50 

per  share ,  and by June 1879 t h e  p r i c e  was a t  a h igh of $15.75 per  s h a r e .  

In  November 1879 a 40% i n t e r e s t  i n  t he  Deadwood ?fine was s o l d  f o r  

$800,000. I n  t h e  l a s t  t e n  months of 1879, a f t e r  t h e  i n s t a l l a t i o n  of 

a s i x t y  s tamp m i l l ,  g r o s s  product ion on t h e  Deadwood Mine was between 

$42,000 and $45,000 per  month, w i t h  a p r o f i t  between $32,000 and 

$35,000 per  month. 

I n  December 1880 t h e  Deadwood and Golden Ter ra  companies were 

conso l ida ted  i n t o  t he  Deadwood-Golden Ter ra  Mining Company. The 
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Deadwood-Golden Terra mines continued producing until 1898 with a total 

production of $11,073,065. 

49. THE HIGHLAND MINING COMPIUIIY. 
- - - 

The Highland Mining Company was incorporated on October 4, 1878. 

Its primary assets were five mining claims - -  Homestake No. 2, Highland 

Chief, Emma, Golden Prospect, and Segregated Homestake. 

(a) Homestake No. 2 claim. The Homestake No. 2 claim was an eight 

hundred foot extension of the Homestake claim which was discovered on 

June 20, 1876, On December 1, 1876, i t  was sold to an R. Gwin for a 

reported consideration of $400. On November 1877, Hearst disclosed to 

his associates that he had offered to purchase an interest fn the Homestake 

No. 2 at a price equivalent to $50,000 for the entire claim. On 

February 23, 1878, the claim was reported to be producing 125 tons of 

ore daily. At that time an interest in the claim was sold 

for over $100,000. In April 1878 another sale was reported for an 

undisclosed figure, presumably to the Hearst syndicate. In October 1878, 

a Nomestake agent purchased an additional interest in the claim for 

$75,000. 

(b) Highland Chief claim. The Highland Chief claim was located 

in September 1876. It was situated north of the Old Abe claim and to the 

east of Homestake No. 2. In February 1877 it was reported to have a 

twenty-six foot vein with extremely rich ore. By April 1878 the claim 

had a shaft 140 feet in depth, and an immense amount of ore of excellent 

quality was in sight. In May 1878 the Highland Chief was consolidated 
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w i t h  t h e  Homestake No. 2 ,  w i t h  t h e  o r e  from both being processed i n  a 

t h i r t y  s t a m p  m i l l .  The Black H i l l s  Daily Times of November 29 ,  1878, 

repor ted  t h a t  the  Highland Chief and t h e  Homestake No. 2 had been 

acquired f o r  a  p r i c e  of $103,500, wi th  an a d d i t i o n a l  $20,000 f o r  machinery. 

( c )  Golden Prospect  claim. The Golden Prospect c la im was discovered 

Junc 21, 1876. Por t ions  of the  c la im were mortgaged in  J u l y  and Septcn~ber 

1878, and fo rec losed  a t  s h e r i f f ' s  s a l e s .  The proper ty  was acquired by 

t h e  Homcstake i n t e r e s t s  i n  s e v e r a l  t r a n s a c t i o n s  f o r  unknown c o n s i d e r a t i o n s .  

( d )  -- Emma claim. The Emma cla im was discovered Flay 15,  1876, and 

was l o c a t e d  southwest of t h e  Homestake No. 2 .  The record cont3ins  l i t t l e  

informat ion of  t h i s  c la im.  In  October 1878 i t  was incorporated i n t o  

the  Highland Company wi th  t h e  Homestake No. 2 and thc  llighlnnd Chicf .  

( e )  Segregated Homestake claim. The Segregated IIomestake c la im 

c o n s i s t e d  of t h e  nor the rn  ends of  the  Homestake and Golden S t a r  c la ims 

which were o r i g i n a l l y  h e l d  by owners who were unwi l l ing  t o  s e l l  when 

Hears t  acqu i red  t he  Homestake and Golden S t a r .  In  December 1878, i t  

w a s  repor ted  t h a t  t h e  Segregated Homestake was process ing t h i r t y - f i v e  

tons  of  o r e  p e r  day i n  a twenty s t a m p  m i l l .  On Junc 2 ,  1878, t h e  ilomestakr 

i n t e r e s t s  purchased t h e  Segregated Homestake c la im f o r  $106,000. 

50. THE FATHER DESMET M I N I N G  COMPAhT. 

The Father  DeSmet Mining Company u l t i m a t e l y  owned six claims - -  

Father  DeSmet, Golden Gate,  J u s t i c e ,  Relcher ,  Gopher, and Golden Tcr ra  

Extension. Although t h e  exact  d a t e s  of d iscovery a r e  no t  ind ica ted  i n  

the  record ,  i t  i s  c l e a r  from o t h e r  evidence t h a t  t h e  f i r s t  four  of 
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t h e s e  c la ims had been discovered p r i o r  t o  t h e  d a t e  of v a l u a t i o n ,  

The Father  DeSmet c la im was discovered i n  t h e  s p r i n g  or  summer of 

1876. It was l o c a t e d  a t  t h e  nor thwestern  end of  t h e  minera l  lode.  In  

November 1876 a q u a r t z  m i l l  was unde r  c o n s t r u c t i o n  a t  t h e  Fa ther  DeSmet, 

and by December 1876 a 32 f o o t  by 14 f o o t  c r e v i c e  was being worked with 

s o l i d  gold  i n  s i g h t .  I n  May 1877, f o u r  a r a s t r a s  working a t  the Father  

DeSmet produced f i v e  t o  e i g h t  thousand d o l l a r s  worth o f  b u l l i o n  per  week. 

I n  November 1877 George Hears t  wrote  t o  h i s  a s s o c i a t e s  t h a t  t h e  Father 

DeSmet was " t h e  g r e a t e s t  gold  mine y e t  d i scovered  i n  t h e  world .  The 

pay s t r e a k  is over  400 f e e t  wide and has bu t  l i t t l e  waste o r  w o r t h l e s s  

m a t e r i a l  i n  i t .  , . . In this lode, a l l  o t h e r  v e i n s  t o  t h e  sou th  seem 

t o  have come t o g c t h e r  and the  r e s u l t  i s  such a d e p o s i t  of  o r e  a s  I 

never  saw o r  dreamt of before ."  31. Ex, F-19, p .  2. 

The Golden Gate c la im was l o c a t e d  t o  t he  n o r t h - n o r t h e a s t  of t h e  

Father  DcSmet and Deadwood claims.  In  September 1887 t h e  Golden Gate 

was r e p o r t e d  t o  be producing twenty tons  of o r e  p e r  day.  

The J u s t i c e  claim was l o c a t e d  sou th  of t h e  Father DeSmet claim and 

west of t h e  Deadwood cla im.  

The Relcher c la im was loca ted  w e s t  of t he  Fa ther  DeSmet and n o r t h  

of t h e  J u s t i c e  c l a i m s ,  In  June 1876 Belcher was d e s c r i b e d  a s  a r i c h  

gold q u a r t z  ledge.  

The Gopher c la im,  loca ted  t o  t h e  s o u t h e a s t  of  t h e  Golden Ter ra  and 

Ophir  claims, was a p p a r e n t l y  not discovered u n t i l  Febraury 1878. The 

Golden T e r r a  Extension claim was l o c a t e d  between t h e  Gopher and the 
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Hamestake No. 2 claim. The record  does not  i n d i c a t e  i t s  discovery d a t e .  

I n  February 1878 t h e  Golden Terra  Extension was repor ted s o l d  f o r  $150,000. 

I n  December 1877, t h e  Fa ther  DeSmet, Golden Gate, J u s t i c e ,  and Belcher 

c la ims were s o l d  f o r  $400,000. I n  March 1878 t h e  DeSmet Company employed 

one hundred men and was us ing  seven ty- f ive  stamps t o  process t h e  o r e  

from t h e  Father  DeSmet mine. During t h e  next  year  the  Father  DeSmet 

mine r e p o r t e d l y  produced 25,800 tons  of  o r e  from which n e a r l y  $300,000 

i n  pu re  gold was e x t r a c t e d .  

I n  May 1879 t h e  Father  DeSmet Company was reorganized.  The Father  

DeSmet and Belcher mines were r e t a i n e d ,  and t h e  Golden Gate and J u s t i c e  

were placed i n  s e p a r a t e  companies, A t  t h e  same time, t h e  DcSmet Company 

a l s o  purchased t h e  Gopher and Golden Ter ra  extension claims f o r  a  t o t a l  

of $200,000. 

I n  December 1880 t h e  Homestake group acquired t h e  Father  DeSmet 

Company. The Black H i l l s  Times of  December 29, 1880, ind ica t  cd t h a t  

t h e  s a l e s  p r i c e  was probably c l o s e  t o  one m i l l i o n  d o l l a r s .  The DeSmet 

mine cont inued t o  o p e r a t e  u n t i l  1886. Its t o t a l  production was 

$3,259,382. 

51. THE CALEDONIA MINING COMPANY 

The Caledonia Mining Company owned e i g h t  c la ims i n  t h e  Whitewood 

mining d i s t r i c t  --  Caledonia,  C la ra ,  Clara  No. 2 ,  Bobta i l ,  Cornucopia, 

Monroe, Queen of the H i l l s ,  and Grand P r i z e .  The f i r s t  s i x  of these  

c la ims were discovered p r i o r  t o  t h e  v a l u a t i o n  d a t e ,  

I n  May 1878, a one hundred foo t  i n t e r e s t  i n  Caledonia s o l d  f o r  
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$5,000. Three months later the e n t i r e  claim was s o l d  t o  t h e  Caledonia 

Mining Company f o r  $65,000. A n ine  hundred f o o t  p o r t i o n  o f  the Queen 

of t h e  H i l l s  c l a im and a l l  of  t he  Grand P r i z e  c la im were acqu i red  i n  

December 1878 for $25,000, and made p a r t  of t h e  Caledonia Mining Company. 

The Caledonia c la im was recognized a s  rich bu t  t h e  e x t e n t  o f  i t s  gold  

ore was s u b j e c t  t o  f u r t h e r  development. 

The Black Hills Pioneer  of J u l y  2 9 ,  1876, r a t e d  t h e  Cla ra  c la im 

a s  being one of  t h c  r i c h e s t  and most promising v e i n s  i n  t h e  country .  

This c la im was involved i n  many repor ted  s a l e s .  I n  t h e  f a l l  o f  1876 

Cla ra  was r e p o r t e d  s o l d  f o r  e i t h e r  $50,000 or  $70,000. I n  June 1878 

two 1 /5 i n t e r e s t s  i n  Cla ra  were repor ted  s o l d  for $6000 and $4000 

r e s p e c t i v e l y .  The August 2 3 ,  1879, e d i t i o n  of the Engineer ing and Mining 

J o u r n a l  s t a t e d  t h a t  C la ra  had s o l d  about a  year  e a r l i e r  f o r  $30,000. 

In October 1878 a 450 foo t  segment of t h e  c la im s o l d  f o r  $20,000. 

I n  June 1879 C l a r a  was conso l ida ted  w i t h  Caledonia,  Queen of t h e  

Ili l ls ,  and Grand P r i z e .  Later an i n t e r e s t  i n  Cla ra  No. 2 was a l s o  

ob ta ined .  A t  some t ime p r i o r  t o  1887 t h e  Caledonia Company was acqu i red  

by t he  Homestnke s y n d i c a t e .  

52. OTHER LODE PROPERTIES I N  THE WHITEWOOD MINING DISTRICT 

Severa l  o t h e r  companies owned and opera ted  p roduc t ive  c la ims  i n  

t h e  Whitewood d i s t r i c t .  The record c o n t a i n s  on ly  p a r t i a l  in fo rmat ion  on 

these companies and t h e i r  o p e r a t i o n s .  Among t h e  c la ims c o n t r o l l e d  by 

t h e s e  s m a l l e r  companies were S i r  Roderick Dhu, Rose, R a t t l e r ,  Cheyenne, 

Oro, Hoodelburg, Red J a c k e t ,  P i e r c e ,  Sams, Sunshine,  Bingham, C l i p p e r ,  

and Nevada. Some o f  t h e s e  claims had not  y e t  been d i scovered  on the 
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d a t e  o f  v a l u a t i o n .  

53. EXTENT AND QUALITY OF THE ORE BODY OF THE MINERAL BELT; 
YIELD AND COST OF OPERATION 

(a) George Hear s t  expressed  h i s  views concerning t h e  s i ze  o f  t h e  

m i n e r a l  b e l t ,  and i t s  p o t e n t i a l  y i e l d  and c o s t s  o f  o p e r a t i o n ,  i n  a 

r e p o r t  t o  h i s  a s s o c i a t e s  Haggin and Tevis  da ted  November 1, 1877. He 

s t a t e d :  

I know you w i l l  t h i n k  i t  s t r a n g e  thr3t 75 f e e t  i n  s u r -  
f a c e  wid th  does  n o t  cover  o u r  ve in  b u t  i t  i s  n e v e r t h e l e s s  
t rue .  The "Homestake" pay v e i n  is more than  100 f e e t  wide 
a t  t h e  p o i n t  where we came i n  c o n f l i c t  w i t h  t h e  "Star"  and 
I am c e r t a i n  i t  w i l l  average  from one end o f  t h e  Homestake 
t o  t h e  o t h e r ,  t h i r t y  (30) f e e t .  By m i l l i n g  s c v e r n l  hundred 
t o n s  and o t h e r  thorough i n v e s t i g a t i o n s  t h e  ore has  bccn found 
t o  ave rage  $14.00 t o  $15.00 p e r  t o n ,  The o r e  i s  e a s i l y  mined 
and b e i n g  v e r y  f r e e  i s  e a s i l y  saved. 

Labor s u p p l i e s  and e v e r y t h i n g  n e c e s s a r y  n r c  a s  cheap a s  
i n  Colorado and I t h i n k  t h e  e n t i r e  expense p e r  ton  f o r  mining 
and m i l l i n g  w i l l  n o t  exceed $4.00 c e r t a i n l y  no t  $5.00. 

S i x t y  t o  70% of  t h e  a s s a y  v a l u e  o f  t h e  o r e  can be saved.  
. . . We shou ld  n o t  have l e s s  than  one-hundred stamps and 
t h a t  number of  stamps can no t  work out t h e  mine i n  2 5  y e a r s .  
F igure  i t  y o u r s e l v e s ,  how many t o n s  of o r e  a r e  t h e r e  i n  a  p i l e  
1500 f e e t  l ong  30 f e e t  wide and 100 f e e t  deep? 

These f i g u r e s  a r e  i n s i d e  of  t h e  f a c t s  acd s a f e  t o  r e l y  
upon. 

The v e i n s  l i e s  between q u a r t z i t a  and laminated  s l a t e ,  
d i p p i n g  about  70 degrees  e a s t  w i t h  eve ry  i n d i c a t i o n  favorable  
t o  i t s  c o n t i n u i n g  t o  g r e a t  depth .  I t h i n k  t h e  v e i n s  i s  s a f e  
from any d i s t u r b a n c e s  f o r  a t  l e a s t  1000 f e e t  and probably  
f o r  2000 f e e t .  Th i s  b i g  v e i n  on which o u r  c l a i m  i s  l o c a t e d  
t r a v e l s  t h e  coun t ry  n o r t h  o f  u s  f o r  about  a m i l e  and a  h a l f  
n e x t  t o  u s  on t h a t  s i d e  i s  the  Homestake No. 2 and 800 f e e t  
c l a i m  n e a r  o u r  l i n e  they  have run a t u n n e l  which g o e s  through 
one v e i n  b e i n g  ha rd  rock.  The rock i n  t h e s e  two v e i n s  worked 
i n  t h e  m i l l s  y i e l d s  from $9.00 t o  $17.00 p e r  t o n  a l l  o f  which 
is c o r r a b o r a t e d  by t h e  sampling t h a t  w e  have done. 
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Next n o r t h  of u s  and a d j o i n i n g  t h e  "Homestake No. 2" 
i s  our  p a r t  of  t h e  "Golden Terry" o r  r a t h e r  t h e  800 f e e t  of 
t h a t  c la im on which we hold  a bond. Work on t h i s  mine has  
proven t h a t  t h e  v e i n  is  about 100 f e e t  wide and t h a t  t h e  pay 
s t r e a k s  a r e  t h r e e  (3) i n  number and ranging from 1 2  t o  2 0  f e e t  
i n  width .  

North of "Golden Terry" i s  t h e  "Golden Ter ry  4k2" a s m a l l  
r a v i n e  s e p a r a t i n g  t h e  two c la ims .  The ve in  i n  t h e  "Golden 
Terry  #2" i s  enormous being over  one-hundred f e e t  i n  wid th  
and they a re  running a m i l l  and working about t h i r t y  t o n s  pe r  
day which amount of o r e  i s  e x t r a c t e d  by f o u r  o r  f i v e  men. 
Their  o r e  is paying $15.00 per  ton ,  some more and some l e s s .  
This l o c a t i o n  runs n o r t h  i n  and through t h e  mountain 1000 f e e t .  

Ncxt a d j o i n i n g  t h e  "Golden Ter ry  #2" on t h e  n o r t h  is  t h e  
"Father  de  Smet" mine which is opened on t h e  n o r t h  s l o p e  o f  
t h e  b l u f f  of Deadwood Creek. T h i s  mine, I a s s e r t  i s  t h e  
g r e a t e s t  gold  mine y e t  d iscovered i n  t h e  world .  The pay s t r e a k  
i s  over  400 f e e t  wide and has but  l i t t l e  waste  o r  w o r t h l e s s  
m a t e r i a l  i n  i t .  This mine h a s  been f o r  sometime and i s  now 
having o r e  worked a t  " E l l i o t s  M i l l "  and an o l d  acquaintance 
of  mine informs me t h a t  i t  pays $20.00 p e r  ton .  [PL Ex. F-19, 
PP 1-21 

(b)  During t h e  pe r iod  i n  which they were a c q u i r i n g  mining p r o p e r t i e s  

on t h e  minera l  b e l t ,  t h e  Hears t  i n t e r e s t s  employed Louis Janin, an 

exper ienced mining eng ineer ,  a s  an adv i s e r .  In  J u l y  1879, M r .  J a n i n  

comp1ett.d a  r e p o r t  on the  p r o p e r t i e s  o f  t h e  minera l  b e l t .  H i s  r e p o r t  

covered most aspects  o f  t h e  va lue  of t h e  c la ims ,  i n c l u d i n g  l o c a t i o n ,  

geology, t r a n s p o r t a t i o n ,  f r e i g h t  r a t e s ,  topography, f u e l ,  wa te r  supp ly ,  

wages, c o s t s  of  p roduc t s ,  y i e l d s  of t h e  o r e ,  and a v a i l a b i l i t y  o f  o r e .  

I n  h i s  r e p o r t  J a n i n  s t a t e d  t h a t  t h e  main developments on t h e  minera l  

b e l t  were conf ined t o  a main channel of ore, about one m i l e  long,  between 

t h e  b m e s t a k e  c la im on Gold Run and t h e  Fa ther  DeSmet c la im on Deadwood 

Creek. The width o f  t h e  b e l t  v a r i e d ,  wi th  v e i n s  being spread  over  two 

thousand feet a t  one p o i n t ,  but  r a r e l y  exceeding six hundred f e e t  i n  
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t h e  reg ion  where t h e  b e s t  c la ims were loca ted .  Jan in  s t a t e d  t h a t  t h e  

width of  the i n d i v i d u a l  ve ins  ranged from t e n  t o  over one hundred fc'cbt , 

with  one of  t h e  v e i n s  of  t h e  Homestake claim, a t  t h e  south of t h e  

minera l  b e l t ,  be ing  over  150 f e e t ,  and one of  t h e  ve ins  of  t h e  DcSmct 

c la im,  a t  t h e  n o r t h  end of t h e  b e l t ,  be ing 9 3  f e e t  i n  width .  He f u r t h e r  

s t a t e d  t h a t ,  

Thc v e i n s  fo l low t h e  c o n f i g u r a t i o n  of  t h e  s u r f a c e  of 
t h e  b e l t  a s  i t  passes  from c rcek  t o  c r e e k ,  and t h e  o r e  i s  
found a t  t h e  h i g h e s t  and lowest e l e v a t i o n s  - which vary as 
much a s  500 f e e t  i n  a l t i t u d e  - and throughout i t s  l eng th .  
[ P I .  Ex. F-1,  Vol. 111, p. 223.1 

J a n i n  noted t h a t  t h e  gold was remarkably f r e e ,  and was worked t o  a  

h igher  percentage than t h e  gold i n  t h e  C a l i f o r n i a  orcls. Ilowcvtbr, t h c  

s n l p l n ~ r e t s ,  i n  which some of t h e  gold a p p e a r e d ,  were poorer than those  

i n  t h e  C a l i f o r n i a  v i e n s .  In  concluding h i s  comments on thc  minera l  b e l t ,  

J a n i n  s t a t e d ,  

Compared wit11 o t h e r  v e i n s  . . . we have h e r e  one of the  
most uniform and longes t  s t r e t c h  of  go ld -bear ing  d e p o s i t s  
t h a t  has  occurred i n  t h e  h i s t o r y  of  mining. I know of 
no mines which a r e  s i m i l a r  t o  t h e s e  on t h e  western  c o a s t  
o f  America. The m a j o r i t y  o f  t h e  C a l i f o r n i a  ve ins  a r e  i n  
s l a t e s  o f  J u r a s s i c  age ,  and t h e r e f o r e  a re  much younger than 
those  o f  t h e  Black Hills. These l a t t e r ,  w i t h  t h e i r  over-  
l y i n g  conglomerates ,  have p o i n t s  of resemblance - e s p e c i a l l y  
i n  t h e i r  age and mode of occurrence - t o  those  of Dahlonega 
and t&~ o t h e r s  on t h e  Appalachian gold b e l t ,  and more par-  
t i c u l g r l y  t o  some of t h e  famous gold  mines o f  B r a z i l ;  bu t  
t h e  r s u l t s  which have been a l r e a d y  ob ta ined  from a  l i m i t e d  
s e c t i  & of  t h e s e  mines o f  t h e  Black H i l l s ,  would seem t o  
i n d i c a t e  a  v a l u e  which i s  f a r  beyond t h e  v a l u e  of t h e s e  
o t h e r  mines.  [Ld.]  

Jan in  a l s o  r e p o r t e d  on t h e  mining o p e r a t i o n s  which had been c a r r i e d  

ou t  by t h e  Homestake companies. The product ion f i g u r e s  con ta ined  i n  

t h e  J a n i n  r e p o r t  a r e  summarized i n  t h e  fo l lowing  t a b l e :  
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Company 
Tons of o r e  

processed 

Homestake (through 6130179) 67,069 

Giant 6 Old A b e  ( p r i o r  t o  9/78)  11,486 

Giant & Old Abe (9/78 t h ru  6/30/79) 6,532 

Highland 

Golden Ter ra  

Deadwood ( t h r u  6!30/79) 35,992 

Ne t 
12/ Yield - 

A v e .  Net Yield 
p e r  ton  12: 

I n  r epo r t i ng  t he se  production f i gu re s ,  J a n i n  noted t h a t  many of them were 

only p a r t i a l  f i g u r e s .  

J an in  repor ted  t h a t  the production c o s t s  experienced wi th  p rocess ing  

a t  the  e i g h t y  stamp Iiomestake m i l l  were approximately four  d o l l a r s  pe r  

ton.  These c o s t s  included l abo r  a t  t h e  mine, l abo r  a t  t h e  mill ( i nc lud ing  

t r a n s p o r t a t i o n  of t he  o r e ) ,  mining supp l i e s  and m i l l  s upp l i e s .  

Jan in  p red ic ted  t h a t  wi th  the  add i t i on  of  t h e  one hundred twenty 

stamp m i l l  a t  Homestake production would i nc r ea se  t o  150,000 tons  per  

year  f o r  t h a t  company. 

( c )  A t  o r  around t he  date of va lua t i on  t h e  p ro f e s s iona l  mining 

pub l i c a t i ons  and o t h e r  commentators were cau t i on ing  inexper ienced i nves to r s  

about i nves t i ng  i n  mining p rope r t i e s .  The genera l  advice  was t o  i n v e s t  

only i n  c u r r e n t l y  producing mines, and t o  p lace  l i t t l e  i f  any worth i n  

unopened mining p rope r t i e s .  I t  was noted t h a t  f e w  of t he  c la ims made 

12/ Except i n  t h e  case  o f  t h e  production from t h e  Giant and Old Abe 
Company p r i o r  t o  i t s  a c q u i s i t i o n  by t h e  Homestake i n t e r e s t s ,  for which 
per iod  only gross  production f i g u r e s  a r e  a v a i l a b l e ,  n e t  y i e l d  represen ted  
t h e  y i e l d  a f t e r  deduct ion of charges  f o r  expressage,  insurance ,  coinage,  
and other nonproduction expenses. 
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t h e i r  owners r i c h ;  most b a r e l y  pa id  t h e i r  owners'  l i v i n g  expenses .  

( d )  On t h e  v a l u a t i o n  d a t e ,  a knowledgeable and w e l l  informed 

p r o s p e c t i v e  p u r c h a s e r ,  and a knowledgeable and w e l l  informed s e l l e r ,  

would have been j u s t i f i e d  i n  e s t i m a t i n g  t h a t  the t o t a l  amount o f  

o r e  i n  t h e  m i n e r a l  b e l t  was e q u i v a l e n t  t o  a s i n g l e  u n i n t e r r u p t e d  v e i n  

5000 f e e t  l o n g ,  30 f e e t  wide ,  and 750 feet deep.  Such n 

v e i n  would c o n t a i n  9,375,000 t o n s  o f  o r e .  A knowledgeable and w e l l  

informed buyer ,  and a knowledgeable and w e l l  informed s e l l e r ,  would a l s o  

have been j u s t i f i e d  i n  e s t i m a t i n g  t h a t  a s i n g l e  mining o p e r a t i o n ,  i n  

mining and p r o c e s s i n g  a l l  the o r e  of t h e  m i n e r a l  b e l t ,  would r e a l i z e  

an ave rage  y i e l d  of  $7.50 p e r  ton  and i n c u r  on average  c o s t  of $4.00 per 

t on .  P rep roduc t ion  c o s t s  would r easonab ly  havc been e s t i m a t e d  a t  

$1 ,500,000.  

54. THE CEMENT MINES OF LAWRI2NCE COUNTY 

The cement m i n e s  i n  t h e  v i c i n i t y  of  Deadwood were t h e  e a r l i e s t  

lode  d e p o s i t s  t o  be  worked i n  t h e  Black Hills. 1\11 b u t  one of t h e  ma jo r  

cement m i n e s  had been d i s c o v e r e d  p r i o r  t o  February  2 8 ,  1877. The f i r s t  

q u a r t z  m i l l ,  which a r r i v e d  i n  t h e  H i l l s  i n  September 1876, i n i t i a l l y  

p rocessed  cement o r e s .  By e a r l y  1878, twenty m i l l s ,  w i th  a total of 

f i v e  hundred s tamps,  were working on t h e s e  ores. The gold  was f r ee  

m i l l i n g  and d a i l y  p roduc t ion  w a s  s i m i l a r  t o  t h a t  from t h e  q u a r t z  d e p o s i t s .  

The amount o f  o r e  was l i m i t e d ,  and t h e  cement mines were exhaus ted  by 1881. 
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The grade of the ore varied widely. Some of the early production 

was reported at several hundred dollars per ton, but most of the ore 

processed yielded ten to twenty dollars per ton. Costs of production 

of the cement ore were reported to be less than five dollars per ton. 

On the valuation date, a knowledgeable and well informed purchaser, 

and a knowledgeable and well informed seller, would have been justified 

in estimating that the cement deposits could be worked by a single 

unified operation utilizing one hundred stamps and processing two hundred 

tons of ore per day, and that at this rate the cement mines would have 

an expected life of four years. A knowledgeable and well informed buyer, 

and a knowledgeable and well informed seller, would have likewise been 

justified in estimating that in processing all the cement ore a single 

operation would realize an average yield of twelve dollars per ton and 

incur an average c o s t  of five dollars per ton, Preproduction costs 

would reasonably have been estimated at $250,000. 

5 5 .  T I E  BALD MOUNTAIN AREA OF LAWRENCE COUNTY 

The Bald Mountain area or district was located in Lawrence County 

several miles to the west of Lead and the Whitewood District. None of 

the major claims in the Bald Mountain area had been discovered by the 

valuation date, and this area would not have been known to a purchaser 

or seller on February 28, 2877. 

56.  THE BEAR BUTTE MINING DISTRICT 

The BearButtedistrict was located in Lawrence County approximately 

ten miles east of Lead, The mines in this district contained the first 

significant discoveries of silver in the Black Hills, and in this district 
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s i l v e r  was t h e  p r i n c i p a l  m i n e r a l ,  a l t hough  g o l d  and l e a d  were a l s o  

produced.  Most o f  t h e  s i g n i f i c a n t  c l a i m s  i n  t h e  d i s t r i c t  were d i s c o v e r e d  

p r i o r  t o  t h e  v a l u a t i o n  d a t e ,  and by t h e  end o f  1880 ove r  250 c l a i m s  had 

been l o c a t e d  i n  t h e  d i s t r i c t .  

On t h e  v a l u a t i o n  d a t e ,  a knowlcdgeablc and we1 1 informed p u r c h n s c r ,  

and a knowledgeable  and w e l l  informed s e l l e r ,  would have. been j u s t i f i e d  

i n  e s t i m a t i n g  t h a t  a  s i n g l e  u n i f i e d  o p e r a t i o n  mining  and p r o c e s s i n g  thc 

ores  o f  t h t a  Bear k t t e  d i s t r i c t  would produce f i f t y  t o n s  o f  ore  p c r  d a y ,  

and t h a t  a t  this r a t e  the Uear B u t t e  mines would liavt. 311 cxpectcd  lift. 

o f  f i v e  y e a r s .  A knowledgeable and w e l l  informed p u r c h a s e r ,  and a 

knowledgeable  and w e l l  informed s e l l e r ,  would a l s o  have been j u s t i f i e d  

i n  e s t i m a t i n g  t h a t  a c o n s o l i d a t e d  o p e r a t i o n  would r e a l i z e  an ave rage  

y i e l d  o f  t h i r t y - f i v e  d o l l a r s  p e r  t o n  and i n c u r  an ave rage  c o s t  of  twenty-  

f i v e  d o l l a r s  p e r  ton i n  p r o c c s s i n g  the  o r e s  o f  t h e  Bear Bu t te  d i s t r i c t .  

P rep roduc t ion  c o s t s  would have been e s t i m a t e d  a t  $200,000.  

57. SMALL M I N I N G  DISTRICTS I N  LAWRENCE COUNTY 

(a )  Ida  Gray o r  F a l s e  Bottom Mininp, D i s t r i c t .  The Ida  Gray d i s t r i c t  

embraced a l l  t h e  c l a i m s  i n  t h e  d r a i n a g e  o f  F a l s e  Bottom Creek,  no r thwes t  

of  Lead. The d i s t r i c t  was o r g a n i z e d  J u l y  1 5 ,  1876,  and t h e  s i g n i f i c a n t  

c l a i m s  i n  t he  d i s t r i c t  were l o c a t e d  and p r o d u c t i o n  had begun p r i o r  t o  

t h e  v a l l l a t i o n  d a t e .  The r e c o r d s  f o r  t h e  d i s t r i c t  i n d i c a t e  t h a t  171 

l o d e  c l a i m s  were r eco rded  by t h e  end o f  1880. 

( b )  Spruce  Gulch Mining D i s t r i c t .  Spruce Gulch i s  l o c a t e d  

abou t  one m i l e  e a s t  of  Lead and f lows n o r t h  t o  j o i n  Idhitcwood Crtir'k 
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e a s t  of Deadwood. None o f  t h e  major c l a ims  of t h e  Spruce Gulch d i s t r i c t  

had been d i scovered  by t h e  v a l u a t i o n  d a t e ,  and t h i s  a r e a  would have been 

unknown t o  a  buyer o r  s e l l e r  on February 28, 1877.  

( c )  Germania Mining D i s t r i c t .  The Germania d i s t r i c t  was l o c a t e d  

a long  I'cl Creek,  about seven m i l e s  s o u t h e a s t  of Lead. None of  t h e  

c la ims of t h e  Germania d i s t r i c t  were discovered  p r i o r  t o  t h e  v a l u a t i o n  

d a t e ,  and a purchase r  and s e l l e r  would n o t  have known of  t h i s  a r e a  on 

February 2 8 ,  1877. 

58. SALf'S STATISTICS FOR LAWRENCE COUNTY. 

The r e c o r d  c o n t a i n s  evidence of s a l e s  of l ode  mining c l a i m s  ob ta ined  

from t h e  o f f i c i a l  r e c o r d s  of Lawrence County. This  evidence i s  n e c e s s a r i l y  

incomplctcb becausc t h e  Lawrence County records  were des t royed  by f i r e  i n  

13/  
1879, and many of thc cla ims and s a l e s  o f  c l a ims  were no t  r e recorded .  - 

Thc t o t a l  moncbtary c o n s i d e r a t i o n  involved i n  t he  sa les  t h a t  a r e  recorded 

arc 3s f o l  L O W S :  

A11 s a l e s  through Ikcember 31, 1876 S 808,890 

A l l  sa1t.s through December 31 ,  1 8 7 7  2,775,900 

A l l  s a l e s  through December 31,  1878 5,897,415 

A l l  s a l e s  through December 31, 1879 8 ,813,685 

A l l  s a l c s  through December 31,  1880 15,296,270 

59. PIAINTIFFS' APPRAISAL OF LAWRENCE COUNTY LODES. 

M r .  F u l l ,  p l a i n t i f f s '  minera l  a p p r a i s e r ,  r e l i e d  p r i m a r i l y  on a 

13! Many o f  t h e  s i g n i f i c a n t  s a l e s  r e p o r t e d  i n  Findings  46 through 51,  f o r  - 
example, do not  appear  i n  the o f f i c i a l  Lawrence County r e c o r d s .  
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f u t u r e  income approach i n  v a l u i n g  t h e  lode minera l  p r o p e r t i e s  i n  Lawrence 

County. He d i v i d e d  h i s  a p p r a i s a l  i n t o  s e v e r a l  p a r t s ,  a s s i g n i n g  s e p a r a t e  

v a l u e s  t o  t h e  m i n e r a l  b e l t ,  t h e  cement mines,  t h e  Bald Mountain area ,  

t h e  Bear B u t t e  d i s t r i c t ,  and t h e  smal l  d i s t r i c t s ,  Ida Gray, Spruce Gulch, 

and Germania. 

( a )  The Mineral  B e l t .  I n  h i s  r e p o r t ,  Pf r .  F u l l  examined t h e  c la ims  

on t h e  minera l  b e l t  one by one. H e  concen t ra ted  on t h e  d a t e  of  d i scovery ,  

e a r l y  development, t h e  amount of  p roduc t ion ,  t h e  c o s t  of  o p e r a t i o n ,  

contemporary o b s e r v a t i o n s  on t h e  e x t e n t  and q u a l i t y  of  t h e  o r e  body ,  and 

the s a l e s  of  t h e  c la im.  M r .  F u l l  a l s o  included i n  h i s  r e p o r t  t h e  views 

expressed by Georgc Hcars t  and Louis J a n i n  concerning t h e  e x t e n t  and 

q u a l i t y  of t h e  e n t i r e  minera l  b e l t .  

Based upon a l l  t h i s  in fo rmat ion ,  and upon t h e  assumption of  u n i f i e d  

ownership of t h e  e n t i r e  minera l  b e l t ,  M r .  F u l l  assumed t h a t  a  knowledgeable 

buyer i n  1877 would have c o n s e r v a t i v e l y  es t ima ted  t h e  s i z e  o f  t h e  minera l  

1 4 /  - 
b e l t  lode  a s  5,000 f e e t  long,  30 f e e t  wide ,  and 1 ,000 f e e t  deep. Then 

us ing t h e  formula 

Tons of o r e  = Len&th o f  o r e  zone X w i d t h  o f  zone X dcpth of  zone 
Cubic f e e t  of o r e  per  ton  

M r .  F u l l  c a l c u l a t e d  t h a t  t h e  minera l  b e l t  would c o n t a i n  12,500,000 tons  

of  o re .  M r .  F u l l  then es t ima ted  t h e  p o t e n t i a l  l i f e  o f  t h e  o p e r a t i o n  a t  

25 y e a r s  w i t h  an  annual product ion of 500,000 tons p e r  yea r .  

14' M r .  F u l l  no ted  t h a t  i t  is normal i n  minera l  a p p r a i s a l s  t o  es t imate  - 
t h e  depth  a t  one-hal f  t h e  exposed l e n g t h ,  bu t  t h a t  c o n s i d e r i n g  t h e  un-  
precedented s i z e  o f  t h e  minera l  b e l t  t h e  buyer  would  kave c o n s e r v a t i v e l y  
e s t i m a t e  a  one thousand f o o t  depth .  
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Re also assumed a production year of 350 days, with an average daily 

product ion of 1,430 tons. 

Based on production and cost figures in the record, Mr. Full 

assumed that the well informed purchaser would have estimated an average 

yield of seven to nine dollars per ton, and an average cost of two to 

four dollars per ton. I n  addition, based upon a need for a milling capacity 

of six hundred stamps, and t h e  evidence of record that a two hundred stamp 

mill at Homestead had cost $503,475, Mr. Full estimated a preproduction 

cost of $1,500,000. Mr. Full summarized t he production estimates which 

a prospective purchaser would have arrived 

Annual product ion 
Daily production (350 days) 
Average yield per ton 
2nnual return on product ion 
Average cost of production per ton 
Annual cost of production 
Annual net profit 
Net profit per ton 
Expected fife of operation 
Pre-production costs 
[PI. Ex. F-1, Vol. I, p. 158.1 

Mr. Full expressed his opinion that a 

at in the following table: 

500,000 tons 
1,430 tons 
$7.50 

$3,750,000 
$4.00 

$2,000,000 
$1,750,000 

$3.50 
25 years 

$1,500,000 

purchaser of the mineral belt, 

in light of the risk and the prevaling economic conditions, would have 

expected a return of 15% on his investment. Then using the Inwood premise 

under  which the buyer would receive the return of his capital from pro- 

duction and a return of 15% compounded, Mr. Full calculated that the 

fair market value of the mineral belt, before preproduction costs, was 

$11,312,175. Deducting preproduction costs, Mr. Full concluded that the 

fair market value of the mineral belt was $9,812,175. 
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(b )  The Cement Mines. M r .  I3111 a l s o  examined t h e  cement mines  

on a c l a i m  by c l a i m  b a s i s  c o n c t b n t r a t i n g  on f a c t o r s  s i m i l a r  t o  thost-  1 1 ~  

colt s i d c r e d  i n  v a l u i n g  t h e  m i n t b r a 1  b e 1  t . Based upon  t h  is i n fo rmn t  i o n  

and lipon t h e  a s s u m p t i o n  o f  u n i f i e d  owne r sh ip  o f  a l l  t h e s e  c l a i m s ,  M r .  

F u l l  assumed t h a t  a knowledgeab l e  h y c r  i n  1877 would have  c o n s c r v a t  i v c l y  

e s t i m a t e d  t h a t  one hundred  s tamps  would procesr 200 t o n s  o f  

cement ore d a i l y  f o r  350 days  pclr y e a r ,  and t h a t  a t  th is  r a t e  thc cement  

mintls would h a v e  an  e x p e c t e d  l i f e  o f  4 years .  

Based on e v i d e n c e  i n  tht. rctcord of p r o d u c t i o n  and c o s t s ,  Mr. F u l l  

assumed t h a t  a w e l l  in formed p u r c h a s e r  would have  e s t i m a t e d  an  averag t .  

y i e l d  of  t e n  t o  twen ty  d o l l a r s  p e r  t o n ,  and an a v e r a g e  c o s t  of s i x  

d o l l a r s  p e r  t o n .  He a l s o  c s t i l n o t c d  t ha t  p r e p r o d u c t i o n  c o s t s  would bc 

$250,000.  M r .  F u l l  summarized t h e  p r o d u c t i o n  e s t i m a t e s  which a p rospc3c t i ve  

p u r c h a s c r  would Ilave a r r i v e d  a t  i n  thc f o l l o w i n g  t a b l e :  

Dai l y  p r o d u c t  i o n  
Annual p r o d u c t i o n  (350 d a y s )  
Average  yield p e r  t o n  
A n n u a l  r e t u r n  from p roduc t  i o n  
Average c o s t  of  p r o d u c t i o n  p e r  t o n  
Annual  c o s t  o f  p r o d u c t i o n  
Annual o p e r a t i n g  p r o f i t  
Net p r o f i t  p e r  t o n  
Expec ted  l i f e  o f  o p e r a t i o n  
P r e - p r o d u c t i o n  c o s t s  
[ r l .  Ex. F-1, V O ~ .  I ,  p .  206.1 

200 t o n s  
70,000 t o n s  

$ 1 2  
$840,000 

$ 6  
$420,000 
$420,000 

$ 6  
4 years  

$250,000 

M r .  F u l l  e x p r e s s e d  h i s  o p i n i o n  t h a t ,  i n  l i g h t  of t h e  r i s k  and t h e  

p r e v a i l i n g  economic c o n d i t i o n s ,  a  p u r c h a s e r  o f  t h e  cement mincs  would 

have  e x p e c t e d  a r e t u r n  o f  20X on h i s  i n v e s t m e n t .  Us ing  t h e  Inwood 

premise ,Mr .  F u l l  t h e n  c a l c u l a t e d  t h a t  t h e  p r e p r o d u c t i o n  
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value of the cement mines was $1,087,254.  Deducting preproduction 

costs, Fir. Full concluded that the fair m a r k e t  value of t h e  cement 

nines  was s837,254.  

( c )  B a l d  Mountain Area. M r .  Full also ana lyzed  t h e  Bald  

Mountain area on a claim by claim basis. Eased on t h i s  i n f o r m a t i o n ,  

which indicated, among other t h i n g s ,  t h a t  recovery of gold from t h e  

ores mined in t h i s  area was more difficult than from the other ores 

mined in the Black Hills, Mr. Full estimated that t h a t  f a i r  market 

value  of the Rald Mountain area was $100,000. 

(d) Bear Butte Mining D i s t r i c t :  Mr. Full examined the Bear 

Rutte district on a claim by claim b a s i s ,  concentrating on factors 

s i m i l a r  t o  those Iw hnd  c o n s i d e r e d  in valuing t h e  o t h e r  districts. 

Based an this in fo rmat ion ,  and upon t h e  assumption of common 

nwnerslllp of all the c l a i m s ,  M r .  Full assumed that a knowledgeable 

buyer i n  1877 would  have conservatively estimated that the mines 

i n  this d i s t r i c t  could Le operated successfully on the basis of t h e  

f i g u r e s  I n  t h e  f o l l o w i n g  t ab l e :  
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Dai l y  production 
Annual production (350 days)  
fi-verapc \*ielc! per  ton 
A n n m l  r e t u r n  or. p r o d ~ l c  t ion 
Average c o ~ t  o f  production p e r  ton 
Annual cost of production 
Annual operating p r o f i t  
Net p r o f i t  per t o n  
Expected l i f e  of operation 
Prc-production c o s t  
[PI. Ex. F-1, Vol. I ,  p. 2501 

50 tons 
I ? ,  500 tol ls  

$ 3 5  
S612,500 

c ' C  ', L d  

S4 37,500 
$175,000 

$10 
5 years 

$(200 ,000 ]  

Yr. Full expressed his opinion that, In light of t h e  risks 

Involveci, a purchaser of the  Bear Hutte District would have expected 

a return on his investment of 152. Applying the Inwood premise, 

ilr. Ft11.l  calculated a preproduction value for the d i s t r i c t  of $586,635. 

I k d u c t i n g  preproduction costs, Mr. Full concluded that the fair 

market value of the  near Butte District was $386,635. 

( e )  Ida Gray, Spruce Gulch, and Germania mining districts. 

Mr. F u l l  briefly exanlined the evidence in the record r e l a t i n g  t o  

the Ida Gray, Spruce Gulch,  and Gennania districts. He then s ta ted  

h i s  o p i n i o n  that t h e  f a i r  market value of these t h r e e  districts was 

$30,000. 
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60.  DEFENDANT'S APPRAISAL OF LAWRENCE COUNTY LODES. 

M r .  O b e r b i l l i g ,  d e f e n d a n t ' s  m i n e r a l  a p p r a i s e r ,  r e l i e d  p r i m a r i l y  

on a market data approach  i n  v a l u i n g  t h e  Lawrence County l o d e  d e p o s i t s .  

Me a l s o  used  a f u t u r e  income method t o  c o n f i r m  h i s  r e s u l t s .  

I n  h i s  repor t ,  M r .  O b e r b i l l i g  examined several s a l e s  o f  m i n e r a l  

properties i n  Lawrence County. I n c l u d e d  were the  s a l e  of t h e  Homestake 

claim ( p o s s i b l y  i n c l u d i n g  t h e  Golden S t a r )  f o r  $113,000; t h e  s a l e  of 

t h e  Golden T e r r a  c l a i m  f o r  $35,000;  t h e  s a l e  of t h e  F a t h e r  DeSmet, Golden 

Gate,  Justice, and Relcher c la ims  f o r  $400,000;  t h e  s a l e s  of t h e  p a l m e t t o  

and American Flag c la ims  f o r  $15,000 e a c h ;  t h e  s a l e  of t h e  Old Abe c l a i m  

f o r  $160,000; t h e  s a l e  of t h e  Pierce c l a i m  f o r  $60,000;  and t h e  s a l e  o f  

t h e  Calcdonia  c la im for $65,000.  M r .  O b e r b i l l i g  t h e n  grouped t h e  s a l e s  

by mining  company, as i n d i c a t e d  i n  t h e  following t a b l e :  

1. Homestake $105,000 
Colden S t a r  ( ?  

2 .  DeSmet 400 ,000  

3. C i a n t  and Old Abe 190,000 

4 .  Caledonia  60 ,000 

TOTAL, $755,000 

[ Def, Ex. M-48, p .  83.1 

M r .  O b e r b i l l i g  t h e n  assumed t h a t ,  w i t h  t h e  most i m p o r t a n t  mines 

on the b e l t  s c l  l i n g  f u r  about  S7SO,OOO, w h i c h  c u m u l a t i v e  s a l e s  p r i c e  

he  assumed t o  be  e q u i v a l e n t  t o  t h e i r  f a i r  market  v a l u e ,  t h e  r ema in ing  



1 5 '  - 
c l a i m s  must  be w o r t h  an  a d d i t i o n a l  $400 ,000 .  M r .  O b e r b i l l i g  conc1udt.d 

t h a t  t h e  f a i r  ma rke t  v a l u e  o f  t h e  Lawrence County g o l d  b e l t  was $1 ,150 ,000 .  

I n  h i s  f u t u r e  income method,  M r .  O b e r b i l l i g  r e l i e d  p r i n c i p a l l y  o n  

t h e  J a n i n  R e p o r t .  Rased o n  J a n i n l s  f i g u r e s ,  M r .  O b e r b i l l i g  e s t i m a t e d  

t h a t  i n  1879 the k a r s t  p r o p e r t i e s  had a minimum e x p e c t e d  l i f e  of ten  

y e a r s ,  and a maximum e x p e c t e d  l i f e  o f  twen ty  y e a r s ,  w i t h  i n c r e a s e d  rise 

i n  the period  from ten to twenty  y e a r s .  In a d d i t i o n ,  u s i n g  . l a n i n l s  

predict  ions  that t l i p  llomcstake Company would r e a l i z e  a y e a r l y  p r o f i t -  of 

hetween $375,000  and $750,000 ,  M r .  O b e r b i l l i g  p r o j e c t e d  an a n n u a l  p r o f  i t  

f o r  tliis mine of $500 ,000  p e r  y e a r .  lle t h e n  d i v i d e d  the p r o f i t ,  a s s i g n i n g  

h a l f  t o  t h e  owners  of t h e  mines  and h a l f  t o  t h e  o p e r a t o r s .  

Fl r .  O b e r b i l l i g  n e x t  c a l c u l a t e d  t h e  v a l u e  of t h e  m i n e r a l  b e l t  u s i n g  

t h e  Inwood p r e m i s e  a t  v a r i o u s  i n t e r e s t  rates and time p e r i o d s .  ffis r e s u l t s  

are indicated in the f o l l o w i n g  table: 

Rate o f  Re tu rn  Ten Yea r s  Twenty Yea r s  

1 5 7 $1 ,254 ,700  $1 ,564,825 

207 1 , 0 4 8 , 1 2 5  1 , 217 ,400  

2 5% 892 ,625  988,475 

lle c h o s e  t h e  v a l u e s  a t  1 5 U o r  t e n  y e a r s  and 20'L f o r  twen ty  years as 

b e i n g  most p r o p e r ,  and a s s i g n e d  a  f a i r  market v a l u e  o f  $1,25O,OOO as 

o f  J u l y  1879.  He t h e n  d i s c o u n t e d  t h i s  v a l u e  back t o  Feb rua ry  1 8 7 7  a t  

1 5 '  The c l a i m s  i n v o l v e d  i n  t h i s  c a t e g o r y  we re  Emma, Homestake No. 2 ,  - 
H i g h l a n d ,  S e g r e g a t e d  Homestake, Golden S t a r ,  Golden  'I 'erra E x t e n s i o n ,  
O p h i r ,  Golden  T e r r a ,  Nor the rn  P a r t  of O p h i r ,  No r the rn  P a r t  o f  Golden 
l ' e r r a ,  and Gopher .  
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25% compound i n t e r e s t  and obtained a value for t h e  Homestake mine of 

$750,000. Mr. Oberbt l l ig  then assumed that the Homestake mine was 

w o r t h  as  much as  all t h e  remaining Lawrence County lode deposits together. 

fie therefore  concluded t h a t  the  fair market value of the Lawrence County 
1 6 /  - 

lodes was $1,500,000. I n  addi t ion ,  M r .  Oberbillig valued the Lawrence 

County silver depos i t s  at $120,000. 

In i t s  proposed f i n d i n g s  of f ac t  defendant adopted M r .  Obe rb i l l i g ' s  

market data approacli, b u t  u s e d  more sa l e s  t h a n  d i d  M r .  Oberbillig. The 

s a l e s  r e l i ed  upon by defendant a re  indicated i n  the  following t a b l e :  

Name - Sale Date Arnou n t 

Fat her IkSme t ) 
Golden Gate 1 
Rclchcr \ 
J u s t i c e  ) December 1877 $ 400,000 

Golden 'Terra ) 
Ophir 
Deadwood 1 January 2 8 ,  1877 50,000 

Cophe r > 
Colden Terra Ext .)  May 1879 

Clara  .June 1878 30,000 

f i ig l~  land C h i e f  
IIomc.stake No. 2 November 1878 

I':mnla Fal l  of 1877 50,000 

Old Abe 
Sesregatcd Old Ahe) F a l l  of 1877 

16 1 On cross-examinat ion,  Mr. O b e r b i l l i g  resolved the apparent i n -  - 
cons i s tencv  i n  t h e  values obtained using the two methods by reveal ing 
that i n  t h e  market data  method he had f a i l e d  t o  include $350,000 for 
the v a l u e  of t h e  cement mines. 
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Name - 
Homestake 

Colden S t a r  

Segregated Homestake 

Nettie 

C i  ant  

American Flag 

Palmetto 

Sale Date 

November 1877 

November 1877 

June 1879 

Fal l  1879 

Winter of 1878 

September 1878 

September 1878 

Amount 

$ 70,000 

35,000 

lO6,OOO 

20,000 

42,500 

L5,OOO 

15,000 

Total $1,152,000 

Defendant a p p a r e n t l y  accepted M r .  Oberbi l l ig ' s  conclusion t h a t  t h e  f a i r  

market v a l u e  of  the Lawrence County lodes was $1,500,000. 

6 1 .  VALUE OF LAWRENCE COUNTY LODES. 

Based upon a l l  t h e  evidence i n  t he  record, and t h e  p reced ing  f indings ,  

the  Cornmisston f inds  tha t  on February 2 8 ,  1877, the  f a i r  market value of 

t h e  lode depos i t s  of Lawrence County was $6,500,000, broken dvwn as f o l l w ~ :  

Mineral b e l t  $5,550,000 

Cement mines 700,000 

Bear Butte d i s t r i c t  240,000 

Ida Gray district 10,000 

62. LAWRENCE COUNTY PLACER DEPOSITS. 

T h e  e a r l i e s t  discovery of placer gold i n  Lawrence County took place 

i n  1875 on Bear Gulch. I n i t i a l  d iscover ies  on Deadwood and Whitewood 

Gulches were made i n  November 1875 and January 1876. Placer gold i n  
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Lawrence County occurred i n  t h e  Whitewood mining d i s t r i c t ,  and a l o n g  

Boulder Gulch. 

( a )  Whitewood mining d i s t r i c t ,  Most of  the placer p r o d u c t i o n  i n  

Lawrence County came from the Whitewood d i s t r i c t .  P l a c e r  c l a i m s  ex tended  

three hundred feet along t h e  s t r e a m  bed,  and from rim t o  rim a c r o s s  t h e  

g u l c h .  The c l a i m s  were i d e n t i f i e d  numer ica l ly  i n  o r d e r  above and below 

the  d i s c o v e r y  c l a i m ,  

The e x a c t  amount of p l a c e r  go ld  p r o d u c t i o n  i s  no t  i n d i c a t e d  i n  t h e  

r e c o r d .  Ilowever, v a r i o u s  contemporary a c c o u n t s  e s t i m a t e  t h e  Whitewood 

p l a c e r  p r o d u c t i o n  t o  have been between one and two m i l l i o n  d o l l a r s  i n  

1876, and between one and one -ha l f  and two m i l l i o n  d o l l a r s  i n  1 8 7 7 .  

It was a l s o  r e p o r t e d  t h a t  by 1880 from six t o  e i g h t  m i l l i o n  d o l l a r s  of  

placer go ld  had been produced.  

As e a r l y  as  1877 r e p o r t s  began t o  appea r  t h a t  t h e  Whitewood p l a c e r s  

were n e a r l y  worked o u t .  The p l a c e r s  were i n  f a c t  exhaus ted  by 1880. 

As d i d  other p l a c e r s  i n  t h e  Black H i l l s ,  t he  Deadwood p l a c e r s  o c c a s i o n a l l y  

s u f f e r e d  from i n s u f f i c i e n t  w a t e r  s u p p l i e s .  

The e x a c t  number of p l a c e r  c l a i m s  i n  t h e  Whitewood d i s t r i c t  i s  n o t  

c e r t a i n ,  bu t  t h e  r eco rd  c o n t a i n s  ev idence  of a t  l e a s t  174 c l a i m s ,  d i s t r i -  

b u t e d  as fo l lows :  Deadwood Creek - 30; Whitewood Creek - 79;  Blackta i l  

Gulch - 8; Bobtail C u l c h  - 18; Gold Run Culch - 14; ' h o  B i t  Gulch - 25 .  

The r eco rd  c o n t a i n s  ev idence  t h a t  t h e  i n i t i a l  s a l e s  o f  t h e  Deadwood Gulch 

p lacer  c l a i m s  were f o r  a n  aggregate c o n s i d e r a t i o n  of $155,100. 



33 I n d .  C1. Comm. 151 3 39 

I n  1876 ,  t h e  a v e r a g e  p l a c e r  i n  t h e  Whitewood d i s t r i c t  was b e i n g  

worked by t h r e e  men. L a b o r e r s  were r e c e i v i n g  an  ave rage  s a l a r y  o f  

$3.50 t o  $4.50 per  d a y .  The a v e r a g e  l a b o r e r  c o u l d  produce  twenty  

d o l l a r s  o f  g o l d  p e r  day .  

On t h e  v a l u a t i o n  d a t e ,  a knowledgeable  and w e l l  informed p u r c h a s e r ,  

and a  knowledgeable  and w e l l  in formed sel ler ,  would have been j u s t i f i e d  

i n  e s t i m a t i n g  t h a t  t h e  p l a c e r s  i n  t h e  Whitewood d i s t r i c t  had a r ema in ing  

e x p e c t e d  l i f e  of two y e a r s ;  t h a t  i n  t h e  f i r s t  y e a r  a  t o t a l  o f  150 c l a i m s  

c o u l d  be worked by a  t o t a l  o f  450 men f o r  180  d a y s ,  w i t h  a n  a v e r a g e  

y i e l d  of twen ty  d o l l a r s  p e r  mine r  day ,  and an a v e r a g e  c o s t  o f  p r o d u c t i o n  

of seven d o l l a r s  p e r  m i n e r  day ;  and t h a t  i n  t h e  second y e a r  a t o t a l  o f  

one  hundred  c l a i m s  c o u l d  b e  worked by a t o t a l  o f  t h r e e  hundred men f o r  

180 d a y s  w i t h  a n  a v e r a g e  y i e l d  o f  f i f t e e n  d o l l a r s  p e r  miner d a y ,  and a n  

average cost o f  s even  d o l l a r s  pe r  mine r  day .  

( b )  Boulder  Gulch.  Boulder  Gulch is  a s m a l l  creek l o c a t e d  f i v e  

t o  six miles e a s t  o f  Deadwood i n  Lawrence County.  Placer  d e p o s i t s  were  

f i r s t  l o c a t e d  i n  June 1876,and many c l a i m s  were  s t a k e d  o u t  a l o n g  t h e  g u l c h .  

The a r e a  was p a r t i c u l a r l y  s u s c e p t i b l e  t o  w a t e r  s h o r t a g e s  and i t  was 

n e c e s s a r y  t o  b u i l d  a d i t c h  from Whitewood Creek t o  g u a r a n t e e  a w a t e r  

s u p p l y .  

On t h e  v a l u a t i o n  d a t e ,  a  knowledgeable  and w e l l  infonned purchaser ,  

and a knowledgeable  and w e l l  in formed se l le r ,  would have been j u s t i f i e d  

i n  e s t i m a t i n g  t h a t  t h e  Boulder  Gulch p l a c e r s  had a  r ema in ing  e x p e c t e d  

l i f e  o f  two y e a r s ;  t h a t  i n  t h e  f i r s t  year a t o t a l  o f  t w e n t y - f i v e  c l a i m s  
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could b e  worked by  a t o t a l  of s e v e n t y - f i v e  men, for 180 d a y s ,  w i t h  an 

ave rage  y i e l d  of  t e n  d o l l a r s  per miner  day ,  and an ave rage  p r o d u c t i o n  

cost o f  seven  d o l l a r s  per miner  day;  and t h a t  i n  t h e  second y e a r  a t o t a l  

of twen ty - f ive  c l a i m s  m u l d  be worked by a t o t a l  o f  s e v e n t y - f i v e  mine r s  

for 180 d a y s ,  w i t h  an ave rage  y i e l d  of e i g h t  d o l l a r s  p e r  mine r  day ,  and 

an ave rage  p r o d u c t i o n  c o s t  of  seven d o l l a r s  pe r  miner  day .  

63.  'l't113 PNI'SIES' APPRAISAL OF LAWRENCE COUNTY PLACERS. 

( a ) .  P l a i n t i f f s .  I n  his v a l u a t i o n  o f  Lawrence County p l a c e r s ,  

Mr. Full r e l i e d  upon a f u t u r e  income method. I n i t i a l l y  Mr. F u l l  examined 

i n d i v i d u a l l y  t h e  c l a i m s  on Deadwood and Whitewood Creeks ,  B l a c k t a i l ,  

B o b t a i l ,  Cold Run and l.bo B i t  Culches .  He cons ide red  many o f  t h e  f a c t o r s  

lie had c o n s i d e r e d  i n  v a l u i n g  t h e  lode  d e p o s i t s .  He  a l s o  reviewed t h e  

ev idence  on t h e  amount of  go ld  p r o d u c t i o n ,  t h e  number of c l a i m s ,  t h e  

c o s t s  of l a b o r ,  and t h e  p roduc t ion  y i e l d s .  

Based upon this i n f o r m a t i o n ,  M r .  F u l l  assumed t h a t  a  knowledgeable 

huver  wo11ld have recognized t h e  f o l l o w i n g  p roduc t  i o n  p o t e n t i a l  f o r  t h e  

Wl~itcwootl d i s t r i c t  placers: 

First Year (1877) 

Number of c l a i m s  150 
Average number  of mine r s  450 
Number o f  working d a y s  180 
Number of  miner days  81,000 
Average y i e l d  p e r  miner s h i f t  $20 
Average cost  o f  p r o d u c t i o n  p e r  mine r  s h i f t  $ 7  
Annual p roduc t ion  $1,620,000 
Annual n e t  g a i n  $1,053,000 
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Second Year  (1878) 

Number o f  c l a i m s  
Average number o f  m i n e r s  
Number o f  work ing  d a y s  
Number o f  m i n e r  d a y s  
Average y i e l d  per mine r  s h i f t  
Average c o s t  o f  p r o d u c t i o n  per  mine r  s h i f t  
Annual p r o d u c t i o n  
Annual ne t  g a i n  

T h i r d  Year (1879) 

Ntlmber of c l a i m s  
Average number of m i n e r s  
Number o f  work ing  days 
Number of mine r  d a y s  
Average y i e l d  p e r  m ine r  s h i f t  
Average c o s t  of  p r o d u c t i o n  p e r  m ine r  s h i f t  
Annual p r o d u c t  i o n  
Annual n e t  g a i n  

T o t a l  p r o d u c t i o n  (1877-1879) 
Total n e t  gain (1877-1879) 

[ P I .  Ex. F-1,  Vol .  I, p .  280.1 

M r .  F u l l  e x p r e s s e d  h i s  o p i n i o n  t h a t ,  i n  l i g h t  o f  t h e  r i s k  i n v o l v e d ,  

a p u r c l ~ a s e r  o f  the Whitewood placers would llave e x p e c t e d  a  r e t u r n  of 

25Y o n  h i s  i n v e s t m e n t .  D i scoun t i ng  t h e  a n n u a l  n e t  g a i n s  by  257. compound 

i n t e r e s t ,  M r .  F u l l  o b t a i n e d  v a l u e s  o f  $842,400 f o r  1877 ,  $311 ,040  f o r  

1878, and $73 ,728  f o r  1879.  Adding t h e s e  f i g u r e s ,  M r .  F u l l  conc luded  

t h a t  t h e  f a i r  marke t  v a l u e  o f  t h e  Whitewood d i s t r i c t  p l a c e r s  was 

M r .  F u l l  u sed  a s i m i l a r  method t o  a p p r a i s e  t h e  Bou lde r  Gulch p l a c e r s .  

Af te r  examining  t h e  c l a i m s  one by o n e ,  he  assumed t h a t  a knowledgeable  

buye r  would have e s t i m a t e d  t h a t  t h e s e  p l a c e r s  c o u l d  be s u c c e s s f u l l y  

o p e r a t e d  o n  t h e  f o l l o w i n g  s c h e d u l e :  
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F i r s t  Year (1877) 

Number of c l a i m s  
Average number of mines 
Number of working days  
Number of mine r  days  
Average y i e l d  p e r  miner  shift 
Average c o s t  of p r o d u c t i o n  per miner  s h i f t  
Annual p r o d u c t i o n  
Annual n e t  g a i n  

Second Year (1878) 

Number of c l a i m s  
Average number of mines 
Number of working d a y s  
Number of mine r  days  
Average y i e l d  p e r  miner  s h i f t  
Average c o s t  o f  p r o d u c t i o n  p e r  miner  s h i f t  
Annual p r o d u c t i o n  
Annual n e t  g a i n  

T o t a l  p r o d u c t i o n  (187701878) 
T o t a l  n e t  g a i n  (1877-1878) 

[ P I .  Ex. F - 1 ,  Vol. I . ,  p .  284.1 

Again d i s c o u n t i n g  by yearly interests of 25% compounded, M r .  Full 

c a l c u l a t e d  values of $32,400 for 1877,  and $17,280 f o r  1878. Adding 

these f i g u r e s ,  he  concluded t h a t  t h e  f a i r  market  value o f  t h e  Boulder  

Gulch placers was $49,680, 

(b )  Defendant .  M r .  O b e r b i l l i g  r e l i e d  upon a market  d a t a  approach 

i n  a p p r a i s i n g  t h e  Lawrence County p l a c e r s .  He first examined t h e  e v i d e n c e  

of p l a c e r  p r o d u c t i o n ,  and reviewed t h e  development of t h e  p l a c e r  mines. 

He t h e n  examined t h e  r e c o r d s  of t h e  "Lost Mining Districtn and obtained 

ev idence  of s a l e s  of claims in Deadwood Gulch,  which he  summarized i n  

t h e  fo l lowing  t a b l e s :  
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Discovery 
1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 

15  - 2 1  
22 
2 3 

24 - 2 5  
26  - 29 

30 
31 - 32 
33 - 37 
38 - 63 

DEADWOOD PLACERS 

$ 6,000 
3,000 

$800 (3,000) 
3,250 
2,000 
4,200 
3 , 2 5 0  
4,000 

15,000 
15,000 
2,000 
1,500 
1,500 

15,000 
1,200 

7 C l a i m s  at $1,000 7,000 
400 

(500) 
$500 each 1,000 
4 C l a i m s  a t  $250 1,000 

500 
500 
800 

25 Claims a t  $100 2,500 
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DEADWOOD PLACERS 

[ D e f .  Ex. M-48, pp. 59, 60.1 
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M r .  O h e r b i l l i g  conc luded  that t h e  f a i r  market v a l u e  o f  t h e  Deadwood 

p l a c e r s  was $144,100 .  

After examin ing  con t empora ry  r e p o r t s  of t h e  o t h e r  Whitewood p l a c e r s ,  

Nr. O b e r b i l l i g  e s t i m a t e d  t h a t  t o g e t h e r  t h e y  would be  wor th  as m u c h  as  

t h e  Deadwood p l a c e r s .  lle conc luded  t h a t  the f a i r  marke t  v a l u e  for  a l l  

the p l a c e r s  o f  Lawrence County on  Feb rua ry  2 8 ,  1877 ,  was $288,000. 

6 4 .  VALUE O F  LAWRENCE COUNTY PLACER DEPOSITS. 

Based upon a l l  the ev idence  i n  t h e  record,  a n d  the p r t>ced ing  f i n d -  

i n g s ,  t h e  Commission finds t h a t  on Feb rua ry  2 8 ,  1 8 7 7 ,  t h c  f a i r  marke t  

v a l u e  of the  placer d e p o s i t s  of  Lawrence County was $1,130,000. 

65 .  PENNING'i 'ON COUNI'Y LODE DEPOS ITS .  

'J'he l o d e  d e p o s i t s  o f  Penn ing ton  County became a s i g n i f i c a n t  s o u r c e  

of m i n e r a l  w e a l t h  i n  t h e  Black tlills. By the end o f  1880 o v e r  two 

t housand  l o d e  c l a i m s  had been f i l e d ,  and more t h a n  s e v e n t e e n  s e p a r a t e  

m in ing  d i s t r i c t s  had been  formed,  On t h e  v a l u a t i o n  d a t e ,  however ,  few, 

i f  a n y ,  o f  t l ~ c  major l o d e  claims i n  the c o u n t y  llad been d i s c o v e r e d ,  and 

a p u r c h a s e r  o r  sel l e r  wou l d  not have  c o n s i d e r e d  Penning t  on County a 

p o t e n t i a l  h a r d  rock min ing  a r e a .  

6 6 .  THE PARTIES' hPPRAISALS OF PENNINGTON COUNTY LODE DEPOSITS. 

(a! P l a i n t i f f s .  M r .  F u l l  examined t h e  Penn ing ton  County l o d e  

d e p o s i t s  on a  d i s t r i c t  by d i s t r i c t  b a s i s ,  and i n  many d i s t r i c t s  h e  

r e p o r t e d  on i n d i v i d u a l  c l a i m s .  He c o n s i d e r e d  t h e  same f a c t o r s  h e  had 
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examined i n  a p p r a i s i n g  t h e  Lawrence County l o d e s .  Based o n  this in for -  

ma t ion ,  and upon the  assumpt ion  o f  u n i f i e d  ownership and o p e r a t i o n  of 

a l l  t h e  c l a i m s  i n  t h e  c o u n t y ,  M r .  F u l l  assumed t h a t  a knowledgeable 

b u y e r  i n  1877 would have e s t i m a t e d  t h a t  t h e  Pennington  County lode 

mines cou ld  be  p r o f i t a b l y  o p e r a t e d  on t h e  basis o f  t h e  figures i n  t h e  

following table:  

Uaily produc t  i o n  
Annual p r o d u c t  i o n  (350 days )  
Average y i e l d  p e r  t o n  
Annual r e t u r n  from p r o d u c t i o n  
Average cost o f p r o d u c t i o n  p e r  t o n  
Annual c o s t  o f  p r o d u c t i o n  
Annual o p e r a t i n g  prof i t  
Net p r o f i t  p e r  t o n  
Expected l i f e  of o p e r a t i o n  
Pre-product  i o n  c o s t s  

150 tons 
52,500 t o n s  

$7 
$367,500 

$4 
$2 10,000 
$157,500 

$3  
5 y e a r s  

$150,000 

M r .  F u l l  expressed h i s  o p i n i o n  t h a t ,  i n  l i g h t  of t h e  r i s k s  i n v o l v e d ,  

a p r o s p e c t i v e  purclloser on t h e  v a l u a t i o n  da t e  would have expected a 

r e t u r n  of 30%. o n  his i nves tmen t .  Applying the Inwood p remise ,  M r .  F u l l  

c a l cu l a t ed  a p r e p r o d u c t i o n  v a l u e  o f  $383,607. ~ ) e d u c t i n g  preproduction 

c o s t s ,  M r .  I ' u l l  cotwluded t l ~ a t  the f a i r  market value of t h e  l o d e  

d e p o s i t s  of Pennington  County was $233,607. 

(b) Defendant. M r .  O b e r b i l l i g  examined several  of  the Penn ing ton  

County lode districts i n  h i s  r e p o r t .  H e  concluded t h a t  none o f  t h e s e  

districts had any market  value on t h e  v a l u a t i o n  d a t e .  
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67. VALUE OF PENNINGTON COUNTY LODE DEPOSITS. 

Based upon  a l l  t h e  e v i d e n c e  i n  t h e  r e c o r d ,  and t h e  p r e c e d i n g  

f i n d i n g s ,  t h e  Commission f i n d s  t h a t  o n  Feb rua ry  28, 1 8 7 7 ,  t h e  

Penn ing ton  County lode d e p o s i t s  had no market  v a l u e .  

68. PENNINGTON COUNTY PLACER DEPOSITS. 

( a ?  T h r e e  m a j o r  s t r e a m s ,  Rapid ,  S p r i n g ,  and B a t t l e  Creeks, 

f l o w  from w e s t  t o  east t h rough  Penn ing ton  County.  P l a c e r  g o l d  d e p o s i t s  

o c c u r r e d  o n  all t h r e e  o f  t h e s e  s t r e a m s  and on some o f  t h e i r  t r i b u t a r i e s .  

W i t 1 1  s e v e r a l  e x c e p t i o n s ,  t h e s e  d e p o s i t s  had been  d i s c o v e r e d  p r i o r  t o  

t h e  d a t e  o f  v a l u a t i o n ,  and claims had been  s t a k e d  f o r  m i l e s  a l o n g  t h e  

s t r e a m s ,  and at v a r i o u s  d r y  l o c a t i o n s  i n  close p r o x i m i t y  t o  the s t r e a m s .  

Tn 1875 t h e  Jenney  e x p e d i t i o n  d i s c o v e r e d  p l a c e r  g o l d  on  S p r i n g  

Creek  and Rapid Creek ,  and on C a s t l e  C reek ,  a t r i b u t a r y  of Rapid Creek .  

I n  his r e p o r t  . Jennty s t a t e d  t h a t  the Rapid Creek  - C a s t l e  Creek a r e a  was 

d e s t i n e d  t o  h e  t h e  most p r o d u c t i v e  a r e a  i n  t h e  h i l l s .  He n o t e d  t h a t  

f o r  f o r t y  miles a l o n g  the c o u r s e  o f  t h e s e  creeks t h e  banks  were  b o r d e r e d  

by d e e p  and e x t e n s i v e  p l a c e r s .  

An influx o f  m i n e r s  fo l l owed  ~ e n n e y ' s  1875 e x p e d i t i o n  and the 

r e p o r t  o f  g o l d  d i s c o v e r i e s .  I n  J u l y  1875, 150 miners were  r e p o r t e d  

work ing  on C a s t l e  C reek .  P lace r  min ing  t o o k  p l a c e  on a number o f  

l o c a t  ions a l o n g  B a t t l e  Creek and i t s  t r i b u t a r i e s .  S e v e r a l  m in ing  

d i s t r i c t s  we re  o r g a n i z e d  b e f o r e  t h e  v a l u a t i o n  d a t e .  

'l'he e a r l y  i n d i v i d u a l  m i n e r s  worked w i t h i n  the c h a n n e l s  o f  t h e  

s t r e a m s  t o  r e c o v e r  r e l a t i v e l y  h i g h - g r a d e  p l a c e r  g o l d  c o n c e n t r a t i o n s .  
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I n  a d d i t i o n  t o  t h e s e  c o n c e n t r a t i o n s ,  t h e r e  were "dry  d igg ings"  

l o c a t e d  i n  and a l o n g  t h e  d r y  t r i b u t a r y  g u l c h e s  and "high bars" o r  

terrace d e p o s i t s  of  g r a v e l s  l o c a t e d  as  much a s  100 f e e t  above t h e  

e l e v a t i o n  o f  t h e  s t r e a m .  T h e s e  p l a c e r  h o l d i n g s  cou ld  n o t  be  e f f i c i e n t l y  

worked by p r i m i t i v e  hand methods employing wheelbarrows and r o c k e r s .  

Many of the s t r e a m  g r a v e l s  were t o o  deep t o  be worked by hand o r  t h e r e  

was i n a d e q u a t e  w a t e r ,  p a r t i c u l a r l y  i n  a d r y  s e a s o n .  The d e p o s i t s  from 

the h i g h  ba r  p l a c e r s  and h i l l  d e p o s i t s  away from t h e  s t r e a m s  were moved 

l:y wagon o r  wheelbarrow t o  chutes b u i l t  t o  s l i d e  pay d i r t  down t o  t h e  

w a t e r  f o r  working.  Even under these c rude  c o n d i t i o n s  l a r g e  amounts of 

gold  were produced.  I t  was known that l a rge  d e p o s i t s  of  go ld -bea r ing  

d i r t  and g r a v e l  were p r e s e n t  but  t h a t  t h e  development o f  t h e  p l a c e r  

d e p o s i t s  r e q u i r e d  the inves tment  of c a p i t a l  i n  dams and f lumes  t o  

b r i n g  the w a t e r  t o  t h e  d e p o s i t s  i n  o r d e r  t o  mine by t h e  h y d r a u l i c  

sys tem,  as  was u l t i m a t e l y  done. 

Once v a l i d  t i t l e  was a s s u r e d  by t h e  ex t ingu i shmen t  o f  I n d i a n  

t i t l e  by the Act  of Feb rua ry  2 8 ,  1877,  mining companies were  o rgan ized  

arid c a p i t a l  r a i s e d  t o  develop t 11e p r o p e r t i e s .  Ex tens ive  improvements 

were completed on  a l l  t h r e e  of the major streams. Miles of  f l u m e s  

and d i t c h e s  were c o n s t r u c t e d  w i t h  s t o r a g e  and d i v e r s i o n  dams t o  i n s u r e  

a c o n t i n u i n g  supp ly  of w a t e r  d~tr ing  t h e  d r y  s e a s o n .  

(b)  On t h e  v a l u a t i o n  d a t e ,  a knowledgeable and w e l l  informed buyer ,  

and knowledgeable and w e l l  informed s e l l e r ,  would have been j u s t i f i e d  

i n  e s t i m a t i n g  t h a t  t h e  p l a c e r s  o f  Rapid Creek and i t s  t r i b u t a r i e s  had a 
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r ema in ing  e x p e c t e d  l i f e  o f  t h r e e  y e a r s ;  t h a t  d u r i n g  t h e  f i r s t  y e a r  

t h e s e  p l a c e r s  c o u l d  be worked by a  t o t a l  o f  f o u r  hundred m i n e r s  

work ing  180  d a y s ,  w i t h  a n  a v e r a g e  y i e l d  o f  t e n  d o l l a r s  p e r  m i n e r  d a y ,  

and a n  a v e r a g e  c o s t  o f  s e v e n  d o l l a r s  p e r  mine r  day ;  t h a t  i n  t h e  s econd  

year the r ema jn ing  p l a c e r s  c o u l d  b e  worked by a t o t a l  o f  t h r e e  hundred 

m i n e r s  work ing  180 d a y s ,  w i t h  a n  a v e r a g e  y i e l d  o f  n i n e  d o l l a r s  p e r  

mine r  d a y ,  and a n  a v e r a g e  c o s t  o f  s e v e n  d o l l a r s  p e r  mine r  d a y ;  and 

t h a t  d u r i n g  t h e  t h i r d  y e a r  t h e  remain ing  p l a c e r s  c o u l d  b e  worked by 

a t o t a l  of two hundred mine r s  work ing  180 d a y s ,  w i t h  a n  a v e r a g e  y i e l d  

o f  e i g h t  d o l l a r s  p e r  mine r  day ,  and a n  a v e r a g e  c o s t  o f  s even  d o l l a r s  

p e r  m i n e r  d a y .  

(c )  On t h e  v a l u a t i o n  d a t e ,  a knowledgeable  and w e l l  in formed 

purchaser ,  and a knowledgeable  and well in formed se l le r ,  would have 

been j u s t i f i e d  i n  e s t i m a t i n g  t h a t  the p l a c e r s  o f  S p r i n g  Creek  and i t s  

t r i b u t a r i e s  had a r ema in ing  e x p e c t e d  l i f e  of three y e a r s ;  t h a t  d u r i n g  

the first year these p l a c e r s  cou ld  be worked by t h r e e  hundred m i n e r s  

work ing  180 d a y s ,  w i t h  an average y i e l d  o f  t e n  d o l l a r s  p e r  mine r  d a y ,  

and an  a v e r a g e  c o s t  of seven d o l l a r s  p e r  m i n e r  d a y ;  t h a t  d u r i n g  t h e  

second  y e a r  t h e  r ema in ing  p l a c e r s  c o u l d  be  worked by 2 5 0  m i n e r s  work ing  

180 daye, w i t h  an average y i e l d  of nine d o l l a r s  p e r  mine r  day ,  and an 

average c o s t  of s e v e n  d o l l a r s  per mine r  d a y ;  and tha t  d u r i n g  the t h i r d  

year t h e  r ema in ing  p l a c e r s  c o u l d  be worked by 150 minero  working  180 

days, with an ave rage .  y i e l d  o f  e i g h t  d o l l a r 8  per miner day, and an 

average cos t  s f  seven d o l l a r s  per mine r  day .  
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(d) On t h e  v a l u a t i o n  d a t e ,  a  knowledgeab l e  and w e l l  i n fo rmed  

buye r ,  and a  knowledgeab l e  and w e l l  in formed s e l l e r ,  would have  been  

j u s t i f i e d  i n  e s t i m a t i n g  t h a t  t h e  p l a c e r s  of Battle Creek  and i t s  

t r i b u t a r i e s  had a r ema in ing  e x p e c t e d  l i f e  o f  t w o  y e a r s ;  t h a t  i n  t h e  

first years these p l a c e r s  c o u l d  b e  worked by 150  m i n e r s  work ing  180 

d a y s ,  w i t h  a n  a v e r a g e  y i e l d  o f  t e n  d o l l a r s  p e r  m i n e r  d a y ,  and an 

average cost of seven dollars p e r  miner day;  and t h a t  i n  the second  year  

thc r ema in ing  p l a c e r s  c o u l d  be worked by one hundred  men work ing  180 

d a y s ,  w i t h  an average y i e l d  of  n i n e  d o l l a r s  p e r  m ine r  d a y ,  and  a n  

average cost of s e v e n  d o l l a r s  p e r  m ine r  d a y .  

69 .  THE PART 11;s ' APPRAISALS OF PENNINGTON COUNTY PLACER DEPOSITS. 

(a)  P l a i n t  i f  is. M r .  F u l l  examined t h e  P e n n i n g t o n  County 

placers  d i s t r i c t  by district. M r .  F u l l  t h e n  used h i s  future income 

approacll t o  va lue  the p l a c e r s  on B a t t l e ,  S p r i n g ,  and Rapid Creeks. 

Rased on the i n fo rma t i -on  t h a t  h e  had o b t a i n e d  by e v a l u a t i n g  t h e  

Battle Creek p l ace r s ,  Nr. F u l l  assumed t h a t  a knowledgeab l e  b u y e r  i n  

2877 would ]lave c ~ ~ i n i a t e d  t h a t  these p l a c e r s  c o u l d  b e  p r o f i t a b l y  

o p e r a t e d  on  t h e  basis of the f o l l o w i n g  f i g u r e s .  

F i r s t  Year (1877) 

Average number  o f  m i n e r s  
Number of work ins  d a y s  
Number o f  miner dal-s 
Average y i e l d  p e r  mine r  s h i f t  
Average cost of product ion p e r  miner s h i f t  
Annual p r o d u c t  i o n  
Annual n e t  g a i n  
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Second Year (1878) 

Average number of m i n e r s  
Number of working  days 
Number of miner d a y s  
Average y i e l d  p e r  mine r  s h i f t  
Average c o s t  o f  p r o d u c t i o n  per mine r  shift 
Annual p r o d u c t  i o n  
Annual ne t  g a i n  

'I 'hird Year  (1879) 

Average n t ~ m l w r  of m i n e r s  
Number o f  work ing  d a y s  
Nttmber of mine r  d a y s  
Average y i e l d  p e r  m ine r  s h i f t  
Average c o s t  o r  p roduc t  i o n  p e r  ~ n i n e r  shift  
Annual p r o d u c t  i o n  
h n u a l  n e t  g a i n  

T o t a l  product- i o n  (1877-1879) 
' r o t a 1  n e t  g a i n  (1877-1879) 

P I .  Ex.  F- 1, [To1-. I ,  p .  3:i6 . ]  

Tilen, based  upon the  i n f o r n a t i o n  he had o l ~ t a i n c d  by examinin:; 

the p l a c e r s  3 f  Sprin;: Cree!< a?d i t s  t r i b d t a r i e s ,  Mr. F u l l  ass:~lnc.d 

t l ra t  a knowledgeable  b u y e r  would have r e c o g n i z e d  the  f o l l o w i n g  pro- 

d , l c t i on  p o t e n t i a l  f o r  t h e s e  p l a c e r s :  

F i r s t  Year (1877)  

Average number of m i n e r s  
Number o f  work ing  d a y s  
Number of m i n e r  days 
Average y i e l d  p e r  mine r  s h i f t  
Average cost  o f  p r o d u c t i o n  pe r  mine r  s h i f t  
Annual p r o d u c t  i o n  
Annual net  g a i n  
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Second Year (1878' - ---_- 
Average number of miners 2 SO 
Number of working days 180 
Number of miner days 45,000 
Average y i e l d  per miner s h i f t  $ 9  
Average cost of production per miner s h i f t  $ 6  
Annual produc t ion  $605,OOO 
Annual net gain $135,000 

Third through Fifty Years (1879-1881) - 
Aderrgo number of miners L 50 
Number of working days (per year) 180 
Number of miner daya (per year)  2 7 , 0 0 0  
Average y i e l d  per miner s h i f t  $ 8  
Average coat or production per miner s h i f t  $ 5  
Anrma 1 product I o n  $2 16,000 
Annual ne t  gain $ 81,000 

Total production (1877-1881) 
T o t a l  n e t  g a i n  (1887-1881) 

I P1. Ex. F - 1 ,  Vol. I ,  pp. 3690370.1 

In a d d i t i o n ,  based upon the  information he had o b t a i n e d  i n  

evaluat 1 1% --he pl."rcers of Rapid Creek and its t r i b u t a r i e s ,  Mr. F u l l  

assumed that  a knowledgeable buyer would have e s t imated  that these 

p lacer8  cou ld  be succersfulf y operated on t h e  f o l l o w i n g  schedule:  

First Year 51877) - - - -  
Average number of miner8 400 
N~mber of working days 180 
Number of miner days 72,000 
Average y i e l d  per miner a h i f t  $10 
Average cost of production per miner s h i f t  $ 7  
Amual  prbduc t i o n  $720,000 
Annual net  gain $216,000 



Average number of miners 300 
haher of working days 180 
briber of miner days %m 
Average yield per  miner s h i f t  $9 
Average cost of producttan per miner  s h i f t  $6 
Annual product ion $486,000 
Annual net gain $162,000 

Third thrmgh  F i f t h  Years (1879- 1881) 

Average number of miners  200 
Number of working days (per yeor) 180 
Mmrber of miner  days ( p v r  year) 36,000 
Average y i e l d  per miner ~ h i f t  $8 
Average co8t of p r o d u c r ~ o n  per miner s h i f t  $5 
Annual production $288,000 
Annual net gain $108,000 

Total production (1877-l881)$2,070,00O 
Total net gain (1877-1881) 702,000 

[ P I .  Cx. F - 1 ,  Vol. I, p. 373.1 

Mr. Full next cxpreared h i s  o p i n i o n  that,  considering the rirka 

i n v ~ l v c d ,  a purchaser of d l  of the Pennington County placers would have 

lr~tptcted a return of 2 5 %  on his investment. Discounting the t o t a l  

m&t incanes from a11  three streams by 259 cumpound interest, Mr. 

F u l l  o b t a i w d  values of $372,OOO f o r  1877 ,  $224,640 for 1878, $105,984 

bt 1873, 977,614 for 1880, and $61,932 for 1881. Adding there 

figures, Mr. Full concluded that the  f a i r  market value of the 

Pmningtan County p l a c e r s  was $861,970. 

(b) Defendant. Mr. Obcrblllig used a royalty approach in valuing 

the placers of Pennington Cmnty .  He hypothesitad a production of 
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$400,000 per y e a r  f o r  t e n  y e a r s  from t h e  p l a c e r s ,  and a c a p i t a l  i n v e s t -  

ment of  $1,000,000 f o r  c o n s t r u c t i o n  of  a l a r g e  flume and a h y d r a u l i c  

mining system, which inves tment  would be recovered a t  t h e  rate of  

$100,090 pe r  year. He then assumed t h a t  t h e  owner o f  t h e  minera l  

p r o p e r t y  would r e c e i v e  y e a r l y  10% of  t h e  5300,000 n e t  p r o f i t .  Then 

app ly ing  the  Inwood premise a t  i n t e r e s t  r a t e s  o f  15%, 20%, and 25%, 

M r .  O b e r g i l l i g  c a l c u l a t e d  values  of  $150,000, 126,000, and $107,000. 

F i n a l l y ,  because  h i s  approach was based upon " c o n j e c t u r e  and pure 

assumpt ion  of f u t u r e  y i e l d , "  M r .  O b e r b i l l i g  c o n c l u d d  t h a t  t h e  f a i r  

market v a l u e  of  t he  I1ennington County p l ace r s  was no more than  $100,000. 

70. VALUE OF P E N N I N G T O N  COUNTY PLACER DEPOSITS. 

Hascd upon a l l  t h e  evidence i n  t h e  r e c o r d ,  and t h e  preceding 

f i n d i n g s ,  thc~ Commission f i n d s  t h a t  on February 28, 1877,  t h e  f a i r  

market va lue  o f  t h e  p l a c e r  d e p o s i t s  of Pennington County was 

$525,C)OO. 

71. CUSTER COUNTY MINERALS. 

(a )  Gold. Cus te r  County was t h e  southernmost county i n  t h e  Black 

H i l l s  gold  r e g i o n .  The f i r s t  go ld  o f f i c i a l l y  r e p o r t e d  i n  t h e  Black 

Hills was l o c a t e d  i n  Cus te r  County by members of t h e  Cus te r  p a r t y  on 

French Creek i n  August 1874. Although t h e  f i r s t  l o d e  claim w a s  recorded 

i n  1875, f e w  of t h e  remaining lode  claims i n  t h e  county were d i scovered  

p r i o r  t o  t h e  d a t e  of  v a l u a t i o n .  By t h e  end o f  1877, a t o t a l  o f  249 

c la ims  were cf record .  By t h e  end o f  1879, t h e r e  were 950 recorded 

c la ims  and s e v e r a l  mining developments were i n  p rogress .  Some p l a c e r  
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mining took p l a c e  a l l  a long  French Creek and on t r i b u t a r i e s  t o  Battle 

Creek, b u t  i t  was n o t  e x t e n s i v e .  

(b )  Mica. P r i o r  t o  t h e  v a l u a t i o n  d a t e ,  miners  recognized m i c n  

d e p o s i t s  i n  C u s t e r  County. As  e a r l y  a s  June 1878, n m i c n  mine was i n  

o p e r a t i o n .  An 1884 r e p o r t  d e s c r i b e s  11 o p e r a t i n g  mica mines.  A ready 

market i n  Chicago pa id  $2.00 t o  $15.00 p e r  pound. Mica was e x t r n c t e d  

o v e r  t h e  p e r i o d  1879 through 1963. The f i r s t  pe r iod  of  mining was 

from 1879 t o  1884. The nex t  from 1906 t o  1911. During World War I1 

about  $1 ,174,000 wor th  of  mica was mined. From 1952 t o  1963,  mica was 

mined and s o l d  t o  t h e  Government. I n  1963 p roduc t ion  ended. A t o t a l  

of  7,067,537 pounds o f  s h e e t  mica and 52,049 t o n s  o f  s c r a p  mica were 

taken f r o m  t h e  Black H i l l s  f o r  t h e  pe r iod  1879 through 1963, with a 

v a l u e  of $4 ,080,779,  

72. THE PARTIES' APPRAISALS OF CUSTER COUNTY MINEKALS, 

( a )  Y l a i n t i f f s .  M r .  F u l l  examined t h e  ev idence  of r eco rd  on t h e  

C u s t e r  County l o d e  g o l d ,  p l a c e r  go ld ,  and mica d e p o s i t s .  Based on t h i s  

in fo rma t ion  he s t a t e d  his op in ion  t h a t  an informed buyer  o r  seller i n  

1877 would have va lued t h e  m i n e r a l  p o t e n t i a l  of C u s t e r  County a t  

$40,000. 

(b )  Defendant .  Hr. O b e r b i l l i g  examined t h e  evidence  of  record on 

t h e  C u s t e r  County m i n e r a l s .  Based on an e s t i m a t e d  y e a r l y  go ld  p roduc t ion  

of $250,000, M r .  O b e r b i l l i g  c a l c u l a t e d  t h e  value of  a t e n  y e a r  107; 
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r o y a l t y  discounted a t  25%. He concluded t h a t  t h e  v a l u e  o f  t h e  lode  

and placer gold d e p o s i t s  was $90,000. H e  f u r t h e r  es t imated  t h a t  t h e  

value of  t h e  mica d e p o s i t s  was $25,000. 

73.  VALUE OF CUSTER COUNTY MINERALS. 

Based upon a l l  t h e  evidence of record ,  and t h e  preceding f i n d i n g s ,  

t h e  Commission f i n d s  t h a t  on February 2 8 ,  1877, t h e  f a i r  market va lue  

of t h e  minera l  d e p o s i t s  of Cus te r  County was $40,000. 

74. OTHER MINERALS OF THE: BLACK HILLS.  

The Black H i l l s  conta ined va luab le  minera l s  i n  a d d i t i o n  t o  gold 

and m i c a .  Tin was known t o  be p resen t  i n  1876 but i t  was 1883 b e f o r e  

i t  was Pound i n  q u a n t i t y  i n  [ 'ennington County and l a t e r  i n  Lawrence 

County. E f f o r t s  t o  produce t h e  t i n  were not  p r o f i t a b l e .  

Tungsten was found i n  t h e  Black Hills i n  t h e  e a r l y  1880's and about 

$1,378,694 i n  ore and concen t ra tes  were e x t r a c t e d  from 1898 through 1963. 

Coal was found i n  June 1877 i n  western  Wyoming near  t h e  Black 

I l i l l s , a n d  a year  l a t e r  c o a l  was found i n  t h e  Black H i l l s .  The t o t a l  

productioin of  c o a l  from the  Black H i l l s ,  i n c l u d i n g  t h e  nor thwes te rn  p o r t i o n  

in Wyoming, was r e p o r t e d  a t  $31 m i l l i o n .  

O i l  springs  were discovered i n  Custcr  County e a r l y  i n  1878, bu t  

the i n d u s t r y  d i d  m t  advance. 

Nei ther  t h e  p a r t i e s  nor t h e i r  exper t  w i t n e s s e s  a t t a c h e d  any va lue  

to  these m i n e r a l s .  The Commission f i n d s  t h a t  on February 28 ,  1877, t h e s e  

miscel laneous  mineral  d e p o s i t s  had no market va lue .  
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75 .  V:\LljE OF MINERAL LANDS. 

Baaed upon a l l  t h e  evidence in the record, and a11 the preceding 

f tnd ings  on minerals, t!te Co.misaion f i n d s  that on February 28 ,  1877, 

the f a i r  market value  of a l l  the mineral lands i n  t h e  subject  tract 

76. TOTAL VALUE. ---- 
0.1 February 28,  1877, the entire subject tract had a fa i r  market 

"OXJ M l N E D  PRIOR TO FEBRUARY 28 ,  1817_. , ------ 
A r t t c l e  I 1  of the Treaty of Aprf 1 2 9 ,  1868, 15 S ta t .  635, 6 3 6 ,  

after d e s c r i b i n g  the boundaries of the Great Sioux Reservation, which 

h c l u d e d  the  subject area, provided a8 follows: 

. . . and the United States n w  rrolemly agrees that no 
persons except those herein designated and autl~orized so 
to do, and except such o f f i c e r s ,  agents, and employes of 
t h e  government as m y  be authorired to e n t e r  upon Indian 
reaervat ion8 i n  d i s c h a r g e  of dut Les enjo ined  by law, s h a l l  
ever be permitted to pass over, settle upon, or reside i n  
the t e r r i t o r y  described in this ar t i c l e ,  or i n  such t e r r i -  
tory as m y  be added to this reservation for the u s e  of 
said Indians, . . . 

As has already been i n d k a t e d  in f i n d f n g s  4 and 5, above, the 

~ t t - e d  States failed to keep mauthorized persons, inc lud ing  non- 

I n d i m  prospectors and miners, from entering onto the subject tract ,  

and, a t  least a f ter  the Allison Canaission failed to  induce the Sioux 

to  cede the H a c k  1Itlls to the United Stater ,  adopted a policy and 

took v c i f  fc  act ions which encouraged unauthorized persons to enter 



o n t o  t h e  s u b j e c t  t r a c t .  As a r e s u l t  o f  t h i s  p o l i c y  and t h e s e  a c t i o n s  

many n o n h d i a n s  e n t e r e d  t h e  s u b j e c t  t r a c t ,  e s t a b l i s h e d  towns,  o r g a n i z e d  

mining  d i s t r i c t s ,  f i l e d  and developed min;.ng c l a i m s ,  and mined and 

removed g o l d  from t h e  Grea t  S ioux R e s e r v a t i o n .  The p l a i n t i f f s  have  

neve r  r e c e i v e d  any compensa t ion  f o r  g o l d  mined and removed p r i o r  t o  

Feb rua ry  2 8 ,  1877. 

78. - T l l E  PAR'L'IES APPRAISAL OF COLD MINED PRIOR ------ 
TO FEBRUARY - 28 ,  1873. 

P l a i n t i f f s .  In  a l e t t e r  w r i t t e n  t o  M r .  Myers, p l a i n t i f f s '  (a' ---- 
general a p p r a i s e r ,  on A p r i l  13, 1970,  M r .  F u l l  s t a t e d  his o p i n i o n  as t o  

t h e  e x t e n t  of g o l d  p r o d u c t i o n  p r i o r  t o  t h e  d a t e  o f  v a l u a t i o n .  After 

reviewing t h e  e v i d e ~ c e  o f  e a r l y  p r o d u c t i o n  from t h e  Pennington  County 

p l a c e r s ,  t h e  Lawrence Count!. p l a c e r s ,  and t h e  Lawrence County cement 

mines ,  M r .  F u l l  concluded that the g r o s s  v a l u e  of t h e  go ld  removed 

p r i o r  t o  February  2 8 ,  1877 was a s  f o l l o w s :  

Pennington  County P l a c e r s  $200,000 

1,awrence County P l a c e r s  2 ,000 ,000  

Lawrence County Cement Mines - 50,  OOQ 

T o t a l  $2 ,250,000 

M r .  F u l l  f u r t h e r  e s t i m a t e d  tha t  t h e  n e t  o p e r a t i n g  p r o f i t s  & r i v e d  

from this gold  p r o d u c t i o n  was a s  f o l l o w s :  

Penning t  on County P l a c e r s  $ 50,000 

Lawrence County P l a c e r s  1 ,000 ,000  

Lawrence County Cement Mines 25 ,000 
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(b)  Defendant .  I11 a l e t t e r  t o  d e f e n d a n t ' s  a t t o r n e v  written 

on June 12, 1970, M r .  O b e r h i l l i g  expressed h i s  o p i n i o n  as t o  t h e  

e x t e n t  of g o l d  p r o d u c t i o n  p r i o r  t o  t h e  d a t e  o f  v a l u a t i o n .  Mr. 

~ b e r b i l l i g  a c c e p t e d  Mr. F u l l ' s  c o n c l u s i o n s  as t o  t h e  g r o s s  v a l u e  

o f  t h e  g o l d  removed p r i o r  t o  February  2 8 ,  1877 .  However, i n  t h e  

i n s t a n c e s  o f  t h e  p l a c e r  go ld  o p e r a t i o n s  i n  Penn ing ton  and Lawrence 

c o u n t i e s ,  !le s ta ted  h i s  o p i n i o n  t h a t  M r .  F u l l ' s  e s t i m a t e s  of n e t  

p r o f i t  were  too h i g h .  

M r .  O h e r b i l l i g  ca lcu la ted  t he  c o s t s  t o  the p l a c e r  o p e r a t i o n s  

from wages,  t o o l s ,  water,  and s t r i p p i n g  o p e r a t i o n s .  For  the Lawrence 

County p l a c e r s  t h e s e  cos ts  t o t a l ed  $1 ,710 ,000  f o r  t h e  vear 1876. 

M r .  O h e r b i l l i g  conc luded  t h a t  t h e  net p r o f i t  f rom t h e  p l a c e r  operat ions 

could n o t  be  more t h a n  10X o f  t h e  gross p r o d u c t i o n .  

VALUE OF GOLD MINED P R I O R  TO FEBRUARY 28, 1877. 7 9 *  --- 
Based upon a l l  t h e  e v i d e n c e  i n  t h e  r e c o r d ,  and t h e  p r e c e d i n g  

f f n d i n g s ,  t h e  Commission f i n d s  t h a t  t h e  g o l d  mined f r o m  the s u b j e c t  

t r a c t  p r i o r  t o  Feb rua ry  2 8 ,  1 8 7 7 ,  had a g r o s s  v a l u e  o f  $2,250,000, and 

3 value i n  the ground  t o  p l a i n t i f f s  o f  $450,000.  

80. DkS LGNATION OF WACOX ROADS. 

A t  its 1877  session, t h e  L e g i s l a t i v e  Assembly o f  Dakota T e r r i t o r y  

a u t h o r i z e d  t h e  e s t a b l i s h m e n t  of three wagon roads t h r o u g h  the Sioux  

r e s e r v a t i o n  fron;  t h e  Missour i  R i v e r  t o  t h e  Black Uills. As Dakota  

T e r r i t o r y  had n o  j u r i s d i c t i o n  over t h e  r e s e r v a t i o n ,  a n  u n d e r s t a n d i n g  

was reached unde r  which t h e  Pres iden t  of t h e  United States would app rove  
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t h e  s e l e c t i o n  of  r o u t e s  made by t h e  c o m i s s i o n e r s  appo in ted  by t h e  

t e r r i t o r i a l  gove rnor .  The r o u t e s  were su rveyed  d u r i n g  t h e  w i n t e r  o f  

1877. I n  A p r i l  1 8 7 7  t h e  \Jar Department i s s u e d  a  c i r c u l a r  which r ecogn ized  

and approved the three r o u t e s ,  a s  follows: 

Route So. 1. Beginning a t  Bismarck,  Dakota,  
t h e  p r e s e n t  w e s t e r n  te rminus  of  t h e  Nor thern  P a c i f i c  
R a i l r o a d .  I t  w j l l  c r o s s  t h e  103d mer id ian  of  l o n g i t u d e  
( t h e  w e s t e r n  boundary of  the Sioux  R e s e r v a t i o n )  on the 
s h o r t e s t  and most p r a c t i c a b l e  r o u t e  t o  Deadwood C i t y .  

Route No. 2 .  Beginning a t  a  p o i n t  on t h e  r i g h t  
bank cf the Missour i  R i v e r ,  known as F o r t  P i e r r e ,  o r  
a t  some p o i n t  n o t  more t han  e i g h t e e n  m i l e s  n o r t h  of  
t h a t  place,  i t  w i l l  c r o s s  t h e  103d m e r i d i a n  on t h e  
s h o r t e s t  and most p r a c t i c a b l e  r o u t e  t o  Deadwood C i t y .  

Route No. 3. Beginning a t  t h e  Yankton c r o s s i n g  
of  t h e  Missour i  R ive r ;  t hence  up t h e  s o u t h  bank of  
t h e  M i s s o u r i  and Niobra ra  r i v e r s  to i t s  c r o s s i n g  
o p p o s i t e  the mouth of t h e  Keha-Paha River; t hence  up 
t h e  l a t t e r  t o  n e a r  t h e  s o u r c e  of Porcupine  Creek t o  
t h e  103d mer id ian ,  on t h e  s h o r t e s t  and most p r a c t i c a b l e  
r o u t e  t o  Custer City. 

All peop le  who e s t a b l i s h  themselves  a t  s t a t i o n s  
a l o n g  these l i n e s  a r e  n o t i f i e d  t h a t  such e s t a b l i s h i n g  
w i l l  not  c a r r y  wi th  i t  any p r o p r i e t a r y  r i g h t  t o  t h e  
l a n d ,  which w i l l  be s u b j e c t  t o  c o n d i t i o n s  which may be 
imposed by t h e  s e c r e t a r y  o f  war. [Yl. Ex. CB-18: 1 G. 
Kingsbury, H i s t o r y  of  Dakota T e r r i t o r y  981 (1915).] 

81. COMPENSATION STATED I N  THE 1877 A:. 

A r t i c l e  5  of  t h e  A c t  of February 28, 1577, 19 S t a t .  254, 256, pro-  

v i d e s  a s  f o l l o w s :  

I n  c o n s i d e r a t i o n  of t he  foregoing c e s s i o n  of  terri- 
t o r y  and r i g h t s ,  and upon f u l l  compliance with each 
and eve rv  o b l i g a t i o n  assumed by t h e  s a i d  I n d i a n s ,  the 
United S t a t e s  does agree t o  p r o v i d e  all necessarv a i d  
to a s s i s t  t h e  s a i d  Indians i n  the work of civilization; 
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t o  f u r n i s h  t o  them s c h o o l s  and i n s t r u c t i o n  i n  mechanical  
and a g r i c u l t u r a l  a r t s ,  a s  provided for by t h e  t r e a t y  of  
1868. Also t o  p rov ide  t h e  s a i d  I n d i a n s  w i t h  s u b s i s t e n c e  
c o n s i s t i n g  o f  a  r a t i o n  f o r  each i n d i v i d u a l  of  a pound 
and a h a l f  of b e e f ,  ( o r  i n  l i e u  t h e r e o f ,  one h a l f  pound 
o f  bacon,)  one-half pound of  f l o u r ,  and one-half pound o f  
c o r n ;  and f o r  eve ry  one hundred r a t i o n s ,  f o u r  pounds of 
c o f f e e ,  e i g h t  pounds of s u g a r ,  and t h r e e  pounds o f  beans ,  
o r  i n  l i e u  o f  s a i d  a r t i c l e s  t he  e q u i v a l e n t  t h e r e o f ,  i n  t h e  
d i s c r e t i o n  of t h e  Commissioner of Ind ian  Affairs.  Such 
r a t i o n s ,  o r  s o  much t h e r e o f  a s  may be n e c e s s a r y ,  s h a l l  
be  con t inued  u n t i l  t h e  I n d i a n s  a r e  a b l e  t o  suppor t  them- 
selves.  R a t i o n s  a h a l l ,  i n  a l l  c a s e s ,  b e  i s s u e d  t o  t h e  
head of each s e p a r a t e  f ami ly ;  and whenever schools s h a l l  
have been provided by t h e  Government f o r  s o i d  I n d i a n s ,  no  
r a t i o n s  s h a l l  be i s s u e d  f o r  c h i l d r e n  between t h e  aRes of 
s i x  and f o u r t e e n  y e a r s  ( t he  s i c k  and i n f i r m  excep ted )  
u n l e s s  such c h i l d r e n  s h a l l  r e g u l a r l y  a t t e n d  schoo l .  
Whenever the  aa id  I n d i a n s  s h a l l  be l o c a t e d  upon l a n d s  
which are s u i t a b l e  f o r  c u l t i v a t i o n ,  r a t i o n s  shall b e  i s s u e d  
o n l y  t o  t h e  pe r sons  and f a m i l i e s  of  t h o s e  pe r sons  who 
labcr, ( t h e  aged,  s i c k ,  and inform excepted;) and as an 
incent ive  t o  i n d u a t r i a u s  hah i ta  t h e  Commissioner of  Indian 
Affairs nay prov ide  t h a t  such p e r s o n s  be f u r n i s h e d  i n  
paymcnt f o r  the ir  l a b o r  such o t h e r  necessary articles as 
are r e q u i r r j t e  f o r  c i v i l i z e d  l i f e .  The Government will a i d  
said Tndinns aa f a r  as p o s s i b l e  i n  f i n d i n g  a market for 
t h e i r  eu rp lua  p roduc t ions ,  and i n  f i n d i n g  employment, end 
will purchawe such s u r p l u s ,  as  far  ao may be r e q u i r e d ,  for 
 upp plying food t o  thone I n d i a n s ,  p a r t i e s  t o  this aareement, 
who are unab le  t o  s u s t a i n  themselves; and w i l l  a l s o  employ 
I n d i o n ~ ,  eo f a r  a s  p r a c t i c a b l e ,  i n  t h e  perfarmanee  of 
Covornmant work upon t h e i r  rcservat i on .  




