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BEFORE THE INDIAN CLAIMS COMMISSION 

THE SIOUX NATION OF INDIANS, 1 
consisting in part of the 1 
SIOUX TRIBE OF THE ROSEBUD 1 
INDIAN RESEXVATION, SOUTH DAKOTA; 1 
THE SIOUX TRIBE OF THE STANDING 1 
KOCK I N D I A N  RESERVATION, NORTH AND 1 
SOUTH DAKOTA; THE SIOUX TRIBE OF 1 
THE PINE RIDGE INDIAN KESERVATION, 1 
SOUTH DAKOTA; THE SIOUX TRIBE OF THE ) 
CROW CREEK INDIAN KESERVATION, SOUTH ) 
DAKOTA; THE SIOUX TRIBE OF THE LOWER ) 
BKULE INDIAN RESERVATION, SOUTH DAKOTA;) 
THE SIOUX TRIBE OF THE CHEYENNE RIVER ) 
RESERVATION, SOUTH DAKOTA; THE SIOUX ) 
TRIBE OF THE SANTEE INDIAN RESERVATION,) 
NEBRASKA; AND THE SIOUX TRIBE OF THE ) 
FORT PECK INDIAN RESERVATION, MONTANA, ) 

1 
Plaintiffs, 1 

v. 1 
1 

THE UNITED STATES OF AMERICA, ) 
) 

Defendant. 1 

Docket No. 74-B 

Decided:  F e b r u a r y  lh, 1974 

Appearances: 

A r t h u r  Lazarus, Jr., W i l l i a m  Howard Payne, 
Marvin J. Sonosky, Attorneys for Plaintiffs. 

Craig A. Decker, with whom was Assistant 
Attorney General Shiro Kashiwa, Attorneys 
for Defendant. 

OPINION OF THE COMMISSION 

V a n c e ,  Commissioner, delivered the opinion of the Commission. 

The plaintiffs have brought this claim under various clauses of 
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S e c t i o n  2 of t h e  I n d i a n  Claims Commission A c t ,  25 U.S.C. 5 70a (19701, 

seeking a d d i t i o n a l  compensat ion f o r  t h e i r  l a n d s  and o ther  interests o b t a i n e d  

by t h e  Uni ted  S t a t e s  under t h e  Act of February 28, 1 8 7 7 ,  19 Stat. 254. The 

p l a i n t i f f s  have a l s o  amended t h e i r  p e t i t i o n ,  by leave of  t h e  Commission, t o  

i n c l u d e  claim f o r  compensat ion f o r  m i n e r a l s  removed from p l a i n t i f f s '  

lands by n o n l n d i a n s  p r i o r  t o  February  28, 1877.  

BACKGROUND OF THE CLAIM RiD ISSUES TO BE DETERMINED 

The o r i g i n a l  p e t i t i o n  i n  Docket 7 4  was f i l e d  by t h e  p l a i n t i f f s  on 

August 15, 1950. On A p r i l  5 ,  1954,  a f t e r  a t r i a l  and t h e  f i l i n g  of b r i e f s  

by t h e  part ies ,  t h e  Commission issued an o rder  d i s m i s s i n g  Docket 74. 

Sioux Tribe of I n d i a n s  v .  U n i t e d  S t a t e s ,  2 Tnd. C1. Corn. 646. Th i s  

d e t e r m i n a t i o n  of t h e  Commission was a f f i r m e d  by t h e  Cour t  of Claims on 

July 7 ,  1956, 146 F. Supp. 229. 

After o b t a i n i n g  new a t t o r n e y s ,  t h e  p l a i n t i f f s  f i l e d  before t h e  Cour t  

of Claims motions f o r  3 new trial and t o  v a c a t e  t h e  c o u r t ' s  judgment of 

affirmance. I n  s u p p o r t  of t h e i r  mot ions ,  p l a i n t i f f s  a l l e g e d  (1) t h a t  

because of i n e f  fcctive and inadequa te  counse l  t h e i r  claims had been  d e c i d e d  

by t h e  Commission on t h e  b a s i s  of an incomple te  r e c o r d ;  ( 2 )  t h a t  the 

Commission erred i n  not  i ndependen t ly  i n v e s t i g a t i n g  t h e i r  c l a im;  (3)  t h a t  

some of t h e  Commission's f i n d i n g s  of f a c t  were  n o t  s u p p o r t e d  by any evidence; 

and c4)  t h a t  p l a i n t i f f s '  r i g h t s  shou ld  n o t  be p re jud iced  by an e r r o n e o u s  

c o n c e s s f o n  of f a c t  by p l a i n t i f f s '  p r i o r  counsel. The c o u r t  granted t h e  

p l a i n t i f f s '  motions t o  t!le e x t e n t  i t  v a c a t e d  i ts  judgment o f  a f f i r m a n c e  and 

remanded t h e  c a s e  t o  t h e  Conmission w i t h  i n s t r u c t i o n s  that t h e  Commission 
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d e t e r m i n e  

(1) w h e t h e r  t h e  c l a i m a n t  I n d i a n  t r i b e s  are en- 
t i t l e d  on t h e  b a s i s  of t h e  s t a t e m e n t s  made i n  
s u p p o r t  of t h e  above mot ions  t o  I l ; t v ~ a  the y roof  
i n  t h i s  case r eopened ,  and (2 )  i f  s o ,  t o  r e c e i v e  
t h e  a d d i t t o n a l  p roo f  s o u g h t  t o  b e  o f f e r e d  and on 
t h e  b a s i s  t h e r e o f ,  t o g e t h e r  w i t h  t h e  r e c o r d  a l r e a d y  
made, r e c o n s i d e r  i ts  p r i o r  d e c i s i o n  i n  t h i s  m a t t e r .  

S ioux  T r i b e  of I n d i a n s  v. Un i t ed  S t a t e s ,  App. No. 4-55 ( C t  . C1. , Nov. 5, 1958). 

In  a c c o r d a n c e  w i t h  t h e  c o u r t ' s  i n s t r u c t i o n s ,  on Novmber 19,  1958 ,  the 

Commission d e c i d e d  t o  r eopen  t h e  p r o o f  i n  Docket 74 iuld announced t h a t  i t  

would r e c o n s i d e r  its p r e v i o u s  d e c i s i o n .  Subsequcn t ly  , on November 4 ,  1960,  

t h e  Commission a l l owed  t h e  p l a i n t i f f s  t o  amend t h e i r  p e t i t i o n ,  w i t h  the 

r e s u l t  t h a t  t h e  claims based  on t h e  Act of  Feb rua ry  28, 1877 ,  19 S t a t .  254, 

we re  s e g r e g a t e d  i n t o  Docket 74-B, and t h e  c l a i m s  b a e d  on t h e  T r e a t y  of 

A p r i l  29, 1868, 15 S t a t .  635 ,  remained  i n  Docket 74.  

On Oc tobe r  29, 1968,  t h e  Commission o r d e r e d  t h a t  t h r e e  q u e s t i o n s  b e  

s e t  f o r  d e t e r m i n a t i o n  i n  Docket 74-B, as f o l l w s :  

1. What l a n d  and r i g h t s  d i d  t h e  U n i t e d  S t a t e s  
a c q u i r e  from t h e  S i o u x  by t h e  Act  of  February 28 ,  
1877 ,  C. 7 2 ,  1 9  S t a t .  254, 1 Kapp le r  168, and what  
were t h e  e x t e r i o r  l i m i t s  ( a )  o f  t h e  l a n d  s o  a c q u i r e d  
and ( b )  of t h e  a r e a  s u b j e c t  t o  t h e  r i g h t s  s o  a c q u i r e d ?  

2. 'Jas t h e r e  any c o n s i d e r a t i o n  f o r  d e f e n d a n t ' s  
a c q u i s i t i o n  o f  l a n d  and r i g h t s  unde r  t h e  1877  Act 
a n d ,  i f  s o ,  what c o n s t i t u t e d  s u c h  c o n s i d e r a t i o n .  

3 .  If  t h e r e  was no c o n s i d e r a t i o n  f o r  d e f e n d a n t ' s  
a c q u i s i t i o n  o f  l a n d s  and r i g h t s  unde r  t h e  1877 Act ,  
was there any payment f o r  s u c h  a c q u i s i t i o n ?  

I n  r e s p o n s e  t o  t h e  f i r s t  q u e s t i o n ,  p l a i n t i f f s  s u b m i t t e d  a memorandum 

a s s e r t i n g  t h a t  under  t h e  1877  act  t h e  Un i t ed  S t a t e s  a c q u i r e d :  
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(1) The Black H i l l s  p o r t i o n  of t h e  Grea t  S i o u x  
R e s e r v a t i o n  c o n t a i n i n g  about  7,345,157 acres: in 
which p e t i t i o n e r s  h e l d  recogni  zed t i t l e  p u r s u a n t  
t o  A r t i c l e  2 of t h e  T r e a t y  o f  A p r i l  29, 1868,  supra. . . . 
( 2 )  The r i g h t  of t h e  S ioux  under Article 11 of t h e  
1868 T r e a t y  " t o  hun t  on any l ands  n o r t h  of t h e  [ s i c ]  
Nor th  Platte,  and on t h e  Republ ican  Fork of t h e  Smoky 
H i l l  River, as long as t h e  b u f f a l o  may range t h e r e o n  i n  
such  numbers as t o  j u s i t f y  t h e  chase .  . . ." 

(3) The l a n d s ,  i n t e r e s t s  i n  l a n d s  and o t h e r  r i g h t s  
h e l d  by the Sioux n o r t h  of t h e  North P l a t t e  R i v e r  and 
c a s t  o f  t h e  s u m m i t s  of t h e  B i g  Horn Mountains p u r s u a n t  
t o  A r t i c l e  5 of t h e  1851 For t  Laramie Treaty and A r t i c l e  
16 o f  the 1868 T r e a t y .  . . . 
(4)  'I'hrec r ights-of-way f o r  roads  through t h e  Great 
S i o u x  R e s e r v a t i o n ,  and t he  r i g h t  of f r e e  n a v i g a t i o n  
a l o n g  t h e  . ' I issouri  River  through t h e  r e s e r v a t i o n .  
[ P l a i n t i f f s '  Elemorandurn Def in ing  Lands and R igh t s  
Acquired by t h e  U n i t e d  S t a t e s  Under  t h e  A c t  of 
February 2 8 ,  1 8 7 7 ,  p p .  7-9.1 

P l a i n t i f f s '  memorandum s t a t e d  t h a t  t h e  e x t e n t  of  t h e  r i g h t s  a s s e r t e d  i n  

paragraphs ( 2 )  and ( 3 )  would b e  de termined i n  Docket 74. 

I n  its re sponse  t o  p l a i n t i f f s  ' memorandum, de fendan t  acknowledged t h a t  

i t  had o b t a i n e d  from p l a i n t i f f s  tlle Black H i l l s  p o r t i o n  o f  t h e  Grea t  S ioux 

Reservation, b u t  denied  t h a t  i t  had o b t a i n e d  any o t h e r  cornpensable i n t e r e s t  

under  t h e  1877  a c t .  

In  d e c i s i o n s  e n t e r e d  i n  Docket 74  on J u l y  8 ,  1970, S i o u x  T r i b e  v. Uni ted  

Sta tes ,  23 Ind. C1. Comm. 358, and in Dockets 74 and 74-3 on November 30, 1970,  

S i o u x  N a t i o n  v. Uni t e d  S t a t e s ,  24 Ind.  C 1 .  Comm. 9 8 ,  t h e  Commission de termined 

that  under A r t i c l e s  XI andXV1 of  t h e  1868 t r e a t y  t h e  p l a i n t i f f s  had t h e  r i g h t  

t o  hunt  over c e r t a i n  t e r r i t o r i e s  d e s c r i b e d  i n  t h e  op in ions .  The Commission 

f u r t h e r  determined t h a t  t h e  p l a i n t i f f s  c o u l d  r e c o v e r  f o r  tile l o s s  of  these  
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r i g h t s  i n  Docket 74-B o n l y  i f  t h e y  c o u l d  p r o v e  t h a t  t h e  r i g h t s  had a 

g r c a t e r  v a l u e  i n  1877 t h a n  when t h e  p l a i n t i f f s  o b t a i n e d  them. Un 

December 29 ,  1970 ,  p l a i n t i f f s  n o t i f i e d  t h e  Commission t h a t  t hey  d i d  n o t  

i n t e n d  t o  p u r s u e  t h e i r  claims f o r  l o s s  o f  A r t i c l e s  KT: nndXVl h u n t i n g  r i g h t s ,  

and d i d  n o t  d e s i r e  t h a t  a t r i a l  b e  s e t  o n  t h e  q u e s t i o n  whether any f u r t h e r  

compensa t ion  was due  them f o r  t h e  l o s s  of  t h o s e  r i g h t s .  

The r e m a i n i n g  i s s u e  unde r  q u e s t i o n  1 o f  t h e  Commission's o r d e r  o f  

O c t o b e r  2 9 ,  1968-p la in t  i f  f s  ' c l a i m  b a s e d  on  t h e  a l l e g e d  a c q u i s i t i o n  by 

d e f e n d a n t  o f  r i g h t s  o f  way and t h e  r i g h t  t o  f r e e  n a v i g a t i o n  t h rough  

p l a i n t i f f s '  r e s e rva t i on - -was  n o t  b r i e f e d  by t h e  p a r t i e s  u n t i l  t h ey  w e r e  

i n s t r u c t e d  t o  do  s o  by t h e   omm mission's o p i n i o n s  o f  Sep tember  1 3 ,  1 9 7 2 ,  

28  Ind .  C 1 .  Comm. 4 2 5 ,  430-31, and November 29,  1372 ,  29 Inn .  C 1 .  Comm. 180, 

184-86. Tha t  i s s u e  w i l l  b e  d e t e r m i n e d  i n  t h i s  d e c i s i o n .  

I n  r e s p o n s e  t o  q u e s t i o n s  2  and 3 of t h e  Commission 's  o r d e r  of  

O c t o b e r  29 ,  1968 ,  p l a i n t i  f f s  ' s u b m i t t e d  a  memorandum a s s e r t i n g  

(1)  t h a t  t he r e  w a s  no  " c o n s i d e r a t i o n "  f o r  t h e  l a n d s  
and r i g h t s  which t h e  Un i t ed  S t a t e s  a c q u i r e d  unde r  t h e  
Act  of Feb rua ry  2 8 ,  1877  . . . ; ( 2 )  t h a t  moneys 
expended by t h e  Un i t ed  S t a t e s  u n d e r  t h e  1877 Act we re  
g r a t u i t i e s  and were n o t  payments  on a p u r c h a s e  p r i c e  
f o r  t h e  l a n d s  t h e  Un i t ed  S t a t e s  a c q u i r e d  p u r s u a n t  t o  
t h e  1877  Act  . . . ; and ( 3 )  t h a t  even  i f  any new 
b e n e f i t s  c o n f e r r e d  upon p e t i t i o n e r s  by t h e  1 8 7 7  Act 
w e r e  t r e a t e d  as e i t h e r  c o n s i d e r a t i o n  o r  payment f o r  
S i o u x  l a n d s ,  i n t e r e s t s  i n  l a n d s  and o t h e r  r i g h t s ,  
s u c h  c o n s i d e r a t i o n  o r  payment ( a s  t h e  casc may b e )  a t  
a maximum c o n s i s t e d  o f  t h e  1877 c a p i t a l i z e d  v a l u e  of 
t h e  Government 's  p romi se s  w i t h  r e s p e c t  t o  s u b s i s t e n c e ,  
less t h e  1877  c a p i t a l i z e d  v a l u e  of t h e  ~ o v c m m e n t ' s  
u n f u l f i l l e d  o b l i g a t i o n s  u n d e r  t h e  T r e a t y  of  A p r i l  29 ,  
1868 .  . . . [ P l a i n t i f f s  ' tlemorandum I>ef i n i n g  Cons ide r -  
a t i o n  P a i d  by t h e  U n i t e d  S t a t e s  Under t h e  Act of 
Feb rua ry  28 ,  1877 ,  pp.  11-12 . ]  
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In its r e p l y  to p l a i n t i f f s '  memorandum, d e f e n d a n t  a s s e r t e d  t h a t  t h e r e  

was cons ide r a t i on  f o r  its a c q u i s i t i o n  of l a n d s  and r i g h t s  under t h e  1877  

a c t ,  which  consisted of all monetary and property interests t h a t  passed 

from t h e  d e f e n d a n t  to t he  p l a i n t i f f s  under t h e  terms of t h e  a c t .  Defen-  

dant contcndd t h a t  t h r o u g h  J u n e  30, 1951, p l a i n t i f f s  had r e c e i v e d  

$52,139,223.93 i n  c o n s i d e r a t i o n ,  i n  a d d i t i o n  t o  t h e  900 ,000  acre  t r a c t  

of l and  which t h c v  rcceivcd u n d e r  t h e  1 8 7 7  a c t .  

I n  its memorandum on t h e  c o n s i d e r a t i o n  i s s u e ,  d e f e n d a n t  a l s o  raised 

t h e  i s s u e  w h e t h e r  t b e  d e r i s i o n  of the Cour t  of Claims i n  S i o u x  T r i b e  v .  

United  S t a t e s ,  97 C t .  C 1 .  61.3 ( 1 9 4 2 ) ,  ctrt. d e n i e d ,  318 U.S. 789 ( 1 9 4 3 ) ,  - 
b a r s  the p l a i n t i f f s  f r o m  asserting t h n t  the 1877 a c t  c o n s t i t u t e d  a F i f t h  

Amendment t a k i n g  o f  t h e i r  l a n d s .  I n  t h e i r  r e p l y  memorandum, plaintiffs 

a s s e r t e d  t h n t  t h ~  rcs j u d i c a t a  i s s u e  was ra i sed  p r e m a t u r e l y ,  and d i d  no t  

respond to it .  

On Deccmber 18, 1973,  tilt . .  Commission hea rd  oral argument on t h e  res 

l u d i c a t n  issue and thc. other  issues p r e s e n t e d  i n  t h e  p a r t i e s '  consideration 

memornndn. Wp shall dctcrmine a11  t h e s e  issues i n  t h i s  d e c i s i o n .  

T r i a l  (311 t h e  1 8 7 7  f a i r  marke t  vnLut of t h e  Black  H i l l s  p o r t i o n  o f  t h e  

C;rt.;lt Sioux R c s c r v n t i o n  was lwlcJ i n  two p a r t s ,  i n  November 1969 and May I 
1970. 1 In c h i s  d e r i s i o n  we s h a l l  d e t e r m i n e  t h e  v a l u e  of p l a i n t i f f s  ' l a n d .  

BY its o r d e r  of November 23, 1972 ,  29 I n d .  C 1 .  Corn. 180, 157, t h e  

Commission p e r m i t t e d  t h e  p l a i n t i f f s  t o  amend t h e i r  p e t i t i o n  t o  i n c l u d e  a 
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c l a i m  f o r  compensa t i on  f o r  m i n e r a l s  removed f rom t h e  G r e a t  S i o u x  Kescrva- 

t i o n  p r i o r  t o  F e b r u a r v  28 ,  1877.  I n  t h i s  d e c i s i o n  w e  s h a l l  d e t e r m i n e  

t h e  e x t e n t  o f  t h e  l i a b i l i t y ,  i f  a n y ,  of t h e  U n i t e d  S t a t e s  f o r  m i n e r a l s  

removed f r o m  p l a i n t i f f s '  l a n d  p r i o r  t o  its a c q u i s i t i o n  hv t h e  Uni tcd  

S t a t e s .  

THE LAND ACQUIRED BY THE UI4ITED STAT17S 17NI)I:Ii 
THE ACT OF FEBRUARY 2 8 ,  1877 

I n  A r t i c l e  I1 o f  the T r e a t y  of A p r i l  29, 1868 ,  15 S t a t .  635, 6 3 6 ,  t l lC 

Uni t ed  S t a t e s  con f i rmed  i n  t h e  S i o u x  N a t i o n  r e c o g n i z e d  t i t l c  t o  n t r a c t  of 

l and  which became known as t h e  G r e a t  S i o u x  R e s e r v a t i o n ,  and which c o n s i s t e d  

main ly  o f  a l l  of t h e  p r e s e n t  S t a t e  o f  S o u t h  Dakota  wes t  o f  the M i s s o u r i  

River .  l l n d t r  t h e  A c t  o f  F e b r u a r y  2 8 ,  1877 ,  t h e  Un i t ed  S t a t c s  a c q u i r e d  

from t h e  S i o u x  t h e  B l a c k  H i l l s  p o r t i o n  of t h e  G r e a t  S i o u x  R ~ s c r v ~ ~ t i o n ,  

which is t h e  s u b j e c t  a r e a  of t h e  v a l u a t i o n  i n  t h i s  d e c i s i o n .  I t  c o n t a i n s  

7 , 345 ,157  a c r e s  and may b e  d e f i n e d  a s  f o l l o w s :  

Reg inn in?  a t  t h e  i n t e r s e c t i o n  of  t h e  103rd 

m e r i d i a n  of w e s t  l o n g i t u d e  w i t h  t h e  n o r t h e r n  boundary  

of t h e  S t a t e  of Neb ra ska ,  t h c n  n o r t h  a l o n g  t h e  103rd  

m e r i d i a n  t o  t h e  s o u t h  f o r k  of the Cheyenne R i v e r ,  t h c n  

down t h e  s o u t h  f o r k  t o  i t s  j u n c t i o n  w i t h  t h e  n o r t h  

f o r k  ( B e l l e  Fou rche  R i v e r ) ,  t h e n  up t h e  n o r t h  f o r k  o f  

t h e  Cheyenne t o  t h e  1 0 3 r d  m e r i d i a n ,  t h e n  n o r t h  a l o n g  

t h e  103 rd  m e r i d i a n  t o  t h e  4 6 t h  p a r a l l e l  o f  n o r t h  

l a t i t u d e ,  t h e n  w e s t  a l o n g  t h e  4 6 t h  p a r a l l e l  t o  t h e  

1 0 4 t h  m e r i d i a n ,  t h e n  s o u t h  a l o n g  t h e  1 0 4 t h  m e r i d i a n  
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t o  t h e  n o r t h e r n  boundary  of the S t a t e  o f  I J eb ra ska ,  

then eas t  a long  the  northern boundary of Nebraska 

t o  t h e  p o i n t  of  beg inn ing .  

The s u b j e c t  area is composed of two d i s t i n c t  t o p o g r a p h i c  areas--the 

l3lnck Hills and the s u r r o u n d i n g  p l a i n s .  The Black H i l l s  a re  a  s e r i e s  of 

moun ta in s  r a n g i n g  i n  e l eva t i on  from 4,009 t o  more t h a n  7,000 f ee t .  T h e r e  

arc four s e p a r a t e  topographic d i v i s i o n s  of t h e  B l a c k  Hills. At t h e  c e n t e r  

is n core area known as t h e  Crvstallinc B a s i n .  I t  is s u r r o u n d e d  by a 

p l a t c a u - l t k e  region known a s  t h e  L i m e s t o n e  P l a t e a u .  Far ther  o u t  f rom 

t h c  c e n t e r  is t h e  Rcd Valley, which is s u r r o u n d e d  bv a rinz of h i g h  

ground  known as the Crcat Hogback R i d g e .  O u t s i d e  of t h e  Black H i l l s ,  t h e  

t r a r t  is t y p i c a l  G r e a t  Plains, w i t h  e l e v a t i o n s  r a n q i n g  upward from a b o u t  

2,000 fcct ,  t h e  lowest p o i n t s  b e i n g  i n  t h e  e a s t .  

Thc subject t r a c t  has a four season  temperate climate with h o t  

summers i111d c o l d  w i n t c r s  . T h c  muan a n n u a l  t empera tu re  a v e r a g e s  a b o u t  

45OF. Average annual precipitation r a n g e s  from 11 t o  18 inches  on t h e  

p l a i n s ,  nnrl from 16 t o  30 i n c h e s  i n  t h c  Black  Hills. I n  t h e  winter this 

p r e c i p i t a t i o n  f a l l s  ma in ly  as snow. The average g rowine  s e a s o n  r a n g e s  

from 120 t o  140 days  on  the p l a i n s ,  and from 100 t o  12C) d a v s  i n  t h e  h i l l s .  

Xn general t h ~  t r a c t  i s  w e l l  w a t e r e d .  S e v e r a l  major r i v e r s  t r a v e r s e  

the  t rac t ,  as d o  manv l e s s e r  streams and c r e e k s .  However,  t h e r e  are 

some arcas on t h e  p l a i n s  where water s u p p l i e s  a re  i n t e r m i t t e n t ,  and where 

storage dams ox wells have had t o  be  c o n s t r u c t e d  t o  p r o v i d e  adequate 

water fo r  year-round s tock  r a i s i n g .  
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The c e n t r a l  c o r e  a r e a  o f  t h e  B lack  H i l l s  a n d  t h e  Limes tone  P l a t e a u  

c o n t a i n  p r e d o m i n a n t l y  g r a y  wooded s o i l s .  The mounta inous  a r e a s  and t h e  

Hogback c o n s i s t  m o s t l y  of  r o c k  o u t c r o p  w i t h  somt- l i t h o s o l s .  T h e  3rd 

V a l l e v  c o n t a i ~ s  m a i n l y  c h e s t n u t  s o i l s .  The p l a i n s  ,Ires c o n t a i n s  v a r i o u s  

t y p e s  of c h e s t n u t  s o i l s ,  R e g o s o l s ,  and S o l o n c t z .  'Thc s n i  1s a re  w t b l l  t o  

c x c c s s i v c l y  d r a i n c d  and have  a  g e n e r a l l y  brown l o m y  s u r f a c e .  

The. dominant  t v p e s  of  grasses i n  t h e  s u b j e c t  t r a c t  a r c  t r u e  p r a i r i e  

g rasses ,  s u c h  a s  J u n e ,  S p e a r ,  and Wheat g r a s s ,  and s h o r t  Rrssscs, sucll 

a s  U u f f a l o  and Grama. O t h e r  g r a s s  v a r i e t i e s  grow l o c a l l y  i n  d i f f ~ a r c n t  

s e c t i o n s  o f  t h e  t r a c t .  

The  Union P a c i f i c - C e n t r a l  P a c i f i c  R a i l r o a d  passed  t o  the s o u t h  o f  

t h e  t r a c t .  The c l o s e s t  s t o p s  w e r e  a t  S i d n e y ,  Nch ra ska ,  120 m i l e s  from 

t h e  t r a c t ,  and a t  Chevenne, Wvoming, 1 4 0  m i l e s  f rom t h e  a r ea .  Thv 

N o r t h e r n  P a c i f i c  R a i l r o a d  t e r m i n a t e d  a t  B i smarck ,  Dakota ,  which  was 

a b o u t  129  m i l e s  n o r t h e a s t  of t h c  t r a c t .  I n  a d d i t i o n ,  a v a r i e t y  of s t a g e -  

coach  r o u t e s  e n t e r e d  t h e  s u b j e c t  a r e a  on o r  b e f o r e  t h e  d a t e  of v a l u a t i o n .  

T h e s e  l i n e s  r a n  t o  Deadwood, t h e  ma jo r  c i t y  i n  t h e  t r a c t ,  from S y d n e y ,  

Nebraska ;  Cheyenne,  !-homing; E i smarck ,  Dakota ;  and s o u t h c a s  t e r n  Dnkotn. 

HISTORY --- 
Long b e f o r e  i t s  a c q u i s i t i o n  f rom t h e  S i o u x  by t h e  Un i t ed  S t a t e s ,  t h e  

p o t e n t i a l  v a l u e  o f  t!le s u b j e c t  a r e a  was known t o  Amer icans .  Dur ing  t h c  

1 8 5 0 ' s  and 1 8 6 0 ' s  o f f i c i a l  government  e x p e d i t i o n s  and p r i v a t e  e x p l o r e r s  

and p r o s p e c t o r s  p o r t r a v e d  the  B lack  H i l l s  a s  an  e x c e l l e n t  p o t e n t i a l  

a g r i c u l t u r a l  and  e r a z i n g  a r e a ,  and r e p o r t e d  s i g n i f i c a n t  d i s c o v e r i e s  of g o l d .  
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I n  May of 1874 Lt. Colonel  George A .  Custer commanded an e x p l o r a t i o n  

expedition into the Black Hills. Members of t h e  e x p e d i t i o n  d i s c o v e r e d  

gold i n  pay ing  q u a n t i t i e s .  The e x t e n t  of t h e  gold  f i e l d ,  however, was 

no t  determined.  Repor ts  of the gold  f i n d  were widely c i r c u l a t e d  and g r e a t l y  

taxaggeratcd by the p r e s s ,  As a r e s u l t  of t h e s e  r e p o r t s ,  and d e s p i t e  a 

more pessimistic report hv  a l a t e r  government e x ~ l o r e r ,  large numbers of 

Amerfcnn p rospec tors  a n d  miners began t o  invade  the B l a c k  H i l l s .  I n  

a d d i t i o n ,  p r tDssure  began t o  b e  asser ted aga ins t  t h e  Government t o  open t h e  

Wlack Hills t o  w h i t e  s e t t l c m c n t .  

I n  1875 government o f f i c i a l s  dec ided  t l iat  i t  would b e  a d v i s a b l e  f o r  

the United  S t a t e s  t o  a c q u i r e  t h e  Black  H i l l s  from t h e  Sioux.  I n  o r d e r  t o  

de te rmine  what waulcl h c  a f a i r  p r i ce  t o  the Sioux f o r  t h e  Black Hills, 

P r e s i d e n t  Grant  o rde red  t h a t  a  t opograph ica l  and g e o l o g i c a l  su rvey  b e  

conducted .  Iie a p p o i n t e d  idalter P .  Jenney,  a mining e n g i n e e r ,  t o  head t he  

survey .  Jenney was i n s t r u c t e d  t o  r e p o r t  on t h e  m i n e r a l ,  t i m b e r ,  and 

ngr f c u l t u r a l  rcsourrcas  o f  t h e  Black Hills. Af t c r  comple t ing  h i s  e x p l o r a -  

t i o n s ,  .Jcnncy renorted t h a t  h e  had d i s c o v e r e d  g o l d ,  t h a t  t h e  gold  f i e l d  

covered a n  artla of not  less t h n  880 square  miles ,  t h a t  there was s u f f i c i e n t  

t imber  and  flowin:; watgr f o r  mining o p e r a t i o n s ,  t h a t  t h e  s o i l  i n  t h e  area 

was r i c h  and f t . r t i l t a ,  t h a t  a t  least one- twen t i e th  o i  t h e  B lack  Fills 

area was s u s c e p t i b l e  of c u l t i v a t i o n ,  and t h a t  t h e r e  were manv o t h e r  l a r g e  

areas w h i c h  w o u l d  a f f o r d  f i n e  grazing. 

I n  .Tune 1875, t l l u  Secretary of the I n t e r i o r ,  a c t i n q  under i n s t r u c t i o n s  

from P r e s i d e n t  G r a n t ,  appo in ted  a commission t o  n e g o t i a t e  w i t h  the  S ioux  
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f o r  t h e  c e s s i o n  of t h e  Black H i l l s  and f o r  t h e  s u r r e n d e r  of c e r t a i n  S ioux  

h u n t i n g  r i g h t s .  The commiss ion ,  wh ich  became known as t h e  A l l i s o n  C o m m i s -  

s i o n ,  m e t  w i t h  t h e  S i o u x  d u r i n g  September 1875 .  T h e  government n c g o t i a t o r s  

o f f e r e d  a lower p r i c e  f o r  t h e  B lack  Hills t h a n  t ! ~ e  Sioux w e r c  w i l l i n g  t o  

a c c e p t ,  and t h e  n e g o t i a t i o n s  ended  i n  f a i l u r e .  

A f t e r  t h e  f a i l u r e  of t h e  A l l i s o n  Commission t o  rc.ac!l ;tgrccmt3nt w i t h  

the S i o u x ,  t h c  Gran t  A d m i n i s t r a t  i on  a l t e r e d  i t s  p o l i c v .  In Nvvemher 1875 

t h e  President d ~ ) c i d c d  t h a t  t h e  U n i t e d  S t a t e s  would no  l ong i> r  f u l f  i l l  i t s  

o b l i g a t i o n  u n d c r  A r t i c l e  1 I of t h e  1868 t r e a t y  t o  kcpp  u n n u t h o r i z c d  p e r s o n s  

o u t  o f  t h e  Great S i o u x  R e s e r v a t i o n .  H e  ordered t h a t  thc Armv h c  rpinovt.d 

from t h e  B lack  H i l l s ,  and t h a t  no f u r t h e r  o p p o s i t i o n  h c  offered t o  miners 

attempting t o  c n t e r  t h e  h i l l s .  I n  a d d i t i o n ,  P r e s i d e n t  G r a n t ,  and mwnbcrs  

of his administration, began to a s s e r t  p r e s s u r e  a g a i n s t  Conjzrcss f o r  

u n i l a t e r a l  a c t i o n  t o  acquire t h e  B l a c k  Hills. 

I J i  t h o u t  w a i t i n g  f o r  c o n g r e s s i o n a l  a c t i o n ,  t h e  e x c c u t l v t ~  hranch p m -  

c j p i t a t e d  t h e  S i o u x  s i t u a t i o n  i n t o  a c r i s i s .  On Decembcr 3,  1875,  t h e  

S e c r e t a r y  of t h e  I n t e r i o r  i n s t r u c t e d  t h e  Comrnissioncr of I n d i a n  Affairs 

t o  d i r e c t  a g e n t s  a t  a l l  a g e n c i e s  i n  Dakota  and a t  For t  Peck  t o  n o t i f y  t h e  

S i o u x  i n  t h e  Y c l l o w s t o n e  and Powder R i v e r  a r e a s  in t h c  un rcdc>d  I n d i m  
1 / - 

territorv t h a t  u n l e s s  they r e t u r n e d  t o  t h e i r  r c s c r v n t i o n s  by .Innunrv 3 1 ,  

1876, thev would be d e c l a r e d  h o s t i l e  and would b e  t r ~ a t c d  a c c o r d i n g l y  i ) : ~  

I /  Article X V I  of t h e  1868  t r e a t y  p r o v i d e d  t h a t  t h e  nrca north of t h t i  X o r t l l  - 
I ' l a t t e  R i v e r  and c a s t  of  t h e  Big  Horn Mounta ins  was t o  b e  llcltl and conc;irl#>rr.(j  
t o  b e  unceded I n d i a n  t e r r i t o r v  
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t h e  Army. Most of the S i o u x  who were i n  t h e  u n c e d e d  t e r r i t o r y  d u r i n g  t h e  

winter of 1875-76 were hunting w i t h  the p e r m i s s i o n  o f  t h e i r  agents, as 

t h e y  had a right t o  d o  under Article X V I  of t h e  1868 t r e a t y .  F u r t h e r m o r e ,  

t h e  s e v e r i t y  of the winter  made it i m p o s s i b l e  f o r  them t o  r e t u r n  t o  t h e i r  

agencies. N o n e t h e l e s s ,  o n  F e b r u a r y  1, 1876,  t h e  S e c r e t a r y  o f  t h e  I n t e r i o r  

n o t f f  lcd t h c  Secrtetary of \Jar t h a t  his order had n o t  been c o m p l i e d  with, 

and that thc  S i o u x  were  b o i n g  t u r n e d  o v e r  t o  t h e  Army f o r  a p p r o p r i a t e  

military a c t i o n .  

In t h e  spring of 1876 t h e  h r v  commenced m i l i t a r y  o p e r a t i o n s  a g a i n s t  

t h e  S i o u x .  On J u n e  2 5 ,  1876, t h e  Seventh C a v a l r y ,  u n d e r  the command o f  

Ceorgc A .  C u s t e r ,  w l i s  defeated i n  a b a t t l e  w i t h  t h e  Sioux, i n  which 259 

s o l d i e r s ,  i n c l u d i n g  Custer ,wcre  k i l l e d .  When news of t h e  b a t t l e  r e a c h e d  

Washington,  Congrcss was s o  i n c e n s e d  t h a t  i t  a t t a c h e d  a r i d e r  t o  t h e  

a p p r o p r i a t i o n  a c t  of Augus t  1 5 ,  1876, w h i c h  p r o v i d e d  t h a t  t h e  S ioux  w o u l d  

rcccivc  no f u r t h e r  rations u n t i l .  t h e y  ceded t h e  Black H i l l s  to t h e  Uni ted  

States.  Recnusc most o f  t h e  S i o u x  had b e e n  d i s a r m e d  and w e r e  t h u s  u n a b l e  

t o  h u n t ,  t h e  provision mcant t int  u n l e s s  t h e  S i o u x  s u r r e n d e r e d  t h e  Black 

IIllls t h e y  would b c  a l l o w e d  t o  s t a r v e .  

Despite t h e  u l t i m a t u m  c o n t a i n e d  i n  t h e  a p p r o p r i a t i o n s  act, t h e  com- 

m i s s  i o n  which  w a s  a p p o i n t e d  t o  n e g o t i a t e  w i t h  t h e  S i o u x  was  u n a b l e  t o  g e t  

more  t h a n  104 O F  the a d u l t  malc S i o u x  t o  assen t  t o  a c e s s i o n  a g r e e m e n t .  

Article X I 1  o f  t h e  1868 t r c a t v  p r o ~ r i d e d  t h a t  no c e s s i o n  of any  p o r t i o n  of 

thc Great S i o u x  R e s e r v a t i o n  would  be  v a l i d  u n l e s s  app roved  by t h r e e - f o u r t h s  
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of t h e  a d u l t  male S i o u x .  A l though  t h e  1876  agreement  d i d  n o t  s a t i s f y  t h e  

r e q u i r e m e n t s  of t h i s  s e c t i o n ,  Congress e f f e c t u a t e d  i ts  t e rms  by e n a c t i n g  

t h e  A c t  o f  F e b r u a r y  2 8 ,  1877 ,  s u p r a .  

VRLL'A'TION OF THE SUBJFCT AREA --- 

P l a i n t i f f s '  g e n e r a l  a p p r a i s e r  was ?.lr. Donald D .  Myers. Mr. Nyers  

is a w c l l  q u a l i f i e d  l a n d  a p p r a i s e r  and has  appcart-d p rc>vious ly  h c f o r r  

t h e  Commission a s  a n  e x p e r t  w i t n e s s .  I n  h i s  a p p r a i s a l  report Plr. Myers 

d i v i d e d  t h e  t r a c t  i n t o  s e v e r a l  h i g h e s t  and b e s t  u s c  nr'ns. H P  n s s igncd  

1,500 ac re s  t o  t o w n s i t e s ,  24,000 a c r e s  t o  m i n e r a l  l a n d ,  200,000 ncrcas t o  

a g r i c u l t u r a l  l a n d ,  750 ,000  a c r e s  t o  t i m b e r l a n d ,  a n d  t h c  r ema in ing  

0,369,675 acres t o   razing l a n d .  

D e f e n d a n t ' s  g e n e r a l  a p p r a i s e r  was M r .  Ha r ry  H. Fcn ton .  Mr. Fenton  

is a  w c l l  q u . ? l i f i e d  l a n d  a p p r a i s e r  and has appea red  p r e v i o u s l y  as an 

c x p c r t  w i t n e s s  b e f o r e  t h e  Commission. N r .  Fen ton  a p p r a i s e d  t h e  surface 

l and  o f  the t r a c t  a s  n s i n q l e  a r e a .  

W e  h a v e  d e c i d e d  t h a t  Xr. Myers' a p p r o a c h  is t h e  b e t t e r  onc  i n  t h i s  

d o c k e t ,  and w e  s h a l l  examine s e p a r a t e l y  t h e  v a r i o u s  u s c  a r e a s  o f  t h e  

s u b j e c t  t r a c t .  

T o w n s i t e s .  The s u b j e c t  a r e a  c o n t a i n e d  many towns on t h e  d a t e  o f  

v a l u a t i o n .  The l a r g e s t  of t h e s e  was Deadwood, i n  Lawrence County ,  which 

had a n o n I n d i a n  p o p u l a t i o n  of 4 ,000  t o  5 , 000 .  O t h e r  ma jo r  communities 

were  C e n t r a l  C i t v  i n  Lawrence  Coun ty ,  w i t h  a p o p u l a t i o n  o f  1,500 t o  2,000; 
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Lead C i t y  i n  Lawrence County ,  w i t h  a p o p u l a t i o n  of a b o u t  1 , 0 0 0 ;  Crook City 

i n  Lawrence County ,  with a p o p u l a t i o n  o f  a b o u t  3 0 ;  Galena  i n  Lawrence 

County ,  w i t h  a p o p u l a t i o n  of  a b o u t  300; and C u s t e r  C i t y  i n  C u s t e r  Coun ty ,  

w i t h  a p o p u l a t i o n  o f  a b o u t  250. A t  t h e  v a l u a t i o n  d a t e  most of t h e s e  

cmmmunittcs were. e x p e r i e n c i n g  a  p e r i o d  of  economic boom. These t o w n s i t e s  

c o n t a i n e d  1,000 a c r e s .  

T h e  record c o n t a i n s  e v i d e n c e  o f  sa les  o f  t o w n l o t s  w i t h i n  Deadwood 

d u r i n g  t h e  years 1876 and 1 8 7 7 .  The re  were 52 t r a n s a c t i o n s ,  i n v o l v i n g  

h8 t o w n l o t s ,  i n  which  t h e  d c e d  d i d  n o t  i n d i c a t e  t h a t  t h e  p r o p e r t y  b e i n g  

s o l d  c o n t a i n e d  improvements. The  t o t ' t l  cons i c ! e r a t i on  i n  t h e s e  s a l e s  

wiis a b o u t  $25,000, w i t h  i n d i v i d u a l  p r ices  r a n g i n g  f rom $ 3  t o  $3,000 p e r  

l o t .  

Plr. Myers, p 1 ; i i n t i f f s '  a p p r n i s c r ,  a s s i g n e d  v a l u e  t o  f i v e  o f  t he  

I3lac.k Hi 11s tuwnsi tcs--Dcndwood, C t w t r a l  C i t y ,  Lead C i t v ,  Rapid C i t v ,  and 

C u s t e r  C i t y .  His v a l u a t i o n  method is q u i t e  complex ,  and w e  have  s u m m a r i z e d  

i t  in finding of f a c t  1 5 .  

:Ire IIyers' tmms i t c  v a l u a t i o n  centered on t h e  Deadwood t o w n s i t e .  

I n i t i a l l y ,  h c  e s t i m a t e d  t ha t  t h e  Dpadwood t o w n s i t e  c o n t a i n c d  3 ,500  town- 

l o t s  m e a s u r i n g  1 U O  f e e t  l o n g  and 25 f e e t  w i d e .  I n  t h e  d e e d  r e c o r d s  of  

Lawrence Countv for  1876 and 1 8 7 7  Mr. Ifyers found  e v i d e n c e  o f  73 sa les  

o f  t o w n l o t s  i n  Deadwood. Thc  d e e d s  f o r  55 of  tliese s a l e s  d i d  n o t  i n d i c a t e  

w h e t h e r  o r  n o t  t h e  l o t  i t w o l v e d  c o n t a i n c d  improvements .  Y r  . Myers 
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assumed t h a t  t h e s e  s a l e s  i n v o l v e d  unimproved l o t s .  He then organized thc 

s i i l e s  d a t a  a c c o r d i n g  t o  t h e  Deadwood s t reet  upon w h i c h  tilt. s o l d  l o t  

was l o c a t e d ,  and c a l c u l a t e d  t h e  a v e r a g e  sale p r i c c  per  l o t  on each street. 

Then,  a s suming  t h a t  e a c h  s t r e e t  contained 250 l o t s  i n  the c o r e  area of 

t h e  c i t y ,  ?Ir .  Etyers c a l c u l a t e d  the t o t a l  v a l u e  o f  each s t r e e t ,  A d d i n g  

t h e s e  v a l u e s  he  a r r i v e d  a t  a v a l u e  f o r  t h e  c o r e  a r c s  of t h e  c i t v  of 

$637,500. 

tIr. Myers t h e n  used  a s econd  a p p r a o c h .  tlc i~ssumcd t h a t  Deadwood 

c o n t a i n e d  750 pr ime  commrrcirdt l o t s  wort11 $350 each, 1,250 l o t s  of 

s e c o n d a r y  commerc ia l  v a l u e  w o r t h  $175 eacll, and  1,500 r e s r d e n t i n l  l o t s  

w o r t h  $100 each.  T h e s e  f i g u r e s  r c s u l t e d  i n  3 t o t a l  valuc. of $631,259 

f o r  the e n t i r e  town. 

Apply ing  n d i s c o u n t  t o  t h e  v a l u e  he had  o b t a i n e d  by e a c h  method,  on 

thcl a s s u m p t i o n  t h a t  a  p u r c h a s e r  would pay less f o r  t h c  c n t i r r l  town than  

f o r  i n d i v i d u a l  l o t s ,  Mr. tlyers conc luded  t h a t  t h e  f a i r  marke t  v a l u e  o f  

Deadwood w a s  $600,000. Then,  compar ing  t h e  p o p u l a t i o n  of Deadwood w i t h  

t h o s e  of t h e  o t h e r  towns ,  M r .  Eyers e x t r a p o l a t e d  t h e  foLlowiny  v a l u e s :  

C e n t r a l  C i t v  - $10Q,000;  Lead C i t y  - $100,000; R a p i d  C i t y  - $10,000;  

Custer C i t y  - $10,000. 

The  Commission is u n a b l e  t o  a c c e p t  Flr.Myersl t ownsh ip  v a l u a t i o n .  

I n i t i a l l v ,  h i s  e s t i m a t e  of 3 ,500  t o w n l o t s  i s  i n c o n s i s t e n t  w i t h  t h e  e v i d e n c e .  

An o f f i c i a l  p l a t  of t h e  Deadwood t o w n s i t e ,  comple ted  i n  t h e  summer of 1877, 
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Ls i n  t h e  record as  part of  d e f e n d a n t ' s  e x h i b i t  1.1-61. We have c a r e f u l l y  

examined t h i s  p l a t  and a r e  convinced t h a t  Deadwood c o n t a i n e d  o n l y  about 
2 /  - 

800 townlots. 

Fur the rmore ,  wo b e l i e v e  thn t  Yr. Myers was i n c o r r e c t  i n  a s s u m i n g  

that  a l l  55 of t h e  sales  he u s e d  i n v o l v e d  unimproved l o t s .  The d i s p a r i t y  

among the sellin~ pr i ce s  o f  l o t s  on t h e  same s t r e e t ,  and t h e  i n s t a n c e s  

where  sclling p r i c e s  of Lo t s  known t o  be  improved we re  less than  t h o s e  

o f  l o t s  presumed t o  b e  un improved ,  l eads  u s  t o  c o n c l u d e  t h a t  some o f  

these  55  s a l e s  p r o b a b l y  i n v o l v e d  improved l o t s .  A l t h o u g h  M r .  Myers 

t c s t l f i c r l  a t  t h e  t r i a l  t h n t  he e x c l u d e d  from h i s  c a l c u l n t i o n s  l o t s  

w i t h  e x t r e m e l y  h i g h  p r i c e s ,  t h e r e  is  no i n d i c a t i o n  i n   is w r i t t e n  r e p o r t  

t h a t  he d i d  so. 111 a d d i t i o n ,  several of t h e  s a l e s  l i s t e d  i n  e x h i b i t  

CII-136 arc d t ~ p l  iciit i o n s .  

f .  ~yers' street h v  s t r o c t  analvsis is u n a c c e p t a b l e .  Examina t i on  

of t h e  Deadwood p l ~ t  indicates t h a t  none of t h e  s t r e e t s  i n  Deadwood 

c o n t n i n c d  as  mnnv as  2 5 0  l o t s .  Sherman S t r e e t ,  which  was by f a r  t h e  

longest street In Ikadwood,  c o n t a i n e d  o n l y  a b o u t  200 t o w n l o t s .  Moreover ,  

w i t h  regard to severa l  of t i l e  s t r e e t s  i n  Pfr. ?.iyers' a n a l y s i s ,  t h e  number  

of sa les  was S O  f e w ,  or  t h e  range o f  p r i c e s  was s o  e x t r e m e ,  t h a t  t h e  

a c c u r a c y  of the a v e r a g e  l o t  v a l u e  must b c  d o u b t e d .  

2/ T h i s  concl r i s ion  is not. i n c o n s i s t e n t  w i t h  f i n d i n q  o f  f a c t  1 4 ,  which - 
i n d i c a t e s  t h a t  thcre were 1,5OC3 b u i l d i n g s  i n  Deadwood i n  J u l y  1 8 7 7 .  Un- 
d o u b t e d l y  t h i s  f igurt .  i n c  Luded v a r i o u s  t y p e s  of outbuilbin~s. T h o s e  
t o w n l o t s  which  had been d ~ v e l o p e d  by J u l y  1 8 7 7  most l i k e l y  c o n t a i n e d  
more than one  b u i l d i n g  e a c h .  
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?1r. Fen ton ,  d e f e n d a n t ' s  a v p r a i s e r ,  a s s i g n e d  no v a l u e  t o  t h e  town- 

s i t e s  i n  t h e  s u b j e c t  t r a c t .  H e  s t a t e d  t h a t  h i s  appr ; l i s , ? l  was b a s e d  

on t h e  premise tha t  t h e  Un i t ed  S t a t e s  was p u r c h a s i n g  v i r g i n  unimprovt>d 

l a n d s ,  and t h a t  he  d i d  n o t  c o n s i d e r  anv i nc . r ensc  i n  v a l u c  whic 

have  r e s u l t e d  from t h e  a c t i v i t i e s  o f  miners  o r  s e t t l c r s  i n  t h e  

t r n c t .  The  prcniise unde r  which Mr. F e n t o n  v a l u e d  tlw t r n c t  is 

e r r o n e o u s ,  and w e  must r e j e c t  h i s  c o n c l u s i o n s  on t o w n s i t c s .  

T l i n g i t  and l l a i da  I n d i a n s  v .  Un i t ed  S t a t e s ,  182  C t .  C 1 .  130,  146 

(1968).  

I n  i t s  propost.d f i n d i n g s  of f a c t ,  d e f e n d a n t  s t a t e d  i t s  p o s i t i o n  

t h a t  t h e  t o w n s i t e s  d i d  not  j u s t i f y  a separate u s e  v n l u ~ ,  h u t  mcrcly 

provided a p l u s  v a l u e  f o r  t h e  t r a c t  a s  a who le .  The Commission docs  

n o t  a g r e e .  

I n  v a l u i n g  t h e  Deadwood t o w n s i t e ,  t h e  Commission r e l i e d  upon the 

i>v idence  o f  t o w n l o t  s a l e s  i n  1876 and 1877. Nc exc luded  t h o s e  sales 

t11at appeared t o  b e  d u p l i c a t e s .  I n  a d d i t i o n ,  t o  a c c o u n t  fo r  t ! ~ e  

l i k e l i h o o d  t h a t  some of t h e  l o t s  s o l d  c o n t a i n e d  improvements ,  or  t h a t  

some of t h e  s a l e s  w e r e  n o t  arms l e n g t h  t r a n s a c t i o n s ,  w e  cxc ludcd  

t h o s e  s a l e s  a t  t h e  e x t r e m e  ends  of t h e  r a n g e  of p r i c e s .  W e  3 1 . ~ 0  

a p p l i e d  a s l i g h t  d i s c o u n t  in o u r  c a l c u l a t i o n s ,  b e c a u s e  t h e  p r o s p e c t i v e  

p u r c h a s e r  would have  been  buy ing  the e n t i r e  t ownsh ip  r a t h e r  t h a n  an 

aggregate of i n d i v i d u a l  l o t s .  
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In valuing the remaining townsites in t h e  t r a c t ,  f o r  which t h e  

record contained no sa les  evidence ,  we adopted Myers' method 

based on r e s p e c t i v e  p o p u l a t i o n s .  We conc luded  t h a t  C e n t r a l  and Lead 

Cities had per c a p i t a  v a l u e s  2 / 3  t h a t  o f  Deadwood, and t h a t  Crook, 

Galena, R a p i d ,  and C u s t e r  C i t i e s  had p e r  c a p i t a  v a l u e s  1 / 4  that of 

Deadwood. 

The  Commission conc ludes  t h a t  t h e  t o w n s i t e s  i n  t h e  s u b j e c t  t r a c t  

would have  contributed $250,000 t o  the fair market value o f  the e n t i r e  

t riic t . 
k r i c u l t u r a l  l a n d .  P r io r  t o  t h e  v a l u a t i o n  d a t e  i t  was g e n e r a l l y  

known t h a t  t h e  s u b  l c c t  tract contained areas of e x c e l l e n t  agricultural 

l a n d .  Agr i c u l t u r n l  d c v c l o p m c ~ n t  remained m i n i m a l  b e f o r e  t h e  date of 

valuation, however, because  farmers were e s p e c i a l l y  v u l n e r a b l e  t o  

Indian a t t a c k s ,  and because farm e q u i p m e n t  was not yet available in the 

s u b j c c t  t r a c t .  A f t e r  the e x t i n g u i s h m e n t  of I n d i a n  t i t l e  these impedi -  

mcnts wcre removed, and agricultural a c t i v i t y  expanded .  

T h e r e  Is some c o n f l i c t  i n  t h e  ev idence  concern in^ t h e  extent 

of t h e  n p r l c u l t u r a l  l a n d  i n  t h c  s u b j e c t  area.  After weighing this 

evidence,  i n c l u d i n g  t h e  expert o p i n i o n  of ?lr. Flyers, we have f o u n d  

t h a t  on  the v a l u a t i o n  d a m  t h e  s u b j e c t  t r a c t  contained 200,000 acres 

of exceLLont  f a r m l a n d .  
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The n e a r e s t  s a l e s  of a g r i c u l t u r a l  l a n d  t o  t h e  subject t r a c t  a r o u n d  

t h e  d a t e  of v a l u a t i o n  o c c u r r e d  in C l a y ,  Union and Y a n k t o n  C o u n t i e s  

i n  s o u t h e a s t e r n  Dakota. The record c o n t a i n s  c v i d c n c p  of 209 of these 

sirlcs i n  t h e  years  1875 ,  1876 ,  and 1877 .  These  sa1c.s invcrlvtd 

t o t a l  o f  31,567 a c r e s ,  a n d  we re  s o l d  f o r  a n  a g g r t ? g a t e  c o n s i d c r ; ~ t  i o n  

o f  a h o u t  $150 ,000 .  The average p r i c e  was a b o u t  $ A  .80 pcxr acre.. 

T h e  r e c o r d  a l s o  c o n t a i n s  d a t a  on s a l e s  of s t , ~ t u  s c h o o l  l i inds .  I \v  

1877 Y i n n r s o t a  had s o l d  n e a r l v  600 ,000  a c r c s  of i t s  s c l ~ o o l  l , ~ n c i s  

a t  a n  a v e r a g e  p r i c e  of o v e r  s i x  d o l l a r s  p c r  acre.. Ncbrnska l i . 1 ~ 1  s o l d  

over  100 ,000  a c r e s  bv the b e g i n n i n g  of 1877 ,  a t  a n  avcr;Ir:c p r i c u  

i n  e x c c s s  of n i n e  d o l l a r s  p e r  a c r e .  Kansas  s c h o o l  l a n d  s n l c s  th rough  

. June  1878  t o t a l l e d  o v e r  200,000 a c r e s  a t  a n  a v e r a g e  of o v e r  f o u r  

d o l l a r s  p e r  a c r e .  

S , j l c q  d a t . 1  o r  r , i i  l r o a d  g r a n t  l a n d s  iircl a l s o  inc.lrlJtbtl i n  t l l c ,  

record. T h i s  e v i d e n c e  shows t h a t  m i l l i o n s  of ac re s  of r , i i l r o a d  1;lncls 

wcrc s e l l i n g  f o r  n v c r a g e  prices i n  excess of f o u r  d o l l n r s  p e r  nc rc .  

'I'lic~ 3thtllod u s t d  bv tir . ?'Y(xs, p l n i n t i  f fs ' a p p r < i  i s c r  , t o  v, i lucb 

the  a g r i c u l t u r n l  l a n d  i s  summ; l r i z ed  i n  f i nd in ; :  of f ; l c . t  20. Yr. 

Myers ba sed  h i s  c a l c u l a t i o n  of t h e  amount o f  a g r i c u l t u r a l  l a n d  i n  

t h e  t r a c t  on  h i s  e s t i m a t e s  for t h e  f a rm  a c r e s  i n  t h e  valleys o f  each 

o f  t h e  ma jo r  r i v e r s  and s t r e a m s  of t h e  s u b j e c t  tract. We f i n d  t h a t  h i s  
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conclusion as t o  the extent  of the  agricultural land is supported by the 

evidence,  and w e  have adopted h i s  approach.  

In valuing the  agricultural lands, Hr. Myers rel ied primarily on 

h i s  analysis of the 209 sales o f  southeastern Dakota farmland. For these 

sales he calculated an average price  of $4.80 per acre,  a mean price 

of $5 .69  per acre, a median price of $ 4 . 6 2  per  acre, a m o d e  pr ice  of 

$4 .50  per acre,  and a weighted average of $5.05 per acre. He made similar 

calculations for these salcs on a county by county basis. Mr. Myers also 

examined s t a t e  school land sales and railroad grant salcs In h i s  evaluationr 

After  comparing the lands  invo lved  i n  all these salcs with the agricultural 

land in the subject area, Mr. Were concluded that  the latter had a 

f a i r  mrket value of five dollars per acre, or a t o t a l  of $1,000,000. 

Hr. Myera' appraisal of agricultural land suffers from several 

Claws. I n  h i s  calculations, for example, he made no allowance for t h e  

likelihood that  some of his 209 s a l e s  involved improved l a n d s .  Thus, 

a l t h o u g h  he  s tated that  13 sales for average pr ices  in excess of $12.50 

per acre (as well as f i v e  sales for  average pr i ce s  less than $1.25  per 

acre) probably d i d  n o t  represent arms length  sales of unimproved lands, 

h e  d i d  not exclude these sales from his c a l c u l a t i o n s .  Had he excluded 

thc 13 sales w i t h  pcr acre prices in excess of $12.50, h i s  mean price 

per acre would have been lowered from $5.69 to $6.73, and his weighted 

average price per  acre would have been lowered from $5.05 to less than 

$0.00. His median price per acre would undoubtedly have been lovered 

also ,  



33 I n d .  C1. Comm. 1 5 1  

I n  a d d i t i o n ,  Xr. Nyers' e n t i r e  b a s i s  o f  c a l c u l a t i o i ~  r e s u l t e d  i n  inflated 

v a l u e s .  I n  a n a l y z i n g  t h e  sales ,  he broke them down i n t o  r anges  o f  t h r e e  

d o l l a r s  e a c h .  He t h e n  u sed  t h e  m i d p o i n t  f i g u r e  of thcsc r anges  as t h e  b a s e s  

f o r  his c a l c u l a t i o n s .  Thus ,  his mean p r i c e  p e r  a c r e  w r t s  d e r i v e d  by m u l t i -  

p l y i n g  t h e  number o f  s a l e s  i n  e a c h  r ange  b y  the midpo in t  of t h a t  r a n g e ,  and  

d i v i d i n g  t h e  sum of t h e  r e s u l t i n g  f i g u r e s  f o r  each r ange  by t h e  t o t a l  number 

o f  s a l e s .  T h i s  s t a t i s t i c a l  m a n i p u l a t i o n  is n o t  wha t  i s  commonly d e f i n e d  as 

21 
t h e  mean p r i c e .  I t  c o u l d  more p r o p e r l y  be  d e f i n e d  as a w e i g h t e d  m a n .  

Mr. Efyers' node p r i c e  p e r  a c r e  w a s  d e r i v e d  b y  t i ~ k i t l g  t h e  midpo in t  of t h e  

'$3.00-$5.99" range. T h i s  does  n o t  conform t o  t h e  s t a n d a r d  d e f i n i t i o n  of 
41 - 

mode p r i c e .  The Commission is u n a b l e  t o  d e t e r m i n e  how Plr. Myers c a l c u -  

l a t e d  his median p r i c e  p e r  a c r e .  However,  h i s  r e s u l t  i n d i c a t e s  t h a t  he 
5 /  - 

d i d  n o t  u s e  a  s t a n d a r d  d e f i n i t i o n  o f  median.  

Furthermore, his d i v i s i o n  o f  s a l e s  i n t o  t h r e e  d o l l a r  r anges  was 

l3rbi t rar-y and may have r e s u l t e d  i n  i n f l a t e d  v a l u e s .  For example,  had 

3; A p p r a i s a l  Terminology  and Handbook, p u b l i s h e d  by t h e  American I n s t  i t u t c  - 
o f  Real E s t a t e  A p p r a i s e r s ,  d e f i n e s  a r i t h m e t i c  mean o r  average as " [ t ] h c  
q u o t i e n t  of a sum d i v i d e d  by the  number of items i n  t h e  group ."  The Com- 
m i s s i o n  c a l c u l a t e s  t h e  mean p r i c e  p e r  a c re  o f  t h e  209 sa le s  to  b c  $ 5 . 4 2 .  

4 /  A p p r a i s a l  Terminology  and Handbook, s u p r a ,  d e f i n e s  mode as " [ t l h e  most - 
f r e q u e n t  v a l u e  i n  a n  a r r a y  of numbers." The mode p r i c e  p e r  a c r e  of the 209 
sales is $3.12. 

5/ A p p r a i s a l  Terminology  and Handbook, s u p r a ,  d e f i n e s  median  as  " [ t ] h e  va lue  -- 
o f  t h e  m i d d l e  item whe re  a n  odd number o f  i t em are a r r a n g e d  a c c o r d i n g  t o  
s i z e .  . . ." The median p r i c e  p e r  a c r e  o f  t h e  209 s a l e s  is $3.75. 
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Flr. Myers g rouped  h i s  sales i n  ranges  of 2 d o l l a r s  each, using h i s  methods 

of c a l c u l a t i o n  he  would have a r r i v e d  a t  a mean price p e r  acre of $5.48 

rather  than $5.69, and  a mode p r i c e  pe r  a c r e  of $3.00 r a t h e r  than $4.50. 

Had he  g rouped  h i s  s a l e s  i n  ranges  of 4 d o l l a r s  e a c h ,  his mean p r i c e  would  

have been only $4.85 p e r  acre ,  and h i s  mode p r i c e  $2.00 p e r  acre. 

F i n a l l y ,  :4r. Myers f a i l e d  t o  a p p l y  any size d i s c o u n t  i n  h i s  calcu- 

hit i o n s .  Yhc 209 s o u  t h c n s  t e rn  Dakota sales involved parce ls  ranging from 

5 to 560 acres ,  The  s c h o o l  l a n d  and r a i l r o a d  l a n d  s a l e s  undoub t ed ly  

involvc%d re l a t  f v e l y  smal l  t r a c t s .  The p r o s p e c t i v e  p u r c h a s e r  o f  t h e  s u b j e c t  

nrca ,  on the other  h a n d ,  would imve been purchasing 200,000  acres of f a rmland  

i n  one t r a n s a c t i o n  involv ins ;  o v e r  7 m i l l i o n  acres ,  and would have  been 

p u r c h a s i n g  f o r  t h e  p u r p o s e  of r e s e l l i n g  i n  sm11 p a r c e l s .  A l though  t h e  

a g r i c u l t u r a l  l a n d  was distributed i n  small areas t h r o u g h o u t  t h e  s u b j e c t  

area, t'le p r o s p e c t i v e  p u r c h a s e r  w o u l d  have i n c u r r e d  c o s t s  i n  h o l d i n g  and  

r e s e l l i n g  t h e  l a n d ,  and would have  expected a s i z e  d i s c o u n t  i n  t h e  sa les  p r i c e  

I-lr. F e n t o n ,  d e f e n d m t ' s  a p p r ' l i s e r ,  d i d  no t  assign any v a l u e  t o  t h e  

agricultural land i n  t h e  s u b j e c t  area. I t  was h i s  o p i n i o n  t h a t  because 

f a rm land  c o n s t i t u t e d  s u c h  a s.mll p a r t  of t h e  s u b j e c t  t r a c t  a buyer and  

s e l l e r  would n o t  have ; : iwn i t  s epa ra t e  c o n s i d e r a t i o n .  

iJc arc u n a b l c  t o  agree w i t h  Xr. F e n t o n ' s  r e a s o n i n g .  The p o t e n t i a l  

a g r i c u l t u r a l  a t t r i b u t e s  o f  t h e  s u b j e c t  area had b e e n  e x t e n s i v e l y  p u b l i -  

c i zed  by t h e  v a l u a t i o n  d a t e ,  and a p o t e n t i a l  b u y e r  and s e l l e r  would have  

cons ide red  f a rmland  a najjor f a c t o r  i n  a r r i v i n g  a t  a p r i c e  f o r  t h e  e n t i r e  

tract .  The miners i n  the Black  Hills g o l d  f i e l d s ,  who were v e r y  much 
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i s o l a t e d  f rom e x t e r n a l  s o u r c e s  of s u p p l y ,  would have  been s e e n  as a  

c a p t i v e  marke t  f o r  f a rm  p r o d u c e ,  and t h u s  a n  inducement  f o r  f a r m e r s  t o  

p u r c h a s e  t h e  a g r i c u l t u r a l  l a n d s  w i t h i n  t h e  s u b j e c t  t r a c t .  

The Commission c o n c l u d e s  t h a t  t h o  200,000 a c r e s  of  a g r i c u l t u r a l  

l a n d  i n  t h e  s u b j e c t  t r a c t  would have  c o n t r i b u t e d  $700,000 t o  t h e  

f a i r  m a r k e t  v a l u e  of t h e  e n t i r e  t r a c t .  I n  r e a c h i n g  t!lis r e s u l t  w e  

r e l i e d  p r i m a r i l y  on  t h e  209 s a l e s  i n  s o u t h e a s t e r n  Dakota .  We exc luded  

t h o s e  s a l e s  w i t h  p e r  a c r e  p r i c e s  i n  excess o f  ten d o l l a r s  as p robab ly  

i n v o l v i n g  improved l a n d .  I n  ou r  c a l c u l a t i o n s  w c  n l s o  a p p l i e d  a d i s c o u n t  

f o r  s i z e ,  

T imber land .  The  most abundan t  and e c o n o m i c a l l y  i n p o r t  a n t  t r e e  i n  

t h e  s u b j e c t  t r a c t  was t h e  Ponde rosa  P i n e .  The r e c o r d  i n d i c a t e s  t h a t  on 

t h e  v a l u a t i o n  d a t e  t h e  t r a c t  c o n t a i n e d  750,000 acres of t i m b e r l a n d ,  w h i c h  

c o n t a i n e d  ,an a v e r a g e  of 4,000 b o a r d  f e e t  of lumber p e r  a c r e .  

Sh ipment  of t i m b e r  i n t o  t h e  s u b j e c t  t r a c t  was i m p r a c t i c a l  a t  t h e  

v n l u a t  i o n  d a t e .  T h e r e f o r e ,  t i m b e r  g rowing  w i t h i n  t h e  t r a c t  w a s  t h e  o n l y  

s o u r c e  t o  s a t i s f y  t h e  needs  of t h e  l o c a l  t i m b e r  and lumber  marke t .  The 

mining ,  commerc ia l  and o t h e r  a c t i v i t i e s  b e i n g  conduc t ed  w i t h i n  t h e  t r a c t  

on t h e  da te  of v a l u a t i o n  c r e a t e d  a s u b s t a n t i a l  marke t  f o r  t i m b e r .  

Xr. Myers, p l a i n t i f f s '  a p p r a i s e r ,  r e l i e d  p r i m a r i l y  on a f u t u r e  

income ap2 roach  i n  v a l u i n g  t h e  t i m b e r l a n d  o f  t h e  s u b j e c t  t r a c t .  We have  

summarized h i s  c o m p l i c a t e d  appraisal  i n  f i n d i n g  of f a c t  27.  I n i t i a l l y  

Xr. Myers c a l c u l a t e d  t h e  amount of wood which would have  b e e n  r e q u i r e d  

t o  b u i l d  a l l  t h e  d w e l l i n g s  and commerc ia l  b u i l d i n g s  i n  t h e  s u b j e c t  t r a c t  
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on t h e  v a l u a t i o n  da te ,  and t h e  a d d i t i o n a l  b u i l d i n g s  which would be 

erected i n  t h e  f o l l m i n g  t en  y e a r s .  He a l s o  calculated t h e  amount o f  wood 

which  would be  r e q u i r e d  by t h e  min ing  i n d u s t r y  f o r  t h e  y e a r s  1877 t h r o u g h  

1887. Hr. Myers then c a l c u l a t e d  t h e  gross and n e t  incomes which would  

hnvc been  r e a l i z ed  by a commercial t i m b e r  o p e r a t i o n  i n  t h e  subjec t  t r a c t .  

tfe c a p i t a l i z e d  t h e  y e a r l y  n e t  income at  a r a t e  of 8% p e r  y e a r  t o  a r r i v e  

at his v a l u e  f i g u r e .  

Mr. Myers also c x a n ~ i n c d  t h e  t i m b e r  market d a t a  i n  t h e  r e c o r d .  H e  

combincd this informat ion w i t h  h i s  income a n a l y s i s  to arrive at his con- 

c l u s i o n  that: the t imber l and  w i t h i n  the t r a c t  h a d  a f a i r  ma rke t  value of 

$1 ,875 ,000 ,  o r  an average of $2.50 per acre .  

7"nc Commission nlus t re-ject Xr. Myers '  t i m b e r l a n d  a p p r a i s a l .  I n  

p r e v i o u s  cases w t b  itavcx rcjectcrf t h c  f u t u r e  income method as a p p l i e d  t o  

t i m b e r l a n d .  Set., c.g., Xiilnesota Chippewa T r i b e  v. U n i t e d  S t a t e s ,  Docket  

18-T, 25 Lnd. CL. Comm. 146 ( 1 9 7 1 ) .  As u s e d  by Mr. Myers i n  t h i s  case 

t h i s  method is not  supported by  the cvidencc  and is b a s e d  on a s s u m p t i o n s  

which are  very s p e c u l n t  i v e .  F u r  c x m p l t ,  ?lr. ? lyers  assumed t h a t  t h e  

c o n s t r u c t i o n  o f  a n  ;Iver;lgc' t i w e 1  l i n g  would r e q u i r e  3,690 b o a r d  f e e t  o f  

lumber ;  t h a t  t h e  s u b j e c t  t r a c t  would requ i re  one shop  f o r  every 30 p e o p l e ,  

with 5,400 board  fi'ct of lurnbcr r e q u i r e d  t o  c o n s t r u c t  each shop ;  t h a t  t h e  

tract would r e q u i r e  onc n e w s p a p e r  for  every  2 ,000  p e o p l e ,  with 10,800 

board feet  of lumber r c q u i r r d  til b u i l d  each newspaper o f f i c e ;  t ha t  t he  

tract w c ~ l d  r e q u i r e  one bank f o r  e v t q  1,000 p e o p l e ,  w i t h  10,800 b o a r d  

feet o f  l u m b e r  r e q u i r e d  t o  c o n s t r u c t  each bank.  Sone of these, o r  many 
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s i m i l a r  a s s u m p t i o n s  made by M r .  Myers, a r e  s u p p o r t e d  by t h e  evidence. 

Xoreove r ,  Mr. Myers' a s s u m p t i o n  t h a t  a l l  of t h e  b u i l d i n g s  e x i s t i n g  

i n  t h e  t r a c t  cn  t h e  v a l u a t i o n  d a t e  would  have  been  constructed on t h a t  

date is c l e a r l y  c o n t r a r y  t o  t h e  e v i d e n c e .  A b u y e r  o r  s e l l e r  would n o t  
h /  - 

have i n c l u d e d  t h e  lumber  i n  t h e s e  b u i l d i n g s  i n  c a l c u l a t i n g  f u t u r e  demand. 

Tn t h e i r  p roposed  f i n d i n g s  of f ac t  and b r i e f ,  p l a i n t i f f s  assert t h a t  

t h e  t i m b c r l m d  had a  f a i r  ma rke t  v a l u e  of $3 ,000 ,000 ,  or  a n  3vQrage of 

f o u r  d o l l a r s  p e r  a c r e .  T h i s  a s s e r t i o n  is a p p a r e n t l y  ba sed  on a s tumpage 

p r i c e  o f  one d o l l a r  p e r  t housand  b o a r d  f e e t .  The Commission ha s  r e p e a t e d l y  

r e j e c t e d  s tumpage v a l u e  as a  b a s i s  f o r  v a l u i n g  t i m b e r l a n d  and t h e r e f o r e  

c a n n o t  a c c e p t  p l a i n t i f f s '  v a l u a t i o n .  S e e ,  e. g . ,  Emigran t  New York I n d i a n s  

v.  Un i t ed  S t a t e s ,  Docke t  75, 11 I n d .  C1. Comm. 336, 374 ( 1 9 6 2 ) .  

~ c f e n d a n t ' s  a p p r a i s e r  Plr. Fen ton  d i d  n o t  p l a c e  any v a l u e  on t h e  

t i m b e r l a n d .  H e  r e a s o n e d  t h a t  Black  H i l l s  t i m b e r  was f r e e  f o r  t h e  t a k i n g  

by anybody who wanted i t ,  and t h a t  t h e r e f o r e  n o  one would be w i l l i t l g  t o  

pay f o r  i t .  

IJe must r e j e c t  M r .    en ton's r e a s o n i n g .  N e i t h e r  a h y p o t h e t i c a l  

p u r c h a s e r  n o r  a h y p o t h e t i c a l  s e l l e r  of  t h e  s u b j e c t  t r a c t  would p e r m i t  t h e  

f r e e  c u t t i n g  o f  Black H i l l s  t imbe r .  The p r o s p e c t i v e  purchaser  would be 

w e l l  aware t h a t  he  would be a c q u i r i n g  owne r sh ip  of all t h e  a v a i l a b l e  

t i m b e r ,  and  t h a t  h e  would  have  a r eady  m a r k e t  f o r  t i m b e r  and wood p r o d u c t s .  

6 / F u r t h e r ,  s i n c e  p l a i n t i f f s  are a l s o  seeking r e c o v e r y  f o r  improvements , - 
i n c l u d i n g  t h e s e  b u i l d i n g s  i n  a n  a p p r a i s a l  of t i m b e r l a n d  r e s u l t s  i n  p l a i n t i f f s  
s e e k i n g  d o u b l e  recovery f o r  these b u i l d i n g s .  
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He would therefore be villing t o  pay a higher price for the timberlands. 

In finding of fact 25 the Commission has examined the timberland 

market data in the  record, and has compared the timber involved there to 

the timber i n  t h e  subject tract. The timber in the tract was i n f e r i o r  

in qunlitv to the timber i n  the  o ther  areas. A t  t h e  same t ime ,  i t  enjoyed 

a complete monopoly over t h e  local lumber market. The timber in the 

other areas enjoyed greater access to  o u t s i d e  market. The commission 

concludct; that t h e  750,000 acres  of timberland i n  the s u b j e c t  tract 

would have contributed $1,350,000 to the f a i r  market v a l u e  of the  

entire tract. 

(;rc?zin?: l a n d .  P r i o r  t o  t h e  valuation d a t e ,  it was known that  the  

grasslands of the subject tract were e x c e l l e n t .  After the extinguishment 

of Sioux title, ranchers began to move cattle in great numbers Into the 

D r C R .  

Crazing was a use t o  which the land would b e  put i f  1 t  was not  

a d a p t a b l e  t o  a more economically rewarding use. We have t h e r e f o r e  included 

within our calculation of grazing acreage a l l  the land within  the  subject 

t r a c t  which d i d  not  have a h i g h e s t  and best use for a g r i c u l t u r a l ,  timber, 

or mining purposes. The subject t rac t  therefore contained 6 ,378 ,157  acres 

w i t h  a highest and b e s t  use for  grazing purposes. 

!Ire Myers' appraisal of the grazing lands of the t rac t  i s  summarized 

i n  finding of fac t  36. ?lr. Myers used two methods i n  valuing the  grazing 

lands-a future income method and a comparable sales  amroach. Each of 

the se  methods was keyed to Mr. Myers' calculation of t h e  c a t t l e  carrying 

capac i ty  of t h e  tract. Relying on Soil Conservation Service recommended 

stocking r a t e s  f o r  range sites within  the subject t r a c t ,  and applying a 
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25% discount  fo r  t h e  h a z a r d s  o f  t h e  range and unequal  water d i s t r i b u t i o n ,  

Pir. Myers conc luded  t h a t  t h e  s u b j e c t  t r a c t  c o u l d  s u p p o r t  170 ,000  head  

of c a t t l e  on a s u s t a i n e d  y i e l d  b a s i s .  We a r e  o f  t h e  o ? i n i o n  t h a t  Nr. 

Myers was t o o  optimistic i n  h i s  c a l c u l a t i o n s .  I n  i t s  c a l c u l a t i o n s ,  t h e  

Commission h a s  a p p l i e d  an  a d d i t i o n a l  15% d i s c o u n t  t o  accoun t  f o r  t h e  a r e a s  

of t h e  t r a c t  t h a t  w e r e  u n f i t  f o r  g r a z i n g .  

I n  h i s  f u t u r e  income method, M r .  Xye r s  e s t i m a t e d  t h e  a n n u a l  weight 

y,;lin t h a t  cou ld  b e  expected from a 170,000 h e a d  h e r d  on thc' t r a c t ,  the 

c o s t s  of t r m s ? o r t i n g  c a t t l e  t o  t h e  market at  Chicago,  t h e  g r o s s  incomc t o  

hc d e r i v e d  from t h e  s a l e  of e a c h  s t e e r ,  t h e  o p e r a t i n g  expenses of 3 c a t t l e  

b u s i n e s s ,  m d  t h e  y e a r l y  l o s s e s  t h a t  s u c h  a b u s i n e s s  would s u s t a i n .  H e  

then  c a l c u l a t e d  t h e  n e t  a n n u a l  income w h i c h  a h y p o t h e t i c a l  c a t t l e  b u s i n e s s  

i n  t h e  s u b j e c t  t r a c t  would r e a l i z e .  Then, e s t i m a t i n g  t h a t  an i n v e s t o r  

would e x p e c t  an  8% r e t u r n  on h i s  i n v e s t m e n t ,  Nr. Flyers c a l c u l a t e d  t h a t  

t h e  f a i r  market  v a l u e  of t h e  g r a z i n g  l a n d  of t h e  t r a c t  w a s  $7,500 ,000 ,  

o r  an a v e r a g e  of $ 1 . 1 7  t o  $1.18 p e r  a c r e .  

In h i s  compara t i ve  s a l e s  a n a l y s i s ,  ?Ir. Myers r e l i e d  upon s a l e s  by 

t h e  A t l a n t i c  and P a c i f i c  R a i l r o a d  between 1884 and 1890, and  t h e  Union 

Yacif i c  R a i l r o a d  i n  1884. He compared t h e s e  s a l e s  w i t h  t h e  g r a z i n g  l a n d s  

of  t h e  s u b j e c t  a r e a  on t h e  bas is  of t h e i r  r e s p e c t i v e  c a r r y i n g  capacities. 

H e  c a l c u l a t e d  t h a t  t h e  A & P l a n d s  s o l d  a t  a r a t e  of $42 .20  per head of 

g r a z i n g  c a p a c i t y ,  and that t h e  Union P a c i f i c  l a n d s  s o l d  a t  a r a t e  of  

$49.27 ner h e a d  of g r a z i n g  c a p a c i t y .  App ly ing  these  f i g u r e s  t o  t h e  

s u b j e c t  tract, ?:r. Mylyers c a l c u l a t e d  values of  $7 ,174 ,000  ( $ 1 . 1 2  p e r  acre) 
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based on the A 6 P s a l e s ,  and $8,375,990 ($1.31 per acre) based on the 

1I.P. s a l e s .  

Cocbining his fu ture  inconc and comparative sales approcrhes, Mr. HJ.Zr 

concluded that  the grazing lands of t h e  subject tract  had a f a i r  market 

va luc  uf $7,960,300, or an average of about $1.25 per acre. 

In tiualapal T r i b e  v. United S t a t e s ,  1 7  Ind.  C1. Corn. 456 (19661, t h b  

Cotmiss Lon re jcctcd Xr. ~yers' future income nethod of appraising gr82ing 

land as b e i n g  too s p e c u l a t i v e .  We are s t i l l  of  the  opinion that  a hypo- 

thet ical  c a t t l e  bus lncss  is far too uncertain and risky a basis for a 

Land e v a l u a t i o n .  Therefore, w e  d o  n o t  accept  Nr. Hyers' future income 

metI1od. 

!+re Fenton's  appraisal of the grazing land of t h e  tract is sumr~arlzed 

in f i n d i n g  of fact  3 7 .  Hr. Fenton valued the e n t i r e  sub jec t  t r a c t  as a 

sinylc u n i t ,  and u s e d  a market data method of valuat ion.  

Hr. Fenton's  appraisal was based on 96 sales, which Mr. Fenton divided 

i n t o 7  groups, and wtri ch h e  compared with the subject tract. Mr. Fenton a180 

analyzed separate ly  several sales which he bel ieved were part icu lar ly  c o p  

parab le  to  the s u b j e c t  tract. Xr. Fenton concluded that the fair market 

value  of the  subject t r a c t  was 35 cents per acre, or $2,570,005. 

iJc arc unable to  accept Yr. Fenton's appraisal .  M o 6 t  of the "aalee" 

used by Mr. Fenton were either not sales, not  bona f f d c  arms length 

t r a n s a c t i o n s ,  too remote i n  time from t?e valuation date,  or unsupported by 

the evidence. For example, the  s a l ~  upon which Mr. Fenton put particular 

emphasis were n o t  comparable sales. Sales 4, 5 ,  and 6 apparently all 
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r e f e r  t o  t h e  same t r a n s a c t i o n .  T h i s  w a s  a c e s s i o n  by Texas t o  t h e  Uni ted  

S t a t e s  of  i t s  c l a i m  t o  s o v e r e i g n t y  o v e r  l a n d s  i n  Oklahoma, Co lo r ado ,  N e w  

Nexico ,  Kansas ,  and Wyoming. This w a s  n o t  an arms l e n g t h  s a l e  b u t  r a t h e r  

a p o l i t i c a l  s e t t l e m e n t .  S a l e  1 6  was t h e  t r a n s a c t i o n  i n  wh ich  Texas 

g r a n t e d  t h r e e  m i l l i o n  a c r e s  t o  t h e  X. I .T .  Ranch i n  exchange  f o r  an agree- 

ment t o  c o n s t r u c t  a s t a t e  c a p i t a l  b u i l d i n g .  The Commission h c ~ s  p r e v i o u s l y  

r e j e c t e d  t h i s  t r a n s a c t i o n  a s  n o t  b e i n g  a bona f i d t .  s n l c .  Set. F t .  S i l l  

Apaclic Tr ibc  v. Un i t ed  S t n t c s ,  Docke ts  30 e t  n l . ,  25 i n d .  C1.  Conun. 352, 

357  ( l ! J 7 l ) ,  n f f ' d ,  202 C t .  C1. 1 3 4 ,  480 F.2d 818  (1373'; J i c n r i l l a  Apache 

T r i b e  v. Un i t ed  S t a t e s ,  Docket 2 2 - A ,  24 Ind .  C 1 .  Corn. 123,  129  (1970). 

S a l e  51 was a s a l e  by  t h e  Matador  C a t t l e  Company t o  t h e  ? la tador  Land 

and C a t t l e  Company, a S c o t t i s h  f i r m .  On c r o s s - e x a m i n a t i o n  Hr. Fcnton 

a d m i t t e d  t n a t  t h i s  was n o t  a good comparab le  sa le .  The Commission has 

p r e v i o u s l y  r e j e c t e d  t h i s  s a l e .  See F o r t  S i l l  Apache T r i b e ,  s u p r a .  S n l c  

60 was n o t  n sa le ,  b u t  mere ly  r e p r e s e n t e d  t h e  P r a i r i e  C a t t l e  Company's 

c l s t i ~ n a t e  of t h e i r  a s s e t s .  I n  f a c t  t h e  company v a l u e d  t h i s  l a n d  a t  $3 .22  

p c r  a r m ,  n o t  t h e  53 c e n t s  a s s e r t e d  by Yr. Fentori .  S a l e  2 1  is t h e  S O -  

c a l l e d  Goodnight  Sa le ,  w h i c h  w e  have p r e v i o u s l y  r e j e c t e d  as u n s u p p o r t e d  

by s u b s t a n t  i d  e v i d e n c e .  See F o r t  S i l l  Apache  T r i b c ,  s u p r a ,  Hunlapa i  

T r i b e  v .  Un i t ed  S t a t e s ,  Docket 90, 17  Ind .  C1. Comm. 456, 531-32 (1966)  

S a l e  48 i n c l u d e d  l a n d  t o  wh ich  the se l l e r  d i d  n o t  have t i t l e .  C a t t l e  and 

improvements  were i n c l u d e d  i n  t h e  s a l e  p r i c e .  I n  a d d i t i o n  t h e r e  is some 

doub t  i n  t h e  r e c o r d  t h a t  t h i s  s a l e  a c t u a l l y  t o o k  p l a c e .  On cross examina t i o n ,  

:Ir. Fen ton  a d m i t t e d  t h a t  t h i s  was n o t  a good comparab le  s a l e .  1-fnny of  tl lc 
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remaining sales vhich Hr. Fentm used are equally unacceptable as 

comparable sales.  

Xoreover, Mr. Fenton's c a l c u l a t i o n s  were d i s t o r t e d  by the fact that b 

excluded those sales for prices In excess of one dol lar  per acre. Nr. Fentm 

d i d  t h i s  on t h e  assumptton "that l og i ca l ly  t h e  value of the  eubject properw 

was b e l w  a do l lar  per acre." D e f .  Ex. F-115, p.  31.  This 1s a clear ccrJIQ 

o f  assumins what one i s  t r j ing  to prove, and the Corrrmlssion cannot accept L t -  

In its proposed f indings  of f a c t ,  defendant re l ied  s p e c i f i c a l l y  on 

only three of Yr. Fenton's  sales--Sales 4 8 ,  49 and 66.  LJe have discussed 

the  inadequacies of s a l e  08 above. Sale 49  fs another  instance in vhich 

t h e  se l l e r  owned ice t i t l e  t o  only a small fract ion  of the land he was 

s e l l i n g ,  the remainder being p u b l i c  domain, S a l e  66 w s s  in fact  not a 

s a l e  b u t  an inventory account, and t h e  reported p r i c e  was merely a d m  

payment. On cross examination ?lr. Fenton admitted that h i s  analysi6 of t h b  

s a l e  was erroneous.  

Defendant a l s o  placed particular emphasis on the Swan sales which the 

Comlssion has previously considered in Crcu Tribe v. United Sta te s ,  Docket SJ 

6 Ind. C1. Cow.  98 (1958). These sales are actually Mr. Fcnton's sales 93, 

94, and 9 5 .  Our f i n d i n g s  in Crow, and t h e  cross ex~minarion of Mr. Penton 

in this case,  indicate that sale 9 3 - - t o t a l l i n g  555,890 acres for an aggregate 

p r i c e  of $460,990--included sa les  94 and 9 5 ,  and that t h e  proper consideratian 

w a s  $0.83 per a c r e ,  rather than $0.50 per acre as asserted by defendants. 

A t  83 cents per  acre these sales d o  not support d e f e n d a n t ' s  valuation 

conclusion. 
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I n  v a l u i n g  t h e  g r a z i n g  l a n d  of t h e  s u b j e c t  t r a c t ,  t h e  Commission h a s  

adop t ed  >lr.  Myers' c o m p a r a t i v e  s a l e s  method,  w i t h  some m o d i f i c a t i o n s  . I n  

H u a l a p a i  T r i b e  v.  U n i t e d  S t a t e s ,  s u p r a ,  a t  521-23, t h e  Commission approved  M r .  

wers' a p p r o a c h .  We a l s o  d i s c u s s e d  t h e  e f f e c t  o f  the checke rhoa rd  p a t t m n  of 

71 
t h e  r a i l r o a d  g r a n t  l a n d s  o n  Yr. Myers' a p p r a i s a l . -  W e  s h a l l  n o t  r e p e a t  

h e r e  our  d e t a i l e d  d i s c u s s i o n  i n  H u a l a ~ a i .  I n  t h i s  c a s e  we a d h e r e  t o  t h e  

vicws w e  e x p r e s s e d  i n  H u a l a p a i ,  and F o r t  S i l l  Apache, s u p r a ,  a t  356-57. 

I n  l l d d i t i o n  t o  a p p l y i n g  t h e  comparab le  s n k s  approach w i t h  r c s ~ e c t  

t o  t h e  A t l a n t i c  and P a c i f i c  and Union P a c i f i c  sales, which  ?lr. Myers used 

i n  h i s  a p p r a i s a l  r e p o r t ,  we a l s o  u sed  i t  w i t h  r e s p e c t  t o  t h e  1870 Maxwell 

Gran t  s a l e  d e s c r i b e d  ir, f i n d i n g  of f a c t  35. I n  r e a c h i n g  o u r  v a l u e  con- 

c lussion we have a l s o  examined t h e  sales i n  f i n d i n g  o f  f a c t  35 f o r  which  

there a r e  no  c a t t l e  c a r r y i n g  c a p a c i t y  f i g u r e s  i n  t h e  r e c o r d .  

The Commission c o n c l u d e s  t h a t  t h e  6,378,157 acres of  g r a z i n g  l a n d  i n  

t h e  s u b j e c t  t r a c t  would have  c o n t r i b u t e d  $6 ,600 ,000  t o  t h e  f a i r  marke t  

v a l u e  o f  t h e  e n t i r e  t r a c t .  

Improvements .  I n  t h e i r  b r i e f ,  p l a i n t i f f s  c c n t e n d  t h a t  t hey  a r c  

e n t i t l e d  t o  r e c o v e r  t h e  v a l u e  of  t h e  improvements  t h a t  had  been  c o n s t r u c t e d  

w i t h i n  t h e  s u b j e c t  t r a c t  p r i o r  t o  t h e  v a l u a t i o n  d a t e .  They r e l y  on t h e  

r e a l  p r o p e r t y  r u l e  t h a t  b u i l d i n g s  o r  o t h e r  improvements  a t t a c h e d  t o  t h e  

l a n d  by  a knowing o r  d e l i b e r a t e  t r e s p a s s e r  become t h e  p r o p e r t y  of t h e  

owner of t h e  l a n d .  They d i s t i n g u i s h  Washoe T r i b e  v. Un i t ed  S t a t e s ,  

Docket  288, 21 Ind .  C1. Comm. 447 (1969 ) ,  i n  w h i c h  t h e  Commission d e n i e d  

r e c o v e r y  f o r  i np rovemenr s ,  on  t h e  b a s i s  t h a t  i n  t h a t  case t h e  p l a i n t i f f  

J/ We s t a t e d  t h a t  t h e  e f f e c t  would b e  t o  lower t h c  a p p r a i s a l  v a l u e .  
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held the  land i n  aboriginal t i t l e  and the nonIndians were unbwing 

trespassers, u h i l e  in t h e  present case the Sioux had recognized t i t l e  to  

the land and t h e  nonlndians were d e l i b e r a t e  trespassers .  We need not 

decide t h i s  legal q u e s t i o n  because w e  believe that p l a i n t i f f s  have fai lad 

to establish the value o f  the inproveaents  which e x i s t e d  wi th in  the tract 

on the v a l u a t i o n  date .  

In v a l u i n g  t h e  inprovements, Hr. Myers r e l i e d  upon his tiaberland 

appratsa l  to ,arrive at the value of t h e  materials contained i n  t h e  b u i l d h ~  

Ln his timberland appraisal Hr. Myers es t imated  that  the residents  of the 

s u b j e c t  t r a c t  on t h e  date  of valuation would have required 2 ,775  drtl1iqpd 

415 shops, 6 newspapers,  50 h o t e l s ,  65 saloons, 6 theaters, 6 churchee, 

6 h a l l s ,  6 bathhouses ,  6 f irehouses ,  and 6 schools. He also es t imated  the 

amount of wood which would have been required to c o n s t r u c t  each of these 

buildings. He concluded t h a t  16 million board feet of lumber would have 

been required to c o n s t r u c t  all of these Improvements. On the b a i s  of a 

cost of $30 per thousand board feet, he  calculated that  the  value of the 

m a t c r t a l s  i n  these b u i l d i n g s  would have been $480,000. Mr. Myers 

added 30% to  re f l ec t  the  value increment added by labor, and concluded that 

the  improvements had o value of $625,000. 

We must reject Mr. klyers' v a l u a t i o n  of improvemcnta As ve have 

s t a t e d  sbove in rejecting h i s  f u t u r e  income method of valuing the t iher-  

lands, Xr. Myers' assumptimsas t o  t h e  number of improvements exis  t fng 

i n  the subject  tract, and t h e  amount of wood needed t o  c ~ ~ t r ~ t  them, are 

s p e c u l a t i v e  and are n o t  supported by any evidence of record. H ~ S  w e  of 
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t h e s e  f i g u r e s  i n  v a l u i n q  t h e  improvements  is  e q u a l l y  s p e c u l s t i v c  and w e  

c a n n o t  a c c e p t  h i s  a p p r a i s a l .  

F l i n e r a l s .  The m i n e r a l  a res  i n  t h e  s u b j e c t  t r a c t  l i c s  he tw t~en  t h e  -- 
B e l l e  Fou rche  and Cheyenne R i v e r s ,  i n  Lawrence ,  P e n n i n g t o n ,  and Custcr 

C o u n t i e s ,  Sou th  Dakota, and on t h e  v a l u a t i o n  date c o n t a i n e d  lh,0(70 

acres .  

Al though  g o l d  had been  d i s c o v e r e d  i n  t h c  s u h j c c t  n r cn  as e a r l y  as t h e  

18301s, extensive min ing  a c t i v i t y  d i d  n o t  b e g i n  u n t i l  n f t c r  t h e  Custcr 

cxped i  t i o n  i n  1874 .  T h e r e a f t e r  g r e a t  numbers o f  minc>rs c n t c r e d  t!ic Hlnck 

Hills. S i g n i f i c a n t  p l a c e r  g o l d  d i s c o v e r i e s  were  made i n  thc s p r i n g  i111tI 

suqmt r  of  1875  i n  P e n n i n g t o n  County ,  and i n  t h e  f a l l  of 1875  and t l ~ c >  w i n t c r  

o f  1876 i n  Lawrence Countv .  P l a c e r  m in ing  remained  thc p r imary  a c t i v i t y  

i n  t h e  a r e a  u n t i l  t h e  major  Lawrence County l o d e  d e p o s i t s  were d i s c a v c r c d  

be:;inning i n  t h c  s p r i n g  of 1876. 

P l a i n t i f f s '  m i n e r a l  a p p r a i s e r  was M r .  Roy F .  F u l l .  Mr. F u l l  is a 

wcll q u a l i f i e d  m i n i n g  e n g i n e e r  and c o n s u l t i n g  g e o l o g i s t ,  w i t h  e x t e n s i v e  

e x n c r i e n c e  i n  m i n e r a l  a p p r a i s a l s  b e f o r e  t h i s  Commission, t h e  Cour t  o f  

C l a i m s ,  a n d  o t h e r  f e d r r a l  and s t a t e  c o u r t s .  

I k f m d a n t ' s  r n i n ~ r a l  a p p r a i s e r  was  ?lr. E r n e s t  O b c r b i  l l i p .  Mr. O b c r b i  1 1  il: 

is a well qua1 i f  i ~ d  m e t a l l u r g i c a l  and mining e n g i n e e r ,  w i t h  35  v c n r s  caxnr'r- 

i c n c c  i n  a p p r a i s i n g  min ing  p r o p e r t i e s .  He h a s  appea rwl  as mineral cxpclrt  

i n  manv cases  b e f o r c  t h i s  Commission and b e f o r e  v a r i o u s  c o u r t s .  

T h e  g r e a t e r  p o r t i o n  of t h e  g o l d  d e p o s i t s  i n  t h e  s u b j e c t  artza were 
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located in Wrence County. The lode deposits in Lwrence County o c c u d  

pr inar i l y  in  two major areas--the mineral b e l t  and the cement mines. 

Together t h e s e  tw areas have become one of the most productive gold mini* 

region- In  the history of t h e  United S t a t e s .  In findings of fact 45 

through 58 we have related in detail the h i s tory  of t h e  development of ths 

lode gold deposits of Lawrence County. 

In a p p r a i s i n g  the lode gold deposits of Laurence County, Mr. Full 

r e l i e d  p r i m a r i l y  on a future income approach. We have summsrized his 

a p p r a i s a l  in f i n d i n g  of fact 59. In his report, Hr. Full va lued  separatev 

the m i n e r a l  b e l t ,  t h e  cement mines, the  Bald Mountain area, the Bear Butte 

d i s t r i c t ,  and t h e  small mining d i s tr ic t s ,  Ida Gray, Spruce Gulch, and 

Cermania. 

In h i s  mineral b e 1  t v a l u a t i o n ,  Efr. Full f i r s t  examined all of the 

c v i d c n c c  i n  de taf l .  Based on this evidence he  e s t i m a t e d  t h a t  a conservative 

estimate of the extent  of the mineral b e l t  l o d e  was 5,000 feet long, 30 

feet wide, and 1,000 f e e t  d e e p ,  containing a t o t a l  of 12,500,000 tons of 

ore. Hc also est imated that  a u n i f i e d  operation of the  entire mineral 

bclt would have a p o t e n t i a l  l i f e  of 25 pears w i t h  an annual production of 

500,000 tons. that the  average ton of ore would  have y i e l d e d  $7.50 worth 

of gold, tha t  the average ton would hove cost $4.00 to process, and that 

preproduct ion costs would have mounted t o  $1,500,000. He then calculated 

t h e  annual net p r o f i t  on t h e  operation to b e  $1,750,000, and, applying the 

Tnwood premise at a 15% rate and deducting preproduction c o s t s ,  he  

c a l c u l a t e d  the  f a i r  market value of the mineral belt  to be $9,812,175. 
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IJe b e l i e v e  t h a t  M r .  F u l l ' s  m i n e r a l  belt a p p r a i s a l  was t o o  o p t i m i s t i c .  

I n i t i a l l y ,  w e  c a n n o t  a c c e p t  his p r o j e c t i o n  o f  t h e  m i n e r a l  belt t o  a d e p t h  

t ~ f  1,000 fee t .  It is  ou r  o p i n i o n  t h a t  a p r o s p e c t i v e  p u r c h a s e r  and s e l l e r  

would have  b e e n  o v e r l y  o p t i m i s t i c  i n  f o r e s e e i n g  any d e p t h  g r e n t c r  t!lm 

750 feet  f o r  t h e  l o d e .  I n  a d d i t i o n ,  I . lr .  ~ u l l ' s  a s sump t ion  t h a t  t h e  mines 

c ~ u l d  b e  o ? e r a t e d  f o r  350 days p e r  y e a r  is u n r e a s o n a b l e .  T h i s  would a l l o w  

f o r  m l y  abcut one i d l e  day every f o u r  weeks. 

F i n a l l y ,  w e  c a n n o t  a c c e p t  M r .  ~ull's u s e  of t h e  Inwood premist l  a t  n 

1 5  p e r c e n t  r a t e .  I n  r e c e n t  cases we have  commented e x t e n s i v e l y  on t h c  

means f o r  s e l e c t i n g  t h e  p r o p e r  h a z a r d  d i s c o u n t  f a c t o r  when u s i n g  t h e  f u t u r e  

income method i n  a p p r a i s i n g  m i n e r a l  l a n d s .  See Coshu t e  T r i b e  v .  Un i t cd  

S t a t e s ,  Docket 326-5, 31 I n d .  C 1 .  Cornm. 225 ,  239-243 (1973)  ; Western  Shoshone  

I d e n t i f i a b l e  Croup v .  V n i t e d  S t a t e s ,  Docket  326-K, 29 I n d .  C 1 .  Comm. 5 ,  34-38 

( 1 9 7 2 ) .  We n e e d  n o t  r e p e a t  t h a t  d i s c u s s i o n  h e r e .  H w e v e r ,  u s i n g  thc  

same r a t i o n a l e  t h a t  was used  i n  Goshute  and Wes te rn  Shoshone ,  t h e  

Commission is of  t h e  o ~ i n i o n  t h a t ,  c o n s i d e r i n g  t h e  l i b e r a l i t y  o f  Mr. F u l l ' s  

e s t i m a t e s  and t h e  r i s k s  i n v o l v e d  i n  a min ing  o p e r a t i o n ,  t h e  p r o p e r  d i s c o u n t  

r a t e s  t o  be a p p l i e d  i n  v a l u i n g  t h e  mineral b e l t  are a Hoskold  f a c t o r  o f  

15% r e t u r n  On i n v e s t m e n t  and 3% on r e t u r n  o f  c a p i t a l ,  o r  a n  Inwood f a c t o r  

of 20%. 

Xr. F u l l  used  a s i m i l a r  m t h o d  i n  a p p r a i s i n g  t h e  cement  mines.  Iie 

e s t i m a t e d  t h a t  t h e  cement mines would  h a v e  had <an e x p e c t e d  l i f e  of  4 ye:xrs, 

; r g c e s s i n g  2200 t o n s  of o r e  d a i l y  f o r  350 days  p e r  yea r ;  t h a t  the a v e r a g e  

t o n  o f  o r e  would have  y i e l d e d  1 2  d o l l a r s  w o r t h  o f  g o l d ,  and would have  
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cost 6 co l lars  to process; and that  preproduction costs would have amounted 

t o  $250,000. He calculated the  annual net prof i t  from the cement mines U, 

be $420,000. Using the  Irnrood premise a t  20% and deducting preproduction 

c o s t s ,  he ca lculated  the f a i r  market value of t h e  cement nines t o  be 

$837 ,254 .  

Again, w e  disagree with Mr. Full's assumption that nines could be 

operated  on a 350 days per year basis.  We also  cannot accept h i s  use of 

a 20X Inwood factor. Considering the  liberality of ?lr. Pull's estimates 

and t h c  r i s k s  of the cement mines, the Comission is of the opinion that 

proper discount rates t o  be a p p l i e d  are a Hoskold factor of 20% return 

on investment and 3% on r e t u r n  of c a p i t a l ,  or an Inwood factor of 25%.  

r .  F u l l  valued the  Bald Mountain area a t  $100,000, after analyzing 

the area cm a claim by claim basis. Ue must reject his valuation. As we 

have noted i n  f inding  o f  fact 5 5 ,  n m e  of the major c l a i m  in the Bald 

Nmntain area had been discovered p r i o r  t o  the valuation date, and there- 

fore a prospective purchaser and s e l l e r  would have assigned no value t o  

t h i s  area .  

In apprais ing  the Bear4 Butte d i s t r i c t ,  Mr. F u l l  used a s i n i l a r  method 

t o  t h e  m e  he had used for t h e  rnineral belt curd cement mines .  He estimated 

an e x p e c t e d  l i f e  of f i v e  y e w s ,  a production of 50 tons per day for 350 

day per v r n r ,  a v f r l d  of $ 3 5  pcr ton of ore, a cost  of $ 2 5  ppr ton of ore, 

and o preproduction cost  of $100,000. Applying the Xnwood premise a t  15% a d  

deduct in^ preproduction costs ,  he valued t h e  Rear Butte district a t  $386,635. 

Again w e  cannot agree w i t h  Mr. ~ull's assumption of a 350 day productfon 
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y e a r  o r  his u s e  of a 15% Inwood factor. We a r e  of t h e  o p i n i o n  that 

t h e  proper  d i s c o u n t  r a t e s  would be a Hoskold f a c t o r  of 15% r e t u r n  on 

i nves tmen t  and 3% on r e t u r n  of c a p i t a l ,  o r  an Inwood f a c t o r  of 20%. 

!dr. F u l l ' s  a p p r a i s a l  o f  t h e  I d a  Gray,  Spruce  Gulch, and Gcrmania 

d i s t r i c t s  a t  a t o t a l  of $30,000 w a s  based  on his a n a l y s i s  of the ev idence .  

As w e  have  s t a t e d  i n  f i n d i n g  o f  f a c t  47,  the  c l a ims  in t h e  Spruce Gulch 

and Germania d i s t r i c t s  had n o t  been  d i s c o v e r e d  by t h e  d a t e  of v a l u a t i o n  

and would n o t  have been i n c l u d e d  i n  a value e s t i m a t e  by a p r o s p e c t i v e  

buyer  and s e l l e r .  

M r .  O b e r b i l l i g ,  d e f e n d a n t ' s  a p p r a i s e r ,  used n market d a t a  approach 

i n  v a l u i n g  t h e  Lawrence County lode  d e p o s i t s .  He a l s o  used a f u t u r e  income 

approach t o  conf i rm h i s  r e s u l t s .  We have summarized Nr. ~ b e r b i l l i g ' s  

a p p r a i s a l  i n  f i n d i n g  of f a c t  60. 

M r .  O b e r b i l l i g  based  h i s  market d a t a  approach on a t o t a l  of  e i g h t  

s a l e s  of  mining  c la ims on t h e  m i n e r a l  b e l t .  These s a l e s  were  f o r  a  total 

c o n s i d e r a t i o n  o f  $755,000. He then  assumed t h a t  t h e  remaining  c la ims 

on t h e  m i n e r a l  b e l t  were worth  abou t  $400,000, and concluded t h a t  t h e  f a i r  

market v a l u e  of t h e  whole b e l t  was $1,150,000.  

I n  his f u t u r e  income approach M r .  O b e r b i l l i g  r e l i e d  upon an a n a l y s i s  

of t h e  Homestake n i n e .  Based on f i g u r e s  p u b l i s h e d  i n  1879,  he e s t i m a t e d  

t h a t  t h e  mine a t  t h a t  t i m e  had a r ema in ing  expec ted  l i f e  of t e n  t o  twenty 

y e a r s  and could  be expec ted  t o  r e a l i z e  a p r o f i t  o f  $500,000 p e r  y e a r .  

tie d i v i d e d  t h i s  ?refit, assigning h a l f  t o  t he  owners and h a l f  t o  t h e  
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operators. Then apply ing  Inwood factors of 152 for 10 years and 20% for 

20 ycars  he ca l cu l a t ed  a fa ir  market value of $1,250,000, a s  of July 1879. 

Ife t h en  d i s c o u n t e d  t h i s  back  t o  February 1877,at 25% p e r  y e a r  compound 

interest, and ob ta ined  a value  f o r  the  Homestake mine of $750,000- H e  

t h e n  assumed t h a t  a11 t h e  r ema in ing  claims i n  Lawrence County t o g e t h e r  

were w o r t h  as much as  t h e  Homestake and concluded t h a t  t he  f a i r  market 

va lue  of t h e  J,awrence County l o d e  d e p o s i t s  was $1,  SOO,OOo. 

blr: m u s t  r e j ec t  Xr. O b e r b i l l i g ' s  a p p r a i s a l .  We d o  not  b e l i e v e  t h a t  

i1 rnirrket t1nt.a v n l u a t  i o n  b a s e d  on o n l y  c i ~ l t t  s a l e s  can be very r e l i a b l e .  

:Iorc:wc~r, :lr. O19ert>illig's c o n c l u s i o n  t h a t  a l l  t h e  remaining p r o p e r t i e s  

o n  ttw n lnc ra l  b e l t  were wor th  an aggregate of $400,000 is n o t  s u p p o r t e d  

by m y  cv ic icncc .  I n  his f u t u r e  income n e t h o d ,  t h e  C o d s s i o n  cannot 

accept :\is d i v i s i o n  of p r o f i t s  'uotween t h e  owner and t h e  operator .  There 

it; n o t i l i n g  i n  t h e  tbvidenc-e t o  s u g g e s t  t h a t  the p r o s p e c t i v e  p u r c h a s e r  would 

not  i t s e l f  hove o p e r a t e d  t h e  mines. Fur thermore ,  w e  b e l i e v e  t h a t  a t i m e  

i l i s coun t  of 257, n c r  y e n r  is ~ x c e s s l v c .  F i n a l l y ,  Yr. ~ b e r b i l l i g ' s  a s s u m p t i o n  

th ' l t  tionws t ilkp mine  i l c  c o u n  t e d  f o r  one-ha1 f the  v a l u e  of t h e  Lawrence 

Coi in ty  lodc ~ i c p o s i t s  is c l ca r lv  con t ra ry  t o  t h e  evidence. 

I n  v a l u i n g  the Lmrcnce County lode  d e p o s i t s ,  t h e  Commission has 

a d o p t e d  EIr. I:u1l1s a p p r a i s a l ,  mod i f i ed  by o u r  d i s c u s s i o n  above. The 

Euturc income m ~ t i l o d  of v a l u i n g  mineral  p rope r t i e s  has  been used r e p e a t e d l y  

bv t !~is  Conmiss  ion  (See, s., Goshute  T r i b e ,  s u p r a ;  Nestern Shoshone, 

s u p r a ) ,  and b y  the Cour t  of Claims ( s e e  T l i n g i t  and Haida I n d i a n s  V. United  - 
5tI3tCs, IS? C t .  C 1 .  130 (1968)).  T h e  court  has again approved our u s e  of 
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t h i s  method r e c e n t l v  i n  Uni ted  S t a t e s  v .  F o r t  S i l l  Apache T r i b e ,  202 

C t .  C1. 1 3 4 ,  480 F. 2d 818 (1973).  

T h e  f u t u r e  income a p p r o a c h  is t h e  method u s u a l l v  u sed  by min ing  

e n g i n e e r s  i n  a p p r a i s i n g  min ing  p r o p e r t i e s .  Yr. Oberbillig h i m s e l f ,  f o r  

example ,  has s t a t e d  t h a t  " [ a ]  m in ing  p r o p e r t v  has a valuc. e q u a l  t o  t h e  

p r e s e n t  v a l u e  o f  its f u t u r e  p r o f i t s . "  O b e r b i l l i g ,  A p p r a i s a l  of  ? l i n e r s 1  

Land,  X U 1 1  &yrn i s a l - Jou rna l  485, 489 ( 1 9 6 4 ) .  Roland I). P n r k s ,  

a n o t h e r  n o t e d  m i n e r a l  e x p e r t ,  h a s  n o t e d  t h a t  

[ a ]  m i n i n ~  p r o p e r t y  has  a d e f i n i t e  v a l u c  o n l y  
by v i r t u e  of i t s  a b i l i t y  t o  p roduce  n p r o f i t  o v e r  a 
t e rm  of y e a r s .  

" P r e s e n t  v a l u e "  and  " p r e s e n t  wor th "  a r c  svnony- 
nous  t e r m s  used  t o  d e s i g n a t e  t h e  c a p i t a l  which must 
bc i n v e s t e d  immed ia t e ly  (or  a t  a  g i v e n  d a t e  of vn lu -  
a t i o n )  t o  b e  e q u i v a l e n t  t o  t h e  f u t u r e  income t o  b e  
received i n  exchange  t h e r e f o r .  [ B a x t e r  & P a r k s ,  
Examina t i on  and V a l u a t i o n  of M i n e r a l  P r o p e r t y  157 
( 4 t h  e d .  9 .  P a r k s  1 9 5 7 ) . ]  

I n  o t h e r  words ,  t h e  v a l u e  o f  a  m i n e r a l  p r o p e r t y  is t h e  amount a  p u r c h a s e r  

would b c  w i l l i n g  t o  i n v e s t ,  and a s e l l e r  would h c  w i l l i n g  t o  a c c e p t ,  i n  

exchange  f o r  t h e  r i g h t  t o  r e c e i v e  a f i x c d  n e t  income f o r  n f i x c d  number 

of y e a r s .  T h i s  p u r c h a s e  p r i c e ,  o r  f a i r  ma rke t  v a l u e ,  cnn b e  p r o p e r l v  

c a l c u l a t e d  by u s e  of  t h e  f u t u r e  income a p p r a i s a l  m e t h o d .  

I n  a  c a s e  l i k e  t h e  p r e s e n t  one whe re  much of t h e  o f f i c i a l  s a l e s  d a t a  

h a s  been  d e s t r o y e d  by f i r e  (see f i n d i n g  of  f a c t  58),  and  here t h e  u n n f f i c i n l  

r e p o r t s  o f  s a l e s  a r c  o f t e n  c o n f l i c t i n g , t h e  Commission is o f  t h e  o p i n i o n  

t h a t  the u s e  o f  a marke t  da t a  a p p r o a c h  is u n w a r r a n t e d .  
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Defendant o b J e e t s  to Mr. Fulls' appraisal on the ground that many 

of the facts he relied upon were obtained from t h e  Jan in  Report which 

was not p u b l i s h e d  u n t i l  July 1879, 2 1/2 years  a f t e r  t h e  valuation date. 

The Comnission agrees  that much of t h e  data used by Xr. Full, and adopted 

by ttw Cornissfon, was not in fact known in February 1877 .  However, i n  

our appraisal  c w  are attempting to ascertain what a hvpothetical k n o w l e d w  

n h l e  and well informed buver would have paid a hypothetical knowledgeable 

and well informed seller for the subject t r a c t .  With this as the under- 

I v i n g  ns sumpt ion  of our valuation, i t  is not unreasonable to assume that 

t l w  lrvpotlact i c a l  purchasrr and s c l l cr  of the  t r a c t  would have investigated 

bcforc t h e y  c o n s u m t e d  the transact ion. ?lost of the facts reported by 

Jnnin,about those mining properties which vere known t o  exis t  on the 

valuation date,were knwable on the valuation date, Uc must assume that 

t+e purchaser or  se l ler  of a tract worth millions of dollars would have 

h i r c d  n mining e x p e r t  to ascertain the extent  of what was b e i n g  purchased, 

I n  acccptfng such an approach, the Commission is n o t  assuming that the  

prospective purchnscr  and se l l er  would have extensivelv explored the 

subject tract to uncover every mineral deposit. As is  c lear  from our 

f i n d i n g s  of f a c t ,  we have not assigned value to any mineral claim that  

had not been discovered p r i o r  to the date of v a l u a t i o n ,  

The Cornmisston concludes that  the Lawrence County lode d e p o s i t s  
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would have  c o n t r i b u t e d  $6 ,500 ,000  t o  t h e  f a i r  marke t  v a l u e  o f  t h e  e n t i r e  

s u b j e c t  t r a c t .  

The p l a c e r  g o l d  d e p o s i t s  i n  Lawrence Countv we re  d i s c o v e r e d  i n  l a t e  

1875 and e a r l v  1876 .  These  d e p o s i t s  y i e l d e d  t h e  m a j o r i t y  o f  t h e  go ld  

e x t r a c t e d  f rom t h e  B lack  H i l l s  p r i o r  t o  t h e  d a t e  of  v a l u a t i o n .  I n  f i n d -  

i n g  of f a c t  6 2  w e  have  d e s c r i b e d  t h e  deve lopment  of  t h e s e  p r o p e r t i l l s .  

M r .  F u l l  u s e d  a f u t u r e  income a p p r o a c h  i n  v d l u i n g  t h o  p l a c e r  d c p o s i t s  

of Lawrence County.  We have  summarized h i s  a p p r a i s a l  i n  f i n d i n g  o f  

f a c t  6 1 .  

M r .  F u l l  v a l u e d  s e p a r a t e l y  t h e  d e p o s i t s  i n  t h e  lfliitewood min ing  

d i s t r i c t  and  t h o s e  i n  t h e  Uouldclr Gulch  area.  For  t h e  Nhitewood d i s t r i c t  

he estimated n r e m a i n i n g  e x p e c t e d  l i f e  of t h r e e  years ,  w i t h  p r o d u c t i o n  

d e c r e a s i n g  e a c h  y e a r .  H e  c a l c u l a t e d  a n n u a l  n e t  g a i n s  f o r  t h e  t h r e e  y e a r s  

of $ 1 , 0 5 3 , 0 0 0 ,  $486,000, and $144 ,000  r e s p e c t i v e l y .  He t h e n  a p p l i e d  a 

d i s c o u n t  f a c t o r  o f  25% (compounded) t o  e a c h  y e a r b  p r o f i t  t o  a ccoun t  

f o r  t h e  e x p e c t e d  r e t u r n  on i n v e s t m e n t  f o r  t h e  p r o s p e c t i v e  p u r c h a s e r .  

He conc luded  t h a t  t h e  IJhitewood d i s t r i c t  p l a c e r s  had a f a i r  marke t  v a l u e  

of $1 ,227 ,168 .  

M r .  F u l l  used  a s i m i l a r  a p p r o a c h  f o r  t h e  Bou lde r  Gulch n l a c c > r s ,  b u t  

p r o j e c t e d  a r e m a i n i n g  e x p e c t e d  l i f e  of o n l y  two y e a r s .  Hc conc luded  t h a t  

t h e s e  p l a c e r s  had a f a i r  ma rke t  v a l u e  o f  $49,680. 

M r .  F u l l ' s  a p p r a i s a l  of  t h e  Lawrence County p l a c e r s  was t o o  o p t i m i s t i c .  

I n i t i a l l v ,  we b e l i e v e  t h a t  p r o j e c t i n g  a n  e x p e c t e d  l i f e  f o r  t h e  whitewood 
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placers of g r e a t e r  than  two years is unwarranted  b e c a u s e  of the extensive 

mining t h a t  had already been c a r r i e d  out  i n  t h i s  d i s t r i c t .  Further, 

a l t h o u g h  w e  a g r e e  w i t h  M r .  F u l l  that the y i e l d  from mining a c t i v i t i e s  

would  decrease after  t h e  f i r s t  year ,  we do n o t  agree t h a t  c o s t s  of pro-  

d u c t i o n  would a l s o  decrease. F i n a l l y ,  w e  a r e  of t h e  opinion t h a t  t5e 

prospec t ive  p u r c h a s e r  w o u l d  have expected a  r e t u r n  of from 25% t o  30% on 

h i s  i n v e s t m e n t ,  ra ther  t h a n  this 25% t h a t  Xr. F u l l  assumed. 

Yr. O b e r b i l l i g  r e l i e d  on a market da t a  a p p r o a c h  i n  a p p r a i s i n g  t h e  

Lnwrcncc County p lacers .  LJe have summarized his ap? ra i sa l  i n  f i n d i n g  of  

f a c t  63. Hc l i s t e d  t h e  sales he  had d i scove red  f o r  t h e  placers  on Dead- 

wood Ckilch. 'To ta l l ing  t he  s t a t cd  cons i d e r a t i o n  for  t h e s e  s a l e s ,  he a r r i v e d  

;it :i v a l u e  of $144,100 f o r  these p lacers .  On t h e  assumpt ion  t h a t  the 

rernnininb; p l ' i c e r s  i n  the c o u n t y  were wort11 as much as t h e  Deadwood G u ~ c ~  

p lace r s ,  Mr. O b e r b i l l - i g  c o n c l u d e d  that t h e  f a i r  market value of a l l  t h e  

p l n r e r s  i n  Lawrence C o u n t y  wcis $288,000. 

'The Curnmtssion nws t r e j e c t  :Ir. Oberbillig's a p p r a i s a l .  Many of t he  

salt:..; Xr. O b c r b F l l i g  used are no t  a d e q u a t e l y  s u p p o r t e d  by the evidence. 

Moreover, his assumpt i on  t h a t  t h e  placers  i n  Deadwood Gulch c o n s t i t u t e d  

1 / 2  the t o t ~ l  v a l u e  o f  ,111 t h e  p l a c e r s  i n  Lawrence County is  clearly 

cont  r a r y  t o  the t?v idencc . 
In  v a l u i n g  t h e  Lmrencc County p l a c e r  d e p o s i t s ,  t h e  Commission has 

, ~ d t ~ p t e d  Xr. F u l l ' s  app ra i s a l  ;w modi f i ed  by o u r  d i s c u s s i o n  above. We 

c o n c l u d e  t h a t  the Lawrence County placer  d e p o s i t s  would have c o n t r i b u t e d  

$1,130,000 t o  t h e  f a i r  market v a l u e  of t h e  e n t i r e  t r a c t .  
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The Commission h a s  b r i e f l y  r e l a t e d  t h e  h i s t o r y  of t h e  P e n n i n g t o n  

County l o d e  d e p o s i t s  i n  f i n d i n g  o f  f a c t  65. A s  we s t a t e d  t h e r e ,  most  

o f  t h e  major  l o d e  c l a i m s  i n  t h e  coun ty  we re  d i s c o v e r e d  a f t e r  t h e  d a t e  

of v a l u a t i o n .  T h e r e f o r e ,  we c o n c l u d e  t h a t  t h e  P e n n i n g t o n  County l o d e  

d e p o s i t s  would  have  c o n t r i b u t e d  n o t h i n g  t o  t h e  f a i r  marke t  v a l u e  of the 

s u b j e c t  t r a c t .  

The p l a c e r  g o l d  d e p o s i t s  i n  P e n n i n g t o n  County were d i s c o v e r e d  i n  1875.  

These d e p o s i t s  w e r e  l o c a t e d  p r i m a r i l y  a l o n g  R a p i d ,  S p r i n g ,  and B a t t l e  

Creeks, and a l o n g  some o f  t h e i r  t r i b u t a r i e s .  We have d e s c r i b e d  t h e  

deve lopment  of t h e s e  p l a c e r s  i n  f i n d i n g  of  f a c t  68. 

I n  v a l u i n g  t h e  p l a c e r  d e p o s i t s  o f  Penn ing ton  County,  M r .  F u l l  used  

t h e  same method h e  had  used  i n  a p p r a i s i n g  t h e  Lawrence County p l a c e r s .  

I n  f i n d i n g  o f  f a c t  69 we have  summarized h i s  a p p r a i s a l .  

M r .  F u l l  v a l u e d  t h e  d e p o s i t s  o f  B a t t l e ,  S p r i n g  and Rapid Creeks 

s e p a r a t e l y .  For  B a t t l e  Creek  h e  e s t i m a t e d  a  r e m a i n i n g  e x p e c t e d  l i f e  o f  t h r e e  

y e a r s ,  w i t h  p r o d u c t i o n  d e c r e a s i n g  e a c h  y e a r .  He c a l c u l a t e d  a n n u a l  n e t  

g a i n s  f o r  t h e  t h r e e  y e a r s  o f  $87 ,000 ,  $54,000,  and $18,000, r e s p e c t i v e l y .  

For t h e  S p r i n g  and  Rapid Creeks  M r .  F u l l  e s t i m a t e d  r e m i n i n g  e x p e c t e d  

l i v e s  o f  f i v e  y e a r s ,  w i t h  d e c r e a s i n g  p r o d u c t i o n  each y e a r .  He c a l c u l a t e d  

a n n u a l  n e t  g a i n s  f o r  S p r i n g  Creek  of  $162 ,000 ,  $135 ,000 ,  $81,000, $81 ,oo1) and 

$81 ,000  f o r  t h e  f i v e  y e a r s ;  and for  B a t t l e  Creek of $216 ,000 ,  $162,000,  

$108,000,  $108,000 and $108,000 f o r  t h e  f i v e  y e a r s .  He then a p p l i e d  a  

d i s c o u n t  f a c t o r  of  25% 6ompounded)to t h e  t o t a l  n e t  p r o f i t  f o r  each year  

t o  a c c o u n t  f o r  t h e  p r o s p e c t i v e  p u r c h a s e r ' s  e x p e c t e d  r e t u r n  on  i n v e s t m e n t .  
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He concluded t h a t  t h e  Pennington County placers  had a f a i r  market value of 

$841,970. 

The C o m L s s  i o n  believes t h a t  '1r. F u l l ' s  Pennington County a p p r a i s a l  

w a s  too  o p t i m i s t i c .  I n i t i a l l y ,  we are unab le  t o  accept  an es t imated  

expec t ed  lif c f o r  any  o f  these placers of greater than three years. ?.lore- 

over, w u  do n o t  agree t h a t  t h e  p roduc t ion  c o s t s  f o r  t h e s e  placers would have 

decreased a f t e r  t h e  f i r s t  year .  F i n a l l y ,  as w e  have s t a t e d  i n  our  a n a l y s i s  

o f  Mr. Full's I.nwrcnce County p lacer  a p p r a i s a l ,  i t  i s  o u r  op in ion  t h a t  a 

p r o s p e c t i v e  p u r c h a s e r  would have expected a return on his inves tment  of 

from 25X to 30%. 

Tn f i n d i n g  of f a c t  69, t h e  Commission has  summarized M r .  Oberbillig's 

app ra i s a l  o f  t h e  Pennington Coun ty  placers .  Xr. O b e r b i l l i g  used a r o y a l t y  

on n e t  prof i ts approach in v a l u i n g  t h e s e  placers. F i r s t  he assuned a n  

m n u n l  product ion o f  $400,000 f o r  3.0 years. 9e t hen  deducted annual c o s t s  

o f  $100,Q00 t o  a r r i v e  ; i t  <a n e t  p r d f i t  of $300,000. He then  assumed a 

107 r o y a l t y  t o  t h e  owner of  thc pro?er ty .  Apply ing  Inwood rates of 15%, 

20X, and 2 5 X ,  h~ ca l cu l a t ed  v n l u r s  of $150,000, $126,000, and $107,000. 

He cnnc.luded t h a t  t h e  F'cnnington p l ace r s  had a f a i r  market va lue  no  

grea te r  t h m  $100,000. 

Ke canno t  accept Yr. @ b c r b i l l i g t s  valuation of Pennington County 

;71;3cers. I n i t i a l l y ,  t h e  Commission has p rev ious ly  r e j ec t ed  t h e  r o y a l t y  

method as  not  a m o u n t i n g  t o  a measure o f  f a i r  market va lue .  See F o r t  

S i l l  Apache T r i b e ,  supra,  25 Ind .  C I .  Corn. at 360. Moreover, as Yr. 

Oberb i lL ig  himself has a d m i t t e d ,  his approach was based on c o n j e c t u r e  
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and p u r e  a s s u m p t i o n .  N e i t h e r  h i s  e s t i m a t e  f o r  a n n u a l  p r o d u c t i o n  n o r  

h i s  a s s u m p t i o n  f o r  c o s t s  is s u p p o r t e d  by any  e v i d e n c e .  

I n  v a l u i n g  t h e  P e n n i n g t o n  County p l a c e r s ,  t h e  Commission h a s  adop t ed  

Y r .  F u l l ' s  a p p r a i s a l  a s  m o d i f i e d  bv o u r  d i s c u s s i o n  above .  \Jc conclude. 

th:it t h e  ?ennin i ; ton  Cou,lf y placer t lcposl ts  woulJ have contributed $S2S,OOO 

t o  thtl f a i r  marke t  v a l u e  of t h e  e n t i r e  t r a c t .  

'I'llc Commission h a s  d c s c r  i h e d  t h e  m i n e r a l  d c p o s  i ts i n  C u s t c r  Countv 

i n  f i n d i n g  o f  f a c t  71.  We have a l s o  summarized the. a l ~ p r , t i s n l s  o f  t h c ~ s t .  

m i n c r n l s  by Y c s s r s .  F u l l  and O b e r b i l l i g  i n  f i n d i n g  of f ~ c t  72. Mr. P u l l  

va lued  t h e  C u s t e r  County m i n e r a l s  a t  $40,000, ba sed  on h i s  a n a l y s i s  o f  

t h e  e v i d e n c e .  M r .  O b e r b i l l i g  used a r o y a l t y  method,  a n d  a r r i v e d  a t  a 

v a l u e  of $115,000. The  Commission a d o p t s  M r .  F u l l ' s  method. We c o n r l u d c  

that  t h e  m i n e r a l  d e p o s i t s  of C u s t e r  County would have c o n t r i b u t e d  $40,000 

t o  t h e  f a i r  marke t  v a l u e  of t h e  e n t i r e  s u b j e c t  t r a c t .  

1942 COURT OF CLAIMS IIECISZON 

P l a i n t i f f s  c o n t e n d  t h a t  t h e  Act  o f  F e b r u a r y  2 8 ,  1 8 7 7 ,  s u p r a ,  c o n s t i -  

t u t e d  a t a k i n g  of t!ie s u b j e c t  t r a c t  by t h e  d e f e n d a n t  u n d e r  t h e  F i f t h  

Amendment w i t h o u t  t h e  payment of  j u s t  compensa t i on  t o  p l a i n t i f f s .  

De fendan t ,  on t h e  o t h e r  hand ,  a r g u e s  t h a t  p l a i n t i f f s '  F i f t h  Amendment 

claim is b a r r e d  by t h e  d o c t r i n e  of res j u d i c a t a ,  h a v i n g  b c e n  dec ided  

v t h e  C o u r t  of Cla ims  i n  S i o u x  T r i b e  v .  U n i t e d  S t a t e s ,  97  C t .  C1. 613  

( l 9 4 Z ) ,  c e r t .  d e n i e d ,  318 U .S . 789 ( 1 9 4 3 ) .  For  t h e  r e a s o n s  i n d i c a t e d  

below,  we h o l d  t h a t  F i f t h  Amendment c l a i m  is n o t  b a r r e d  by  

t h e  1942  Cour t  of Cla ims  d e c i s i o n .  
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I I In order that  a judgment may constitute a bar to another suit, it 

must bc rendered in a proceeding b e t v e e n  the sane parties or t h e i r  privie5. 

and the p o i n t  of controversy must be the same in b o t h  cases, and must be 

determined  on its merits." Hughs v .  Cnited States, 71 u .S .  (4 Wall.) 

232, 237 (1866). As it is clear that t h e  s3me parties are now before 

the Commission as were before t h e  court in 1942, and that the c o u r t  
8/ 

was faced vi th the same Fifth Amendment taking c l a i m  as is the Commis- 

sion, the only question to be answered i n  d e t e r m i n i n g  whether or not the 

1942 decision bars plaintiffs' c u r r e n t  c la im is whcther  that case vas 

d c c l d c d  on Its merits. 

I t  is settled that t h e  judgment of a court d i s r n i s s i n ~  a s u i t  for 

tack of jurisdiction is not a judgment o n  t h e  m e r i t s  and therefore does 

not bar 3 future s u i t  on the same cause of action. Smith  v .  Hcllcal., 

109 U.S. 4 2 6 ,  029 (1883);  Hunhs v .  L'nited States, supra; Walden v .  Bodlcy, 

3 1  U.S .  ( 1 4  Pet. )  156, 161 (1840) ;  see General Invrstnent Co. v .  Lake 
* 

Shore 6 Michigan Southern Ry, 260 U.S.  261, 288 (1922). If, as p l a i n t i f f s  
-* 

arg\tta, tht- Court of Claims d i s m i s s e d  t h e i r  claim in 1942 for lack of 

8 l  - The claim presented in this case by the Sioux Tribe 
is for just compensation for the alleged taking f o r  p u b l i c  
purposes or the  misappropriation bv the defendant, by the 
act of Congress  of February 28, 1877, 19 Stat. 254, of 
l a n d  and r ight s  i n  land, amounting to 73,781,826.19 
acres, w i t h o u t  t h e  payn,ent of compensation therefor and 
contrarv to and i n  v i o l a t i o n  of ar t i c l e s  2 ,  12, 15, and 
17 of the treaty concluded Apri l  29, 1868, r a t i f i e d  
February 16, 1869, and proc la imed  February 24, 1869, 
15 Stat. 635 ( f i n d i n g  3), and certain provisions of t h e  
treaty of September 17, 1851. 

Sioux Tr ibe ,  supra, a t  657. 
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j u r i s d i c t i o n  p l a i n t i f f s  a r e  n o t  b a r r e d  from r e a s s e r t i n g  t h a t  c l a i m .  

The l a n d  c l a i m  i n  Docket  74-B is  b e i n g  l i t i g a t e d  w i t h i n  t h e  c o n f i n e s  

of  t h e  Amended P e t i t i o n  f i l e d  by p l a i n t i f f s  on N o v c ~ b c r  1,  1960, and 

t h e  Answer t o  t h e  Amended P e t i t i o n  f i l e d  by d c f r n t l a n t  on J u n e  28, 1966. 

See  Commission 's  O r d e r  Des ipna t i np ,  S e p a r a t e  Docket Numbers, e n t e r e d  - 
X ~ Y  25, 1966.  I n  ~ a r a g r a p h  4 of t h e i r  Amended P e t i t i o n  p l a i n t i f f s  

a l l e g e  t h e  f o l l o w i n g :  

TIIP c l a i m  s e t  f o r t h  h e r e i n  a c c r u e d  p r i o r  t o  Auywst 1 3 ,  
1946 ,  and  h a s  n c v c r  bcen a d j u d i c a t e d  o r  o t h e r w i s e  a c t e d  
upon 5v t h e  l r n i t e d  S t a t e s  o r  any  agency  t h e r e o f  e x c e p t  n s  
considered i n  S i o u x  T r i b e  v .  U n i t e d  S t a t e s ,  97 C .  C l s .  613 
( 1 9 4 2 ) ,  c e r t i o r a r i  d e n i e d  318  U.S. 789 ( 1 9 4 3 ) .  Tn t h a t  
c a s e ,  t h e  C o u r t  of  Cla ims  r u l e d  t h a t  i t  had n o  j u r i s d i c t i o n  
t o  d e c i d c  t h i s  c l a im unde r  t h e  s p e c i a l  j u r i s d i c t i o n a l  Ac t  

of J u n e  3, 1920 ,  c .  2 2 2 ,  41  S t a t .  738. 

I n  p a r a g r a p h  4 of i t s  answer  d e f e n d a n t  r e sponded  specifically t o  

p l a i n t i f f s '  a l l e g a t i o n  a s  f o l l o w s :  

Answering p a r a g r a p h  4 ,  d e f e n d a n t  a d m i t s  t h a t  t h e  c l a fm 
s e t  f o r t h  i n  t h e  amended p e t i t i o n  a c c r u e d  p r i o r  t o  August  13,  
1946 .  Defendant  a l s o  a d m i t s  t h a t  a  s p e c i a l  j u r i s d i c t i o n a l  
a c t  was p a s s e d  J u n e  3 ,  1920,  4 1  S t a t .  738; t h a t  an  a c t i o n  
was b r o u g h t  i n  t h e  Un i t ed  S t a t e s  Cou r t  o f  C l a ims  undcr  t h n t  -- 
Act b u t  t h a t  r c c o v e g  was d e n i e d  t o  t h e  S i o u x  p e t i t i o n e r s  
i n  t h a t  case  b e c a u s e  t h e  Cour t  of  C l a ims  r u l e d  t h n t  i t  had  
no j u r i s d i c t i o n  t o  g r a n t  t h e  r e l i e f  r e q u e s t e d .  D e f e n d a n t  
a d m i t s  t h e  c o r r e c t n e s s  o f  t h e  c i t a t i o n s  r e p o r t e d  b u t  
d e n i e s  a l l  o t h e r  a l l e g a t i o n s  o f  p a r a g r a p h  4 .  [ emphas i s  
added . ] 

I t  is c l e a r  t h a t  i n  i t s  answer  d e f e n d a n t  h a s  a d m i t t e d  t h n t  i.n 1942 t h e  
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Court of C l a i m  dismissed plaintiffs' clain for lack of jurisdiction. 

Therefore the question whether plaintiffs' c l a i n  was dismissed on its 

merits or for lack of jurisdiction was r e s o l v e d  by t h e  gleadings. 

Defendant is precluded from attempting t o  raise that issue n w .  

The Comnisslon's reliance on d e f  rndant's admission does n o t  result 

i n  ijnv i n j u s t i c e  to defendant i n  t h i s  instance. A c l o s e  examination 

of the court's 1942 decision reveals t h a t  the court did dismiss 

plaintiffs' claim solely on Jurisdictional grounds, and did not rule 

9 /  Dt.fendant's o n l v  other reference to the 1942 decision in its answer - 
is i n  parnpriiph 3 9 ,  and r v a d s  as follows: 

On May 7 ,  1923,  p c t i t i o n c r s  hcrc ln  f i l e d  a petl- 
tion in the  Court of Claim against t h e  L'nited Statcs 
pursuant to tfkc jurisdictional act approved by Con- 
gress June 3, 1920, 41 Stat. 738 ,  4 Kapplcr 270, 
entitled Sioux Tribe v .  l 'nitcd S ta tes ,  i n  which they 
sought to r e c o v e r  upon numerous c l a i m s ,  in a s i n g l e  
a c t i o n ,  including t h e  claims asserted in the present 
amended petition. On ?4ay 7, 1 9 3 4 ,  petitioners severed 
t h e i r  original pctition and f i l c d  separate and amended 
petitions setting forth in Cause KO. C - 5 3 1 - ( 7 ) ,  97 
C . C l s  613 ( l % Z ) ,  the sane c l a i m  here involved. This 
action was contested by the  United States. The Court 
of Claims, after a full hearing upon t h e  claim, made 
findings o f  fact on all matters now presented by the 
mended petition although i t  found that it lacked 
jurtsdictfon t o  grant the relfcf  requested. There 
is ,  therefore,  no  genuine i s s u e  o f  f ac t  presented 
to this Commission for determination. All matters 
a l l e g e d  were actually l i t i g a t e d  and determined in 
Sioux Tribe v.  United States, 97 C . C l s .  613 ( 1 9 4 2 )  
and cannot h c  relitigated i n  t h e  present case. Pcti- 
t foners are estopped by t h e  prior f a c t u a l  determinations 
of the Court of Cla im from relitigating t h e  s p c c f f i c  
issues and f a c t u a l  presentations urged i n  their amended 
petition. 

I n  t h i s  paragraph defendant is a l l e g i n g  that p l a i n t i f f s  are collater- 
a l l y  e s t o p p e d  from relitigating any of t h e  facts  found by the court in 
1942.  Nothing in this paragraph is inconsistent w i t h  defendant's prior 
admission in paragraph 4. 
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101 - 
on t h e  merits of t h e  F i f t h  Amendment t a k i n g  c la im.  

I n  s t a t i n g  t h e  i s s u e  b e f o r e  i t ,  f o r  example, t h e  c o u r t  made i t  c l e a r  

t h a t  i t  was conce rned  p r i m a r i l y  w i t h  q u e s t i o n s  o f  j u r i s d i c t i o n .  Thus 

i n  i t s  i n t r o d u c t o r v  s t a t e m e n t  on page 616 i t  s t a t e d ,  

The q u e s t i o n  now b e f o r e  t h c  c o u r t  u n d ~ l r  Rule 39(3)  
is w h e t h e r ,  3s a m a t t e r  of  l aw ,  the  lai in tiff t r i b c  h a s  
3 1t.gal o r  e q u i t a b l e  c l a i m  unde r  s e c t i o n  1 o f  t h e  J r l r i s -  
d i c t i o n a l  Act on w l~ i c l~ - iLLs  e n t i t l e d  t o  ind~:mcbnt i~nt!t.r 

f rom t h c  I l n i  t c d  S t a t e s  As f o r  t h e  m i s a p p r o p r i a t  i o n  of nnv - 
l a n d s  o f  said t r i b e ,  o r  f o r  t h e  f a i l u r e  of  t h r  I r n i  t c d  
S t a t e s  t o  pay s a i d  t r i b c  a n y  money f o r  o t h e r  p r o l w r t v  d u c  
undc r  a n y  t r e a t i e s  o r  laws of  C o n g r e s s .  [Emnhnsis added . ]  

I n  a g a i n  s t a t i n g  t h e  i s s u e  b e f o r e  i t  on page 658 of i t s  o p i n i o n ,  t h e  

c o u r t  ~ s c d  t h e  f o l l o w i n g  l a n g u a g e :  

The f a c t s  and c i r c u m s t a n c e s  na r row  t h e  l e g a l  i s s u e  
I ~ c ~ t w c e n  t h e  p a r t i e s  t o  t h e  q u e s t i o n  w h e t h e r  undc r  t h e  
t r e a t i e s  of 1851  and 1868  and t h e  a c t  of F e b r u a r v  2 8 ,  
1 8 7 7 ,  t h e  p l a i n t i f f  t r i b e  has any  l e g a l  and en fo rc t ?nb l e  
c l a i m  w i t h i n  t h e  meaning  of  s e c t i o n - L o f  t h e  j u r i s d i c t i o n a l  
--_1_1 

3 c t  upon which tkc c o u r t  h a s  a u t h o r i - t ~ t o  i n q u i r e  i n t o  
t h e  wisdom of t h e  p o l i c y  p u r s u e d  bv t h e  Government, --- 
p u r s u a n t  t o  which  t h e  a c t s  of Augus t  1 5 ,  1876 ,  a n d  
Feb run rv  28, 1877 ,  were e n a c t e d ,  and  t he  adcquacy  of 
t h e  c o n s i d e r a t i o n  assumed ? g p ~ i d  by d e f e n d a n t  f o r  - 
t h e  p r o p c r t v  a c q u i r e d  unde r  t h o s e  a c t s .  [Emphasis  
added .  ] 

Thc q u e s t i o n s  b e f o r e  i t ,  t h e r e f o r e ,  a s  s e e n  by the c o u r t ,  were  

whe the r  ? l a i n t i f f s f  c l a i m  was e n f o r c e a b l e  u n d e r  the j u r i s d i c t i o n a l  a c t ,  

10/ A t  o r a l  a rgumen t ,  d e f e n d a n t ' s  c o u n s e l  a s s e r t e d  t h a t  a compar i son  - 
of  t h e  . j u r i s d i c t i o n a l  a c t  u n d e r  which  t h e  S i o u x  claim was b rough t  w i t h  
other s p e c i a l  j u r i s d i c t i o n a l  a c t s  i n d i c a t e d  t h a t  t h e  Cou r t  of Cla ims  
d i d  hauc j u r i s d i c t i o n  over a F i f t h  Amendment t a k i n g  c l a im.  Howt?ver, 
t h e  i s s u e  w h e t h e r  t h c  c o u r t  i n  f a c t  had j u r i s d i c t i o n  o v c r  s u c h  n claim 
is n o t  m a t e r i a l  t o  our d e t e r m i n a t i o n .  Our only c o n c e r n  i n  d e t e r m i n i n g  
defendant's res j u d i c a t a  de fense  is w h e t h e r  t h e  c o u r t  i t s e l f  believed 
t h a t  i t  had j u r i s d i c t i o n  o v e r  p l a i n t i f f s '  c l a i m .  



and whether under the j u r i s d i c t i o n a l  a c t  the  c o u r t  had t h e  power to 

q u e s t i o n  c o n g r c s s l o n a l  p o l i c y  o r  t h e  adequacy  of t h e  compensa t ion  

promised by t h e  d e f e n d a n t  u n d e r  t h e  1 8 7 7  a c t .  

Also,  a t  t h e  beg inn in^ of i t s  opinicn t h e  c o u r t  se t  o u t  t h e  

requirements for recovery by plainttffs. Tt was a g a i n  speak ing  i n  

j u r i s d i c t i o n a l  terms. I t  s t a t e d ,  

I F  t h e  l a n d s  o r  o t h e r  p r o p e r t y  r i g h t s  of p l a i n t i f f  were 
m i s a p p r o p r i a t 2 d  or  t a k e n  by the  United S t a t e s  i n  v i o l a t i o n  
of  the t r e a t y  of 1868, and c o n t r a r y  t o  t h e  a u t h o r i t y  which 
Congress posses@ unc!er t h e  t r e a t y  and t h c  12w govern ing  the 
r i g h t s  o f  tbe p r t i e s ,  wi thou t  t h e  paywent of  compensation - 
therefor  anti undcr s u c h  c i r c u m s t a n c e s  as t o  give r i s e  t o  an  
i m p l i e d  contract to p a y  j u s t  compensation f o r  t h e  p r o p e r t y  
t a k e n  c o n t ~ r n p o r a ~ ~ c c ~ u s l  y wl t 11 t11e misappropriation o r  taking, 
plaintiff is entitled to r e c o v e r .  Rut i f ,  under  t h e  
circumstnncts di!;c loscd by  the record, ( k n g r e s s  ac ted  w i t h i n  
the l i m i t s  of i t s  a u t h o r i t y  u n d e r  t h e  law a n d  t h e  t r e a t y  i n  - --- 
acqr~irinp, t h e  l a n d s  and  hun t ing  r i g h t s  f o r  which i t  made 
c - o m p ~ n s a t i o n ,  the p l a i n t i f f  is no t  i n  o u r  o p i n i o n  e n t i t l e d  
under t h e  terms of the j u r i s d i c t i o n a l  a c t  t o  recover .  - 
[ p .  657-58, emphasis added . ]  

T h u s ,  u n d e r  the j u r i s d i c t i o n a l  a c t ,  p l a i n t i f f s  c o u l d  n o t  recover u n l e s s  

t h e  a c q u i s i t i o n  c f  thrlir p r o p e r t y  undcr t h e  1 8 7 7  a c t  was in v i o l a t i o n  o f  

tile 186s t r e a t y ,  and uas o u t s i d e  t h e  scope of c o n g r e s s i o n a l  a u t h o r i t y  

u n d c r  t h e  t r e a t y  and the law r e l a t i n g  t o  Congress '  c o n t r o l  over I n d i a n  

propertv. I f  Congress I ~ a d  t h e  l e g a l  a u t h o r i t y  t o  acqui re  p l a i n t i f f s '  

p r o p e r t v  under  t h e  1677 a c t ,  i n  t h e  col ir t  ' s  o p i n i o n ,  t h e  j u r i s d i c t i o n a l  

act i i l l o w c d  for no rcc(3\rerv 5 y  p l n f n t i f  fs. 

After t l l u s  s t a t i n g  t h e  issues before i t ,  and summarizing the  fac t s  

of t h e  case ,  t h e  c o u r t  d e v o t e d  more than t w o  pages of i t s  d e c i s i o n  t o  

d iscr i ss in) :  t h e  l a w  reeard ing  wniver of sovereign immunity by Congress. 
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The c o u r t  s t a t e d  t h a t  s p e c i a l  j u r i s d i c t i o n a l  a c t s  waiving such immunity 

mus t  be s t r i c t l y  c o n s t r u e d .  It concluded t h a t  a c o u r t ' s  j u r i s d i c t i o n  t o  

hear a claim must be found w i t h i n  t h e  te rms of i t s  j u r i s d i c t i o n a l  a c t ,  

and t h a t  no s u i t  cou ld  be mainta ined against  t h e  United States  on a claim 

no t  c l e a r l y  w i t h i n  t h e  t e r n s  of t h a t  a c t .  

The c o u r t  t h e n  a d d r e s s e d  i t s e l f  s p e c i f i c a l l y  t o  t h e  Sioux 

j u r i s d i c t i o n a l  a c t .  

In  t h e  c a s e  a t  ba r  t h e  j u r i s d i c t i o n a l  a c t ,  excep t  so  
f a r  as concerned t h e  competency o f  t h e  I n d i a n  tribe t o  sue  
and t h e  l i m i t a t i o n  on o u r  g e n e r a l  j u r i s d i c t i o n  under s e c t i o n  
259, t i t l e  28, U. S. C . ,  a s  w e l l  a s  t h e  s t a t u t e  o f  l i m i t a t i o n ,  
c r e a t e d  no new r i g h t  o r  c l a i m  i n  f a v o r  of  t h e  t r i b e  no t  
o t h e r w i s e  w i t h i n  t h e  l i m i t a t i o n s  of o u r  general j u r f s d i c t i o n .  
Crecn v .  Menominee I ' r i be ,  233 U .  S .  558, 570, 571. Whitney -- 
v .  Rober tson,  124 U .  S.  190, 194 ,  195.  [p .  666.1 

The f i r s t  of t h e  c a s e s  c i t e d  by t h e  c o u r t  s u p p o r t s  i t s  conc lus ion  t h a t  

s p e c i a l  j t i r i s d i c t i o n a l  a c t s  do n o t  c r e a t e  new c a u s e s  of a c t i o n ,  b u t  

r a the r  m e r e l y  pe rmi t  t r i b e s  t o  s u e .  The second c a s e  i t  cited, however, 

W h i t n q  v.  Rober tson,  does  n o t  s u p p o r t  t h i s  c o n c l u s i o n .  Rather i t  stands 

f o r  t h e  p r o p o s i t i o n  t h a t  Congress has t h e  e x c l u s i v e  a u t h o r i t y  t o  determine 

whether  the United S t a t e s  w i l l  c o n t i n u e  t o  honor t r e a t y  commitments, 

and t h a t  t h e  c o u r t s  cannot  be used a s  a  v e h i c l e  t o  c h a l l e n g e  congress iona l  

action on t h e  grounds  t h a t  t h a t  a c t i o n  v i o l a t e s  p r e v i o u s  t r e a t i e s .  When 

read i n  l i g h t  of  W h i t n x  v. Rober tson,  t h e  c o u r t ' s  s t a t emen t  means t h a t  

i t  i n t e r p r e t e d  the Sioux j u r i s d i c t i o n a l  a c t  as  n o t  g i v i n g  i t  t h e  power to 

q u e s t i o n  t h e  judgment of  Congress i n  v i o l a t i n g  t r e a t y  commitments t o  t h e  

Sioux.  
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The court next pronounced its holding in the c a s e ,  using t h e  following 

language : 

A s t u d y  of t h e  f a c t s  and circunstances of t h i s  c a s e ,  
the p r o v i s i o n s  cf a r t i c l e  12 of t h e  treaty o f  1868, t h e  ac t s  
of Congress  of August 15,  1876, and February 28 ,  1877, - and 
the  a p p l i c a t i o n  the reof  t o  t h e  p r o v i s i o n s  of t h e  jurisdictional 
act i n  the l i g h t  of t h e  e s t a b l i s h e 6  p r i n c i p l e s  governing t h e  - 
r i g h t s  and p r i v i l e g e s  of t h e  Indians and t h e  power and 
a u t h o r i t y  of the Government in t h e i r  dea l i ngs  w i t h  each o t h e r  - 
l e a d s  u s  t o  t h e  c o n c l u s i o n  t h a t  as a m a t t e r  o f  law the 
p l a i n t i f f  t r i b e  is n o t  e n t i t l e d  to recover from the United 
S t a t e s  as for a "taking" or ' ' for t h e  m i s a p p r o p r i a t i o n  of any 
l a n d s  o f  s a i d  t r i b e . "  [ p .  666, emphas is  added. ]  

I t  w a s  again t a l k i n g  i n  terms of t h e  p l a i c t i f f s '  r i g h t  t o  r ecover  under  

t h e  p r o v i s i o n s  o f  t h e  jurisdjctional act. 

I n  our o p i n i o n ,  t h e  d i scuss ion  w h i c h  f o l l o w s ,  on pages  667 through 

669 of  t h e  o p i n i o n ,  i s  t h e  k e y  t o  tile c o u r t ' s  d e c i s i o n .  The c o u r t  s ta ted 

as follows: 

I n  t h e  case a t  bar the claim made by plaintiff f o r  
compensa t ion  a s  f o r  a t a k i n g  of i t s  l a n d  and h u n t i n g  r i g h t s  
i s  funciamental ly p r e d i c a t e d  upon t h e  p r o v i s i o n s  of a r t i c l e s  2 
and 1 2  of t h e  treaty of 1868. This claim is attempted to be 
sustained on t h e  sole ground t h a t  t h e  a c t i o n  of Congress, 
w i t h  t h e  approval  of t h e  P r e s i d e n t ,  i n  r e q u i r i n q  the tribe 
to g ive  up a p o r t i o n  of i t s  reservation and h u n t i n g  rights 
t o  t h e  Government was n o t  in confo rmi ty  with the provisions 
of a r t i c l e  12 of  t h e  t r e a t y  of 1868 with r e f e r e n c e  t o  t h e  
consent. of  t h r e e - f o u r t h s  of  t h e  t r i b e  t o  a c e s s i o n .  This is 
ncccssarily t h e  svle ground upon which t h e  claim c o u l d  be  
made because t h e r e  was qo l a w  of Congress r e l a t i n g  to this 
claim g r a n t i n g  p l a i n t i f f  any  r i g h t s  which  have n o t  been 
faithfully f u l f i l l e d .  The a c t  of  1877 i s  no t  a law support- 
i n g  t h e  clnim because everything t h a t  act promised h a s  been 
 give^, and a l s o  because t h a t  s t a t u t e  was t h e  a c t  of  t h e  
Government wttlch gave rise to a claim of p l a i n t i f f ,  i f  i t  
has  one ,  under the  treaty cf 1868. [p. 667.1 

I t  i s  c l e a r  from t h i s  paragraph t h a t  the c o u r t  interpreted the 

jurisci ict ional  a c t  as g i v i n g  i t  power o n l v  t o  hear legal claims against 
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t h e  United S t a t e s ,  which c l a i m s  must have been based on v i o l a t i o n  of 

l ega l  r i g h t s  possessed  by t h e  Sioux under t r e a t i e s  o r  laws of Congress.  

The c o u r t  was s a y i n g  t h a t  p l a i n t i f f s '  c l a i m  must n e c e s s a r i l y  be based on 

Congress '  v i o l a t i o n  of  p l a i n t i f f s '  a l l e g e d  r i g h t ,  under A r t i c l e  XTI o f  

t h e  1868 t r e a t y ,  t o  r e f u s e  t o  cede  t h e i r  l a n d ,  because  t h a t  is t h e  o n l y  

r i g h t ,  g r a n t e d  by t r e a t y  o r  a c t  of Congress ,  which  could  p o s s i b l y  have 

been v i o l a t e d  by t h e  1877 a c t .  I t  i s  a p p a r e n t  from t h i s  paragraph t h a t  

t h e  c o u r t  d i d  n o t  b e l i e v e  i t  had j u r i s d i c t i o n  t o  h e a r  a c la im based on 

v i o l a t i o n  of r i g h t s  t h e  Sioux possessed  under t h e  C o n s t i t u t i o n  of t h e  

United S t a t e s .  
11/ - 

A f t e r  a  b r i e f  d i g r e s s i o n ,  t h e  c o u r t  con t inued  i t s  d i s c u s s i o n  

3s  fo l lows :  

11/ On page 667, t h e  c o u r t  b r i e f l y  d i s t i n g u i s h e d  t h e  S ioux  c a s e  from - 
Shoshone --. T r i b e  v.  Uni ted  S t a t e s ,  299 U.  S. 476 (1937),  and United S t a t e s  
v. Creek Nat ion ,  ZKU. S .  103 (1935). The c o u r t  s t a t e d  t h a t  i n  these 
two c a s e s  t h e r e  was an  a r b i t r a r y  t a k i n g  by t h e  Government wi thout  payment 
o r  t h e  assumption of a n  o b l i g a t i o n  t o  pay,  and under such c i r cums tances  
a s  t o  g i v e  rise t o  a n  impl ied  o b l i g a t i o n  t o  pay j u s t  compensation.  On 
t h e  o t h e r  hand, a c c o r d i n g  t o  t h e  c o u r t ,  i n  t h e  Sioux case Congress In 
f u r t h e r a n c e  o f  a p o l i c y  which i t  deemed for t h e  b e s t  i n t e r e s t  of  t h e  
Sioux f o r c e d  them t o  s e l l  t h e i r  p r o p e r t y  t o  t h e  Government i n  r e t u r n  f o r  
what Congress deemed t o  be  a d e q u a t e  c o n s i d e r a t i o n .  I n  t h e  Sioux c a s e ,  
the c o u r t  concluded,  " [ t l h e r e  i s ,  t h e r e f o r e ,  no room f o r  t h e  conc lus ion  
t h a t  under t h e  a c t  of  1877 Congress i m p l i e d l y  promised t o  pay more than  
what w a s  s p e c i f i e d  t h e r e i n .  Baker [ s i c ]  v.  Harvey, 181 U .  S .  481 ,  4 9 2 ;  
R l a c k f e a t h e r  --- v. Uni ted  S t a t e s ,  190  U .  S .  368, 373." 

Nei ther  of  t h e  c a s e s  c i t e d  by t h e  c o u r t  d i r e c t l y  s l ~ p p o r t  i t s  
c o n c l u s i o n .  N e i t h e r  of then involved a n  a l l e g e d  impl ied  o b l i g a t i o n  t o  
pay j u s t  compensation.  A t  t h e  c i t e d  page i n  Barker v .  Harvey, t h e  
Supreme Cour t  was d i s c u s s i n g  t h e  f i d u c i a r y  o b l i g a t i o n  owed by the 
Governnent t o  I n d i a n  t r i b e s .  The Cour t  s t a t e d :  

B u t  t h e  o b l i g a t i o n  is one which rests upon t h e  p o l i t i c a l  
depar tment  of t h e  government, and t h i s  c o u r t  h a s  neve r  assumed 



As we shall hereinafter attempt to show, w e  t h i n k  t h e r e  
i s  no d i f f e r e n c e  i n  p r i n c i p l e  i n s o f a r  a s  any legal claim of  
t h e  p l a i n t i f f  is concerned between the power or a u t h o r i t y  of 
Congress t o  do wha t  i t  d i d  in t h i s  case and o u r  a u t h o r i t y  t o  
p a s s  upon t h e  j u s t n e s s  and f a i r n e s s  of  what i t  d i d ,  and what 
was done i n  o t h e r  cases wi thou t  t h e  consent of t h e  Indians 
and contrary t o  t h e  p r o v i s i o n s  of t r e a t y  s t i p u l a t i o n s .  I n  
o t h e r  words, i f  i n  t h e  case a t  bar  Congress had t h e  a u t h o r i t y  
l e g a l l y  to do  what it did, and if t h e  a c t i o n  taken and t h e  
results of t h a t  a c t i o n  were pur suan t  t o  and based upon what 
Congress  deemed i n  t h e  c i r c u m s t a ~ c e s  t o  be f o r  t h e  i n t e r e s t  
o f  t h e  I n d i a n s ,  as t h e  f a c t s  c l e a r l y  show was t h e  case, t h e  
Z n d i a n s  have 110 l e g a l  r i g h t  t o  complain, or t o  m a i n t a i n  
under t h e  terms of t h e  j u r i s d i c t i o n a l  act a c l a i m  f o r  more 
money, p l u s  t h e  a d d i t i o n  of i n t e r e s t  from 1877,  i n  a d d i t i o n  
t o  t h e  amount w h i c h  has been and is  b e i n g  p a i d ,  and will 
c o n t i n u e  t o  be p a i d  u n t i l  t h e  I n d i a n s ,  w i t h  t h e  a s s i s t a n c e  
of  t h e  Governnent, hccome s e l f - s u p p o r t i n g .  [ p .  668, emphasis 
i n  the o r i g i n a l .  1 

The court  was s a y i n g  t h a t  t h e  S ioux  case i s  c o n t r o l l e d  by d e c i s i o n s  i n  

other cases.  These  cases ,  a c c o r d i n g  t o  t h e  c o u r t ,  e s t a b l i s h  that w i t h  

respect t o  p l a i n t i f f s '  l e g a l  claim t h e  j u r i s d i c t i o n  of t h e  c o u r t  t o  p a s s  

on t h e  jus tncss  and fa i rness  of what  Congress d i d  i n  t h e  1877 ac t  is  

determined by t h c  a u t h o r i t y  of Congress t o  l e g i s l a t e  as i t  d i d .  Thus, 

in the absence of Congress iona l  a c t i o n ,  t o  de te rmine  what 
would have been a p p r o p r i a t e  l e g i s l a t i o n ,  o r  t o  d e c i d e  the 
claims of t h e  I n d i a n s  a s  though such  l e g i s l a t i o n  had been 
had.  1181 U. S. a t  492.1 

In Blackfeather, the Supreme Court  s t a t e d  t h a t  moral  obligations of the  
Government a r e  f o r  Congress t o  r ecogn ize  and t h a t  c o u r t s  have no j u r i s -  
d i c t i o n  o v e r  then?. Reading t h e  s t a t e m e n t  of t h e  Cour t  of C l a i m s  i n  l i ~ h t  
of t h e  cases  it cites, i t  i s  apparent t h a t  t h e  cou r t  was d e c i d i n g  t h a t  
because Congress s p e c i f i e d  t h e  compensation to be  paid  under t h e  1877 
a c t  t h e  court was without j u r i s d i c t i o n  to conc lude  that t h e r e  was an 
impl ied  promise  t o  pay  any greater sum. 
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i f  Cong re s s  had t h e  a u t h o r i t y  t o  do  what i t  d i d - - v i o l a t e  A r t i c l e  XI1 of 

t h e  1868  t r e a t y - - t h e  c o u r t  is  w i t h o u t  j u r i s d i c t i o n  t o  q u e s t i o n  t h e  j u s t n e s s  

o r  f a i r n e s s  o f  t h e 1 8 7 7 a c t ,  and t h e  p l a i n t i f f s  have  no l e g a l  c l a i m  which 

t h e  c o u r t  c a n  a d j u d i c a t e  unde r  t h e  t e r m s  of t h e  j u r i s d i c t i o n a l  a c t .  

Kelyinp: on Un i t ed  S t a t e s  v .  Kagama, 118  U. S. 375 (l886), Lone Wolf 

v. H i t c h c o c k ,  187 U .  S .  5 5 3  ( 1903 ) ,  and Choa t c  v .  Trapp ,  224  U .  S .  6 6 5  

( 1912 ) ,  t h e  c o u r t  t h e n  d e c i d e d  t h a t  i n h e r e n t  i n  t h e  1868 t r e a t y ,  a s  a n  

i m p l i e d  was t h e  r i g h t  o f  C o n g r e s s  t o  l e g i s l a t e  a s  i t  s a w  f i t  

with r e s p e c t  t o  t h e  S i o u x ,  cven  i f  such  ac t i o n  was i n  v i o l a t i o n  of  t h e  

s p e c i f i c  p r o v i s i o n s  of  t h e  t r e a t y .  The c o u r t  t h e n  conc.ludcd t h a t  "[i]n 

essence,  t h e r e f c r e ,  t h e  p r e s e n t  c l a i m  i s  m o r a l ,  r a t h e r  t h a n  l e g a l  , . a ." 
p .  670. The c o u r t ' s  r e a s o n i n g  i n  r e a c h i n g  t h i s  c o n c l u s i o n ,  a l t h o u g h  n o t  

s p e c i f i c a l l y  s t a t e d ,  must have  been  a s  f o l l o w s :  A l e g a l  c l a i m  by p l a i n t i f f s  

c o u l d  be based o n l y  on  a r i g h t  t h e y  a l l e g e d l y  p o s s e s s e d ,  unde r  A r t i c l e  XTI 

of t h e  1868 t r e a t y ,  t o  r e f u s e  t o  cede t h e i r  l a n d .  However, under  t h e  

1868 t r e a t y  Cong re s s  had t h e  i n h e r e n t  power i n  e f f e c t  t o  f o r c e  p l a i n t i f f s  

t o  c e d e  t h e i r  l a n d .  T h e r e f o r e  p l a i n t i f f s  d i d  n o t  have  t h e  t r e a t y  r i g h t  

t o  r e f u s e  t o  cede t h e i r  l a n d ,  and  t h e  a c q u i s i t i o n  o f  t h e i r  l a n d  by t h e  

Un i t ed  S t a t e s  w i t h o u t  t h e i r  p e r m i s s i o n  c o u l d  n o t  be t h e  ba s i s  f o r  a l ega l  

claim u n d e r  t h e  j u r i s d i c t i o n a l  a c t .  

The c o u r t  d e v o t e d  t h e  r e m a i n d e r  o f  i t s  o p i n i o n  t o  a d i s c u s s i o n  o f  

what i t  d e s c r i b e d  a s  p l a i n t i f f s '  "moral  claim." T t  conc luded  t h a t  i t  had 

no j u r i s d i c t i o n  t o  h e a r  t h i s  c l a i m .  The c o u r t ' s  l a n g u a g e ,  a s  shown I n  

t h e  f o l l o w i n g  q u o t a t i o n s ,  c l e a r l y  e s t a b l i s h e s  t h a t  i t  was r u l i n g  solely 

o n  j c r i s d i c t i o n a l  g rounds :  



In essence, therefore, the present clain is moral, 
rather than l e g a l ,  and before we can adjudicate and render 
judgment upon it, we must have from Congress clear authority 
t o  do so, which authority, w e  think, under the rule announced 
in the Price and Osage cases [Price v. United States and 
0si-a~~ Indians, 174 U.S. 3131,  and other cases cited, supra, 
was not conferred by the jurisdictional a c t .  Ue must presume 
in the circumstances of this case that Congress acted in 
good f a l t h .  [p .  670.1 

We must presume that Congress acted in perfect  ~ o o d  
f a i t h  in t h e  dealings with the Ind ians  of whic!~ com- 
plaint is mndc, and that the l eg i s la t ive  branch o f  t h e  
Government cxercisd its best judgment in the premises. 
Tn any event, as Congress possessed full power in the 
matter,  the judiciary cannot qucstion or inquire into 
the motives which prompted the enactment of this  legisla- 
tion. I f  injury was occasioned, which wc do not wish 
to he understood as implying, by the use made bv Congress 
o f  i t s  power, r e l i e f  must be sought by an appeal t o  that 
body f o r  r e d r e s s  and not to t h e  c o u r t s .  [ p .  6 7 3 ,  quoting 
Lone Wolf v .  Hitchcock, supra, 187 U. S. a t  568.1 

. . . but this legal proposition does not follow 
in dealings between the Govcrnncnt and Indian Tribes  
so as t o  enable the Indiamto question in a l e g a l  proceed- 
ing the policy, wisdom, or authoritv of Congress, unless 
Congress has clearlv granted to the Indians t h e  right 
t o  do so. In our opinion this has not been done for 
I I the [jurisdictionalj act grants a special privilece 
to t h e  plaintiffs and is to be strictly construed and 
may not by implication bc cxtcndcd to cascs not p l a i n l v  
w i t h i n  its term" [cltatfans omitted]. To hold othcwfse,  
it wuuld be necessarv for us to go back of thc a c t s  of 
August 15, 1876, and February 28, 1877, and inquire into 
the p o l i c y  as w e l l  as the judgment and wisdom of Congress 
which prompted 1 t to a c t  as it  did and, therefore, adjudi- 
cate and render judgment either for or against t h e  Indians 
on a mral  claim. We cannot f i n d  that authoritv in the 
jurisdictional act .  [p. 682. ] 

. . . But before this general rule is applicable to Indian 
cases, consideration must be given to the question of 
policv and the extent of the plenary authoritv of Congress 
to tegfslate i n  such a way as i t  deems proper w i t h  reference 
t o  the management and control of the property and a f f a i r s  



of thc Indian tribes and the extent t o  vhich consent 
to he sut4 hits been granted, as well as to t h e  circum- 
s tnncw a11t1 c o n d i t i o n s  under which an imp1 i d  c o n t r a c t  
will n r i w  under the F i f t h  Amendment. The f a c t s  must 
show not o n l v  that there has been a "taking" or "misap- 
prctpr lilt ton" by the Government of land or property o f  
the  t r i h c  under such cfrcumstanccs as w i l l  give  r i s e  to  
a11 impl i t - .at  ltm of s promise or undertaking to make "just 
rompensation" [citation omitted]. but t h a t  Congress  hod,  
hv the j u r i s d i c t i o n a l  a c t ,  which speaks o n l y  of legal 
c l i t i m s ,  opcncd up the question of the fairness o f  vhat 
w.15 d o n c  o r  of t h c  adequacy of t h e  c o n s i h r a t i o n  p a i d ,  
;rrrri has nutliorizclsl thc c o u r t  to d c t e r m i n c ,  adjudicate, 
, t i 1 4  rrmlcr tuc!pttrc.nt acctlrri l n g l y  . [citation omf t ted.  ] 
( 1 8 .  6 8 3 - R S .  I 

Thc lurfsdictionel act  c o n f e r s  no equitable juris- 
d i c t i o n  s u c h  as would b e  app l i cab le  to t h e  claim here 
presented. . . . 111 t h e  absence of a clear g r a n t  o f  
authority by Congress, we have no j u r i s d i c t i o n  to go 
behind t h e  ac t s  of Congress and inquire inta anv moral 
o b l i g a t i o n  of t h e  Covernment or to determine whether 
what the Congress agreed to pay, and has p a i d ,  was 
adequate compensation for that which t h e  Indians were 
required t o  surrender.  ( c i t a t i o n  orni t t e d ]  . T h i s  phase 
of the c laim c l e a r l y  was not  considered by Congress when 
the jurisdicti~nal act was enacted and w e  cannot consider 
and a d j u d i c a t e  i t  u n l e s s  and u n t i l  Congress has unmis- 
takably indicated its i n t e n t i o n  t h a t  w e  s h o u l d  d o  so. 
I p .  685. J 

The court concluded i t s  o p i n i o n  with an analvsis of t h e  l e g i s l a t i v e  h i s t o r y  

of the Jurisdictional a c t ,  which i t  found sustained its ruling that  it 

was wf thotrr J u r i s d f  ction t t )  grant plaintiff any r e l i e f .  

Qur conclusion t h a t  t : ~  court dismissed plaintiffs' claim f o r  lack 

5f j u r i s d i c t i o n  is further supported  by an examination of defendant ' s  

brief before  t h e  court, plaintiffs' motion f o r  a new t r i a l ,  and defendant's 

brief in r e s p o n s e  thereto. I n  its br i e f  defendant s e t  out the j u r i s d i c -  

t i o n a l  limitations which E a c d  the court i n  dealing w i t h  p l a i n t i f f s '  
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claim. I t  argued that the court was constrained t o  assume that  Congresa 

acted in good faith and exercised its best judgment; that the court was 

without jurisdiction to question the exercise of legislative power; 

and that if plaintiffs were in fact injured by congressional action it 

was from Congress rather than the courts that they must seek relief. 

Svecifically with regard to plaintiffs' allegation of inadequate compensa- 

t ion,  defendant stated,  

Necdlcss t o  say ,  tlrere is no specific or even im- 
plied authorization given in the jurisdictional 
act which would enable the plaintiffs to raise the 
issue of inadequacy of consideration. The grant 
of jurisdiction In this case is over claims arising 
under treaties, agreements, or laws of Congress, - 
and n o t  over claims i n  contravention thereof. 
[Vol. 922 Court of Claims Printed Record, Docket 
C-531-(7) p. 582. Emphasis in original.] 

L C  is clear that  defendant was urging the court to refuse jurisdiction 

over p l a i n t i f f s '  claim. 

In Its motion for new trial, filed July 28, 1942, plaintiffs 

asserted only one error of law in the court's opinion--the court's hold- 

f n g  that it had no jurisdiction to grant any relief to ~lalntiffs. 

Plaintiffs argued that the jurisdictional a c t  did g ive  the court juris- 

diction t o  determine whether p l a i n t i f f s  had been paid just compensation 

f o r  their lands. In its brief in response to plaintiffs' motion 

defendant  argued that the court was correct in dismissing plaintiffs ' 

claim for lack of jurisdiction. Thus, immediatelv after the court's 

decision both parties were of the belief that the case had been decided 

on jurf sdic t ional grounds. 
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The  c o u r t  i t s e l f ,  o n l y  f o u r  months a f t e r  i t s  d e c i s i o n ,  s t a t e d  t h a t  

t h e  S i o u x  c a s e  had been  d e c i d e d  on j u r i s d i c t i o n a l  g rounds .  I n  Winnebago 

T r i b e  o f  Ind ia=  v .  U n i t e d  S t a t e s ,  100  C t .  C 1 .  1 (1942 ) ,  a j u s t  compensa- - 
t i o n  c l a i m  was b r o u g h t  u n d e r  a  j u r i s d i c t i o n a l  a c t  s i m i l n r  t o  t h a t  unde r  

which p l a i n t i f f s  had f i l e d  t h e i r  claim. I n  i t s  o p i n i o n ,  d e c i d e d  by 

J u d g e s  W h i t a k c r ,  Madden, J o n e s ,  L i t t l e t o n ,  and Ch ie f  J u s t i c e  Whnlcy-- 

t h e  same f i v e  j u d g e s  who had d e c i d e d  t h e  S i o u x  case  -- t h e  c o u r t  s t a t e d ,  

. . .Cong re s s ,  a c t i n g  as  t h e  g u a r d i a n  o f  an  I n d i a n  
T r i b e ,  h a s  the power t o  t a k e  from i t  one  r t ! s c rvn t i on  and 
t o  g i v e  t o  i t  a n o t h e r ,  i f  i t  t h i n k s  t h a t  t h i s  i s  f a r  i t s  
b e s t  i n t e r e s t ,  and  i n  t h e  a b s e n c e  of e x p r e s s  C o n g r c s s i o n n l  
a u t h o r i z a t i o n  t h i s  Cou r t  h a s  n o t  t h e  power t o  d e t e r v i n e  
w h e t h e r  o r  n o t  j u s t  compensa t ion  was p a i d  f o r  t h c  one  
t a k e n .  We went i n t o  t h i s  e n t i r e  q u e s t i o n  i n  grpnt d c t n i l  
i n  a n  o p i n i o n  rc2ndered t h r o u g h  Judge  L i t t l e t c m  i n  t h e  C ~ S C  

of  S i o u x  T r i b e  of  I n d i a n s  v .  The Un i t ed  S t a t e s ,  No. C-531-(7),  
d e c i d e d  .June 1, 1942 .  I n  t h a t  o p i n i o n  t h c  whole qucis t  i o n  
was c a r c f u l l v  and c x l ~ n u s t i v e l y  d i s c u s s e d .  The d e c i s i o n  
i n  t h a t  case  is d e t e r m i n a t i v e  of t h e  c a s e  a t  b a r .  (97 
C .  C l s .  6 1 3 ;  c e r t i o r a r i  d e n i e d ,  318 U . S .  789 . )  [ l o 0  C t .  
C l s .  a t  6.1 

Wc c o n c l u d e  t h a t  S i o u x  T r i b e  v .  U n i t e d  S t n t c s ,  s u p r a ,  (97 Ct. C l .  

6 1 3 ) ,  was n o t  d c c i d c d  on i t s  m e r i t s .  P l a i n t i f f s '  F i f t h  Arnendmcnt t a k i n g  
12/ -- 

c l a i m  is t h e r e f o r e  n o t  r e s  j u d i c a t a  and may be  a s s e r t e d  h c r e .  

1 2 /  As a n  a1 t e r n a t i v e  ground  f o r  r e j e c t i n g  d e f e n d a n t ' s  rtJs j u d i c a t n  - 
d e f e n s e ,  we n o t c  t h a t  d e f e n d a n t ' s  s o l e  r c f c r c n c e  t o  t h e  1 9 4 2  decision 
i n  i t s  a n s w e r ,  a s i d e  from i t s  a d m i s s i o n  i n  p a r a g r a p h  4 ,  was i n  p a r ag raph  
39,  q u o t e d  i n  f o o t n o t e  9 ,  s u p r a .  I n  t h i s  p a r a g r a p h  defendant is a l l e g i n g  
t h a t  p l a i n t i f f s  a r e  c o l l a t e r a l l y  e s t o p p e d  from r e l i t i g a t i n y  any o f  t h e  
f a c t s  found  by t h e  c o u r t  i n  1942.  Defendant  i s  n o t  a l l e g i n g ,  i n  pa r a -  
g r aph  39,  t h a t  p l a i n t i f f s '  c l a i m  is res j u d i c a t a  by v i r t u e  of t h e  1 9 4 2  
d e c i s i o n ,  n o r  d o e s  i t  make s u c h  a l l e g a t i o n  e l s e w h e r e  i n  i ts  answer .  
Under s e c t i o n s  l l ( b )  and l l ( h )  of  t h e  Commiss ion ' s  G e n e r a l  R u l e s  of Pro- 
c e d u r e ,  p romu lga t ed  J u l y  4 ,  1947 ,  and wh ich  were i n  ef  f c c  t when d e f e n d a n t  
f i l e d  i t s  answer  i n  Docket  74-B, d e f e n d a n t ' s  f a i l u r e  t o  a f f i r m a t i v e l ~  p l e a d  
t h e  d e f e n s e  o f  res j u d i c a t a  c o n s t i t u t e s  a  w a i v e r  o f  t h a t  d c f c n s e .  Defen- 
d a n t  i s  t h e r e f o r e  p r e c l u d e d  from a s s e r t i n g  t h a t  d e f e n s e  now. 
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Waving decided that the 1942 Court of Claims decision does not bar 

p l a i n t i f f s '  Fifth Amendment claim, the Commission must still determine 

tile collateral estoppel effect, if any, of that decision. Defendant 

argues tha t  the Commission is bound by all t h e  factual determinations 

made by the Court of Claims and cannot r e a d j u d i c a t e  rhem. P l a i n t i f f s ,  

on the other hand, argue that because the court did not have jurisdiction 

over their c la im none of its factual determinations are binding in this 

l i t i g a t i o n .  Tht* Conimission concludes that neither of the parties' 

rontcnt. ions is correct. 

I t  is A gcncrnl principal that a court of competent jurisdiction 

i ~ l w i l y s  has the power to determine its own jurisdiction over cases before 

it. See StoLl v. Gottlieb, 305 U.S. 165, 171 (1938); E x a s  & Pacific 

fL41. V .  Gulf, Colurado & S-ants E" Ky., 270 U.S. 266, 274 (1926); 1B 

MOO='-S Fctlcrnl P r a c t i c t ~  'i 0.405 1 .4 -11 ,  at 641 (1965) .  It follows that - 
the Court of Claims had tile powcr to determine the extent of its j u r i s d j - c -  

tion to grant plaintiffs thc relief they were seeking. Necessarilv, 

i t a l s o  had j u r i s d  i t q &  ion to makc thosp factual determinations essential 

t o  i ts j u r i s d i c - t  i u n a l  d c c  i s i o n .  T h u s ,  the rule that determinations of 

a court  l a c k i n g  j u r i s d i c t i o n  a rc  void and not binding is not controlling 

h e r e .  

On tho other hand, it does not follow that all of the f a c t u a l  

determinations made by the court are binding on the Commission. In order 

that collateral estoppel a p p l v ,  the following requirements must be 

mct: the issue sought to be determined must be  t h e  same a s  that involved 



i n  the prior litigation; it must have been actually l it ipated i n  the prior 

litigation; i t  nust have been judicially determined in the prior litiga- 

tion; and t h e  determination of the issue must have been essential t o  

the judgment in the prior litigation. Hoorc, supra, q0.443. No factual 

determination made by the court in 1942 is b i n d i n g  on t h e  Comission 

unless I t  satisfies a l l  of these requirements.  

In adjudicating plaintiffs' Fifth Amendment claim we are concerned 

with three issues: (1) whether in acquiring plaintiffs' lands under 

the 1877 act Congress made a good f a i t h  effort t o  give  the Sloux the 

f u l l  v a l u e  of t h e i r  lands (see Three Affiliated Trihes of che Fort 

Berthold Reservation v .  United States, 182 C t .  C1. 543, 340 F. 2d 686 

(1968). discussed i n f r a ) ;  ( 2 )  the amount of t h c  compensntfon paid by the 

V u i t  * t i  S t . ~ t ? s  )r I > '  , i n *  f f s '  land?;; a:ld ( 3 )  \2'*. ,rt!rc+r : % . - r  ~ . ~ \ + r ~ m t  con- 

~titutes j u s t  compensation for plaintiffs lands. We arc  of t h e  opinion 

that none of these isst~cs was conclusively determined by the court's 

decision. 

The issue whether Congress made a good faith effort to give the Sioux 

f u l l  value for their lands was not decided by the Court of Claims In 

these exact terms. Ta determine whether plaintiffs are nevertheless es- 

topped from urging that Congress dld not make such an effort the Com- 

laission must determine whether such a contention is necessarily incon- 

efstent with the court's adjudication of any material and l i t i g e t d  

Lssue before it. See Yoore. supra, (0 .643  [Z] . at 3903-04.  Ue have been 

unable to find any such adjudication. 
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I n i t i a l l y ,  w e  d o u b t  whe the r  t h e  c o u r t  c o u l d  have made any d e t e r m i n a -  

t i o n  i n c o n s i s t e n t  w i t h  p l a i n t i f f s '  c o n t e n t i o n .  Under the  c o u r t ' s  i n -  

t e r p r c t a t f o n  of t h e  S i o u x  j u r i s d i c t i o n a l  a c t  it l a c k e d  t h e  power t o  

q u e s t i o n  w h e t h e r  Cong re s s  was a c t i n g  i n  good f a i t h .  At two p o i n t s  i n  

i t s  o p i n i o n  t h e  c o u r t  s p e c i f i c a l l y  s t a t e d  t h a t  it must  p r e sume  t h a t  

Cong re s s  a c t e d  i n  good f a i t h .  See  pages  670 and  673 ( q u o t i n g  Lone Wolf 

v .  H i t c h c o c k ,  s u p r a ) .  F u r t h e r m o r e ,  even i f  t h e  c o u r t  was n o t  p r e c l u d e d  

from d o i n g  so by i t s  r u l i n g  on  i t s  j u r i s d i c t i o n ,  i t  i n  f a c t  made n o  a 
d e t e r m i n a t i o n  w h i c h  would p r e c l u d e  p l a i n t i f f s '  t h e o r v  of r e c o v e r v .  

We hnvc ~ x a m i n e d  t h e  2 1  f i n d i n g s  of  f a c t  e n t e r e d  bv t h e  c o u r t .  We 

1 1 3 ~ ~  found no  f a c t u a l  d ~ t ~ r m i n a t i o n  r e l a t i n g  t o  a n  e f f o r t  ( o r  l a c k  

thereof) by Congre s s  t o  g i v e  p l a i n t i f f s  t h e  v a l u e  of t h e i r  l a n d .  I n  

c x a m t n t n ~  t h e  c o u r t ' s  o p i n i o n  we have  found o n l v  t w o  r e c i t a t i o n s  t h a t  

might  p o s s i b l y  re la te  t o  this i s s u e .  T h e  f i r s t  is  on page  667.  The c o u r t  

s a i d ,  

L r i  t h e  case a t  b a r ,  t t ~ c  C o n g r e s s ,  i n  an a c t  enacted 
b e c a u s e  of t h e  s i t u a t i o n  e n c o u n t e r e d  and p u r s u a n t  t o  a 
p o l i c v  which  i n  i t s  wisdom i t  deemed t o  b e  i n  t h e  i n t e r e s t  
and f o r  t h u  b c n e f i t  and w e l f a r e  of t h e  I n d i a n s  of t h e  
S i o u x  T r i b e ,  as w e l l  a s  f o r  the n e c e s s i t i e s  of  t h e  Govern- 
m e n t ,  r e q u i r e d  t h e  I n d i a n s  t o  s e l l  o r  s u r r e n d e r  t o  t h e  
Government a p o r t i o n  o f  the i r  l and  and  h u n t i n g  r i g h t s  on  
o t h e r  lam? i n  r e t u r n  f o r  that which  t h e  C o n g r e s s ,  i n  its 
j u d g m e n t ,  deemed t o  bc  a d e q u a t e  c o n s i d e r a t i o n  f o r  what  
t h e  I n d i a n s  wcrc  r e q u i r e d  t o  g ive  u p ,  which  c o n s i d e r a t i o n  
t h e  Covernmcnt was n o t  o therwise  unde r  any l e g a l  o b l i g a t i o n  
t o  pay .  

The c r u c i a l  words  here a re  " p u r s u a n t  t o  a  p o l i c y  wh ich  i n  i t s  wisdom it 

deemed to be  i n  the i n t e r e s t  and f o r  the  b e n e f i t  and welfare of the 
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I n d i a n s , "  and " f o r  t h a t  which t h e  Cong re s s .  . . deemed t o  h c  a d e q u a t e  con- 

s i d e r a t i o n  f o r  what  t h e  I n d i a n s  we re  r e q u i r e d  t o  g i v c  up .  . . .'' The 

f i r s t  p h r a s e  d o e s  n o t  r e l a t e  t o  a n  a t t e m p t  t o  g i v c  f u l l  vnlitcl.  I t  means 

o n l y  t h a t  Cong re s s  b e l i e v e d  t h a t  r e s t r i c t i n g  t h e  S i o u x  t o  a smaller 

r e s e r v a t i o n  would a i d  them i n  a d a p t i n g  t hemse lve s  t o  f a rming  and h e r d i n g  

as mcnns of  s u b s i s t e n c e ,  and t h a t  removal of  t h e  B l i ~ c k  l l i l l s  from t l ~ c  

r c s c r v a t i o n  w o u l d  a l l o w  t h e  S i o u x  t o  l i v e  f r e e  from thc c o s t l v  war fare 

w i t 1 1  w h i t e  m i n e r s .  T h e  second  p h r a s e  means o n l y  t h a t  Cc:ngrc.ss t hough t  

t hc nayrncn t s  i t  p l e d g e d  were a d e q u a t e  compensa t i on  f o r  the, S i o u x  1 ; inds .  

I t  is n o t  3 d c t e r m i n a t  i o n  t h a t  Congress  a t  tempted t o  mc;tsurtB these payments  

a g a i n s t  t h e  v a l u e  of  t h e  S ioux  l a n d s .  C e r t a i n l y  i n  b o t h  t h e  s c h o o l  l and  

p o r t i o n  of  t h e  F o r t  B e r t h o l d  l i t i g a t i o n  (Th ree  Affilintcd T r i b c s , s u p r a ,  

182 C t .  C 1 .  a t  558-60) ,  and i n  t h e  C o n f e d e r a t e d  S a l i s h  casc (Confcdc ra t cd  

Snlish and Koo tena i  T r i b e s  v .  Un i t ed  S t a t e s ,  193 C t .  C 1 .  801, 4 3 7  F ,  2d - 
458 ( 1 9 7 1 ) ) ,  Cong re s s  deemed what  i t  p a i d  f o r  t h e  I n d i a n  l a n d s  t o  b c  

a i c q u n t c  c o n s i d e r a t i o n .  T h i s  f a c t  d i d  n o t  p r e c l u d c  t h e  c o u r t  i n  c i t h c r  

c a s e  from c o n c l u d i n g  t h a t  Cong re s s  d i d  n o t  make a good f a i t h  c f f o r t  

t o  g i v e  t h e  I n d i a n s  what  t h e i r  l a n d  was w o r t h .  

The s econd  p o s s i b l v  b i n d i n s  d e t e r m i n a t i o n  is on  pnk:,,t 668. T h t w  

t h e  c o u r t  s t a t e d ,  

Cong re s s  p o s s e s s e d  t h e  a u t h o r i t y  t o  t a k e  t h e  a c t i o n  
o f  which t h e  p l a i n t i f f  c o m p l a i n s ,  and s i n c e  thcb 
r e c o r d  shows t h a t  t h e  a c t i o n  t a k e n  was p u r s u a n t  t o  
a p o l i c y  which  t h e  Congre s s  deemed t o  be  f o r  t h e  
i n t e r e s t  o f  t h e  I n d i a n s  and j u s t  t o  b o t h  p a r t i e s  
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t h e r e  was no m i s a p p r o p r i a t i o n  of t h e  l a n d  by t h e  
Government and  t h e  c o u r t  may n o t  go back of t h e  
a c t s  o f  1876 and 1877 and i n q u i r e  i n t o  t h e  m o t i v e  
which  prompted t h e  enac tment  o f  t h i s  l e g i s l a t i o n  or 
t h e  wisdom t h e r e o f .  

Again ,  the c o u r t ' s  f i n d i n g  t h a t  t h e  1877 a c t  was p u r s u a n t  t o  a p o l i c y  

w h i c h  Congrtlss be1 ir~vcad to b c  j u s t  and i n  t h e  i n t e r e s t  of t h e  S i o u x  is 

not incmns is tc ln t  w i  th p l a i n t i f f s '  c o n t e n t i o n  t h a t  Cong re s s  d i d  n o t  i n  

h ; c ~ o c l  f a i  tlt ; i t  tcsmpt t o  p a y  t h r .  S i o u x  t h e  f u l l  v a l u e  of t h e i r  l a n d .  The  

c*ut~r t ' s  ccjnr.lrls i o n  t l r a t  there  was no rn i sappropr i  a t i o n  of p l n i n t i f  is ' 

lctnds, i n  t h e  c o n t c x t  of the p a r a g r a p h  and t h e  e n t i r c  o p i n i o n ,  m e a n s  

o n l y  tha t  t h e  1 8 7 7  a c t  was n o t  an a r b i t r a r y  s e i z u r e  of p l a i n t i f f s '  l a n d s .  

As &lie qucts t ion  w11etht.r Cong re s s  made a good f a i t h  e f f o r t  t o  g i v e  

t t ic)  S i o u x  t h e  f u l l  v , l l uc  of t h e i r  lanc!s was n o t  a t  i s s u e  and was n o t  

_ j r d  i c i n  L l v  dctc rmin tv i  i n  t h e  C o u r t  o f  C l a ims  l i t i g a t i o n ,  p l a i n t i f f s  

irrc n o t  c301.1~~tc:ra l  l v  e s t o p p e d  from a r g u i n g  t h a t  Cong re s s  d i d  n o t  make 

Ikfenc inn t  argc1t.s tha t  t t l c  C o u r t  of C l a ims  i n  i t s  1942 d e c i s i o n  

t icttormintd tlic ;tr;mun t of " c o n s i d e r a t  ion1 '  t h a t  had  been h aid u n d e r  the 

1877 a c t  through June  3 0 ,  1926 ,  and t h a t  t h e  Commission is bound by t h a t  

d c t c r m i n n t i o n .  I n  it-s f i n d i n g  o f  f a c t  20 t h e  c o u r t  found as  f o l l o w s :  

f3v ; ~ r t i r . l c  5 ~ \ t  t h a t  a c t ,  t h e  Government assumed a n  
o b l i g a t i o n  t o  c o n t i n u c  t o  a p p r o p r i a t e  and e x p e n d  s u c h  sums 
as s h o u l d  be  n e c e s s a r y  f o r  s u c h  s u b s i s t e n c e  " u n t i l  t h e  
I n d i a n s  a r t -  ; ~ b l t s  to s u p p o r t  t h e m s e l v e s "  i n  r e t u r n  f o r  t h e  
Blnck H i l l s  ‘inti h u n t i n g  r i g l l t s  a c q u i r e d ,  a n d ,  a l s o  added  
900,OT)O a c r e s  o f  q r a z i n g  l a n d  t o  t h e  permanent  r e s e r v a t i o n .  
The. t o t a l  o f  tht> sums a n n u a l l y  a p p r o p r i a t e d  bv t h e  Con- 
gress to J u n e  30,  1926, i n  f u l f i l l m e n t  o f  t h i s  p u r p o s e ,  
f o r  s r ~ b s i s t c n c c  of t h e  I n d i a n s  of t h e  S i o u x  T r i b e ,  i n e l u d i n g  
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t h e  $3 ,055 ,450 .53  f o r  t h e  f i s c a l  y e a r s  1575 and l S i h ,  
was $39 ,993 ,962 .50 ,  f o r  none of  w h i c h  any  l e v 1  cb1ig; i -  
t i o n  r e s t e d  upon t h e  Government o t h e r  t h a n  t h a t  3ssurnt.d 
and p rov ided  f o r  i n  t h e  a c t  o f  F e b r u a r y  2 8 ,  1577.  Amounts 
a p p r o p r i a t e d  f o r  s u b s i s t e n c e  s u b s e q u e n t  t o  1926 b r i n g  
t h i s  t o t a l  t o  a p p r o x i m a t e l y  $43 ,000 ,000 .  

T h e  Commission i s  o f  t h e  o p i n i o n  t h a t  i t  i s  n u t  bound h v  tllis f i n d i n g  of 

t h e  c o u r t .  

As w e  have  s t a t e d  above ,  c o l l a t e r a l  e s t o p p e l  does  n o t  n p p l v  u n l ~ k s s  

t h c  issw s o u g h t  t o  b e  d e t e r m i n e d  was a c t u a l l y  l i t i g a t e d  i n  t h e  p r i o r  

l i t i g a t i o n .  A s  t h e  S i o u x  d e c i s i o n  was e n t e r e d  undc r  t l lc  c o u r t ' s  Kulc 
13/ - 

39(n) ,  which l i m i t e d  t h e  i s s u c  t o  t h e  p l a i n t i f f s '  r i g h t  t o  r e c o v e r ,  

the q u e s t i o n s  a c t u a l l v  l i t i g a t e d  i n  t h a t  s t a g e  o f  t h e  c,isc can  bc found 

i n  the p a r t i c s  ' bricfs and proposed  f i n d i n g s .  We hnvc c ; t r c f u l l y  c~xamined 

t h e  b r i e f s  and p roposed  f i n d i n g s  o f  f a c t  s u b m i t t e d  t o  t l ~ c  Cour t  of  Claims 

bv t h e  p a r t i e s .  N e i t h e r  p a r t y  p roposed  any f i n d i n q  of f a c t  r c ~ l n t i n g  

t o  t h c  amount of  " c o n s i d e r a t i o n "  t h a t  had been  p a i d  undcr  tllc 1877 a c t .  

N c i t h c r  p a r t y  i n  t h e i r  b r i e f  made any  r e f e r e n c e  t o  t h e  " c :ons idc r ;~ t i on"  

p a i d  undc r  t h e  a c t .  CJc must c o n c l u d e  t h a t  t h e  "consideration" i ssuc  was 

Rule  39(a) - 
I n  e v e r y  I n d i a n  case  u n l e s s  o t h e r w i s e  o r d c r e d  by t h e  

Cou r t  o r  s t i p u l a t e d  bv t h e  p a r t i e s ,  t h e  h e a r i n g  i n  t h c  f i r s t  
i n s t a n c e  s h a l l  b e  l i m i t e d  t o  t h e  i s s u e s  of f a c t  and l a w  
r e l a t i n g  t o  t h e  r i g h t  of t h e  p l a i n t i f f  t o  r e c o v e r ,  and the  
Cour t  s h a l l  e n t e r  i t s  judgment a d j u d i c a t i n g  t h a t  r i g h t .  I f  
t h e  C o u r t  h o l d s  i n  f a v o r  of t h e  p l a i n t i f f ,  t h e  judcmr~nt  s h a l l  
be  i n  t h e  form of a n  i n t e r l o c u t o r y  o r d e r ,  r e s c r v i n f !  t h c  
d e t e r m i n a t i o n  of  t h e  amount of  t h e  r e c o v e r y  a n d  t h e  amount 
o f  o f f s e t s ,  i f  a n y ,  f o r  f u r t h e r  p r o c e e d i n g s .  A f t e r  t h e  e n t r y  
of s u c h  a n  i n t e r l o c u t o r y  o r d e r ,  e i t h e r  party may move f o r  a 
new t r i a l  unde r  t h e  p r o v i s i o n s  of  R u l e s  91 t o  9 7 ,  i n c l u s i v e .  
[ T h i s  r u l e  was p romu lga t ed  by t h e  c o u r t  on May 1, 1939 ,  as 
an amendment t o  i t s  1936 R u l e s . ]  
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propertv into money. If, on the other hand, Congress has failed t o  makc 

such an effort, there has been a taking, and the United Statcs can be 

liable if just compensation was not in fact paid. Three Affiliated 

Tribes, suDra, 182 Ct. C1. at 553. Application of this guidclinc to the 

facts of this casc leads the Commission to conclude that t h c  1877 a c t  

constituted a taking of plaintiffs ' property. 

An examination of the terms of the 1877 a c t  makes it c l c n r  t h a t  

Congress made no effort to give the Sioux the full value of their land. 

The major obligations undertaken by t h e  United Statcs under t h e  act a r c  

s e t  out in Article 5, which we have quoted in finding of f a c t  81.  I n  

this article t h e  United States agreed, with some conditions; (1) "to 

provide all necessary aid to assist the said Indians in tile work of 

civilization;" (2) "to furnish to them schools and instruction in mechanical 

and agricultural arts, as provided by the treaty of 1868;" and (3) "[tlo 

providc the said Indians with subsistence. . . until t h c  Indians arc ablrx 

to support themselves." The first of these promises was stated in such 

general terms that it is impossible to ascertain its valur. Thc second 

promise, as  it states, was not a new obligation on the part of thc lMtd 

Statcs. Rather it was a reaffirmation of an obligation already owed 

under the 1868 treaty. 

The third nromise -- to feed the Sioux -- is the only promist t h a t  

might have some relationship to the value of the property acquircd by 

the United States from the Sioux under the act. However, this obligation 
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was u n d e r t a k e n  s u b j e c t  t o  severa l  c o n d i t i o n s .  First, no r a t i o n s  were 

t o  he supplied u n l e s s  t h e  S i o u x  fulfilled every obligation thrust upon 

them hv  t h e  a c t .  Second, r a t i o n s  were t o  be f u r n i s h e d  o n l y  u n t i l  t h e  

S i o u x  were  c o n s i d e r e d  a b l c  to s u p p o r t  t h e m s e l v e s .  T h i r d ,  no rations 

were t o  be  s u p p l i e d  t o  c h i l d r e n  between t h e  ages of 6 and 1 4  u n l e s s  t h e y  

a t t e n d e d  schoo l .  F o u r t h ,  no r a t i o n s  were t o  be s u p p l i e d  to any S i o u x  

lorntcd o n  Lands sr l i  t a b l e  for  c u l t i v a t i o n  u n l e s s  t h o s e  I n d i a n s  also 

provided I ahor.  Given t h e s e  conditions , i t  was i m p o s s i b l e  t o  d e t e r m i n e ,  

a t  tikc t imc t h c  1 8 7 7  a c t  w a s  enacted,  t h e  e x t e n t  of t h e  obligation being 

u n d c r t a k c n  bv t h c  I Jn i  t c d  S t n t c s  i n  exchange f o r  the S i o u x  p r o p e r t y .  

In  s h o r t ,  t h t a  amount of money, i f  a n v ,  w h i c h  t h e  U n i t e d  S t a t e s  w a s  

u b l  igntcvi  t n  s p e n d  u r ~ d ~ r  A r t i c l e  5 o f  thc.  a c t  was i n d e f i n i t e  and 

uncertain. '['he obli~ntion u n d c r t a k c n  by t h e  U n i t e d  S t n t c s  under  Ar t i c l e  

5 c - l c ~ a r l v  h i  no r c l a t i o n s l l i p  t o  the va lue  of thc p r i ) p ~ - r t y  i t  was ac- 

( l u i r i n g  frurn thtl 1n r t i ; i n s .  ?lork>over, thcrc is no  i n d i c a t i o n  i n  the 

rcc*ortl t t ~ l l t  Cong re s s  a t t r n i p t e d  t o  r e l a t e  i t  t o  t h e  v n l u c  of p l a i n t i f f s '  

l , l l ld  . 

Wc. c-onc 1 l1c ic  tha t  Cvngrcss d l ~ i  n o t  make n good f a i t h  effort t o  give 

t l ~ c  S i o u x  the f u l l  vn luc  of  t h e i r  p r o p e r t v ,  Congress was t h e r e f o r e  n o t  

i i c + t i n r :  a s  g ~ ~ ; ~ r d i a n  f o r  t h e  S i a u s  w i t h  rt?spcct  t o  t h i s  n r o p e r t v ,  b u t  was 

cxercislnq i t s  power  43f t lmincnt  domain i n  o r d e r  t o  a l low Americans t o  

f r t v l y  us(. the subject area .  I J t  h o l d  t h a t  t h e  A c t  of F e h r u a r v  28 ,  1877, 

supra ,  cons t i t u t c d  ~1 F i  f t t ~  Amendment t a k i n g  of p l a i n t i f f s  ' propertv. 
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COPIPENSATION ---- 

As we have already indicated, the 1876 agreement did not complv with 

the terms of the 1868 treaty. It therefore did not effect a transfer 

of plaintiffs' property to defendant. Rather, defendant acquired plain- 

tiffst propertv by means of a unilateral taking under the 1877 act. 

As the concept of "consideration" necessitates a contractual relationship 

between the parties (see Nez Perce Tribe v. United States, Docket 175, 

24 Tnd. C1. Comm. 429, 433 (1971), and authorities citcd therein), i t  

follows that no "consideration" has been paid to the plaintiffs for their 

lands. Whatever compensation has been received b y  plaintiffs must be 

considered payments on the ciaim. 

In determining the extent of the compensation received by plaintiffs 

for their property taken under the 1577 act, defendant is entitled to 

credit, as payments on the claim, for the value of all property trans- 

ferred to plaintiffs under the act, and for all expenditures on behalf 

of the Sioux made by the United States in fulfillment of the new obligations 

assumed under the act . 
Under the Indian Claims Commission Act, the burden of proof with 

respect to payments on the claim is on the defendant. In the context o f  

this case, this burden requires defendant to establish thnt R1L expenditures 

which it asserts as payments on the claim were actually made in complinncc! 

with the terms of the 1877 act. Defendant will receive no credit, as 
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payments on t h e  claim, f o r  e x p e n d i t u r e s  not i n  c o m p l i a n c e  w i t h  t h e  ac t .  

Defendant  must a l s o  e s t a b l i s h  t h e  marke t  v a l u e  o f  any p r o p e r t y  which it 

claims tha t  i t  t r a n s f e r r e d  t o  p l a i n t i f f s  unde r  t h e  a c t .  

I n  meetin:: its bu rden  of  p r o o f ,  d e f e n d a n t  must r e l a t e  each e x p e n d i t u r e  

t h a t  i t  claims t o  a s p e c i f i c  o b l i g a t i o n  assumed u n d e r  t h e  a c t .  G e n e r a l  

d e s i g n a t i o n s ,  such  as "payment in fulfillment o f  t h e  Act of F e b r u a r y  28 ,  

1877 , "  will b e  insufficient t o  e n t i t l e  d e f e n d a n t  t o  any c r e d i t .  Kor can  

d e f e n d a n t  rccc lve  c r e d i t  f o r  any  e x p e n d i t u r e  nade i n  f u r t h e r a n c e  of 

o b l i g a t i o n s  a s s u m e d  unde r  o c h e r  t r e a t i e s  o r  a c t s  o f  Cong re s s .  

Cornpensat f a n  u n d e r  the 1 8 7 7  a c t ,  w i t h  t h e  e x c e p t i o n  o f  p r o p e r t y  

n r t u a l l v  t r n n s f c r r c d  t o  p l a i n t i f f s  by the a c t ,  was n o t  a11 p a i d  a t  the 

timc o f  t a k i n ~ .  Rat t i e r ,  undc r  A r t i c l e  5 o f  the a c t ,  payment of compensa- 

t i o n  was d c f e r r c d  ovclr timc. For the p u r p o s e s  of t h i s  case  i t  w i l l  be  

convcnt tant  to  c o n s i d e r  the 1-ompensat ion as  h a v i n g  been  p a i d  o n  a n  a n n u a l  

b ; i s i s .  Dcfcndnnt is c n t i t 1 c . d  t o  c r e d i t  f o r  t h i s  compensa t i on  as of t h e  

t imc i t wits  pa i d .  

As p l a i n t i f f s '  p r o p v r t v  was t a k e n  u n d c r  t h e  F i f t h  Amendment, p l a i n t i f f s  

wcrc cnt  i t l c d  t o  rec-eive j u s t  compensa t i on .  Such compensat i o n  c o n s i s t s  

o f  the f a i r  market v , l l uc  o f  p l a i n t i f f s '  p r o p e r t v  on the d a t e  o f  t a k i n g ,  p l u s  

interes t  on t l m t  amount from the date of t a k i n g  until i t  is  p a i d .  See 

Uni t ed  S t a t e s  v .  Klnrnath and Elodoq-Tribes, 304 U.S.  119 ( 1 9 3 8 )  ; Shoshone 

T r i b e  v .  Llnitcd S t a t e s ,  299 U.S. 4 7 6  (1937):  Seaboa rd  A i r  L i n e  Ry v .  

Uni ted  S t a t ? ,  261 U . S .  290 (1933) ;  C n i t c d  S t a t e s  v .  Rogers, 261 U.S. 
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299 (1921 ) .  The p r o p e r  r a t e  of  i n t e r e s t  t o  b e  a p p l i e d  i n  F i f t h  Amendment 

t a k i n g  c l a i m s  b e f o r e  t h e  Commission is  5%. Th ree  A f f i l i a t e d  Tribes o f  

t h e  F o r t  B e r t h o l d  R e s e r v a t i o n  v .  Un i t ed  S t a t e s ,  Docket  350-F, 28  I n d .  

C 1 .  Comm. 264 (1972), a p p e a l  d o c k e t e d ,  No. 17-72 ( C t .  C l . ,  December 21 ,  1 9 7 2 ) .  

I n t e r e s t  on t h e  v a l u e  o f  ~ l a i n t i f  f s ' p r o p e r t y  ( p r i n c i p a l ) ,  as p a r t  

of  j u s t  co mpensa t i on ,  began  t o  a c c r u e  on  Feb run rv  28,  1877 ,  t h e  date o f  

t a k i n g .  I n t e r e s t  on  t h e  r e m a i n i n g  unpa id  p r i n c i p a l  c o n t i n u e d  t o  a c c r u e  

each year u n t i l  t h e  t i m e ,  i f  i t  h a s  y e t  o c c u r r e d ,  when t h e  p r i n c i p a l  

was f u l l v  p a i d .  Thus ,  i n  making e x p e n d i t u r e s  i n  f u l f i l l m e n t  o f  t h e  

1877 a c t ,  d e f e n d a n t  was o b l i g a t e d  t o  pay b o t h  p r i n c i p a l  and ncc rucd  

i n t e r e s  t . 
The p r o p e r  n e t h o d  f o r  a l l o c a t i n g  d e f e r r e d  F i f t h  Amendment payments 

between p r i n c i p a l  and i n t e r e s t  was e s t a b l i s h e d  by t h e  c o u r t  i n  U i n t a h  

and  White  R i v e r  Bands v .  U n i t e d  S t a t e s ,  139  C t .  C1. 1, 152 F .  Supp. 9 5 3  

(1957), and h a s  been  f o l l o w e d  by t h e  Commission i n  Poncn T r i b e  v .  Uni ted  

S t a t e s ,  Docket  323 ,  24 I n d .  C 1 .  Comm. 339 ,  347-48 (197r)) ,  a f f ' d  i n  p a r t ,  

remanded i n  p a r t ,  197 C t .  C1. 1065 ( 1 9 7 2 ) ,  T h r e e  A f f i l i a t e d  T r i b e s ,  s u p r a ,  

2 8  I n d .  C1.  Comm. 264,  and Lower S i o u x  I n d i a n  Communitv v .  U n i t c d  S t n t c s ,  

Docket  363 (Second C la im ,  Act  o f  1 9 0 4 ) ,  33 I n d .  C l .  Comm. 51 ( 1 9 7 4 ) .  

T h i s  method a p p o r t i o n s  payments  between p r i n c i p a l  and i n t e r e s t  a c c o r d i n g  

t o  t h e  f o l l o w i n g  f o r m u l a :  

Unpaid p r i n c i p a l  + accumula t ed  i n t e r e s t  = - Amount _--- o f  d e f e r r e d  payment 
Unpaid p r i n c i p a l  P o r t i o n  of payment 

a l l o c a t e d  t o  p r i n c i p a l  
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In this case it will be necessary to apply  t h i s  f o m l a  on a year by year 

bas i s  to  determine how to apportion each year's payment between principal  

and interest. In t h i s  formula a s  a p p l i e d  to this case, the figure for 

accumulated interest will include the current y e a r ' s  in tcres t  accrual 

plus the remaining unpaid interest  from previous years. If, in apply ing  

this formula on a year by year basis, the point is reached where principal 

has been completely paid, interest will cease t o  accrue, and a l l  further 

payments will be charged against previously accrued interest. 

Wc have briefly examined the accounting reports submitted by the 

defendant in the  Court of Claims litigation and those submitted to the 

Conmission, which reports we assume will be relied on by defendant to 

support its assertions of payments on the claim. We are of the opinion 

that  these reports ore not in a form which would allow the Commission to 

ascertain the compensation paid by defendant in accordance with t h c  guide- 

lines s e t  out above. To enable us to determine the extent  of defendant's 

payments on the claim, and thus whether plaintiff has been paid j u s t  

compensation, it will be necessary for defendant to  prepare a new statement 

in support of its assertions. Such statement should include only expendi- 

tures made in fulfillment of obligations assumed under the 1877 a c t .  

These expenditures should be broken down on a year bv year basis. Each 

expenditure must be shown t o  be in strict compliance w i t h  the terms of 

t h e  1877 a c t .  
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GOLD M I N E D  P R I O R  TO FEBRUARY 2 8 ,  1877 

A r t i c l e  I1 o f  t h e  T r e a t y  of A p r i l  2 9 ,  1868 ,  s u p r a ,  a f t e r  d e s c r i b i n g  

t h e  b o u n d a r i e s  o f  t h e  G r e a t  S i o u x  R e s e r v a t i o n ,  p rov ided  as f o l l o w s :  

. . . and t h e  Un i t ed  S t a t e s  now so l emn ly  a g r e e s  
t h a t  no  p e r s o n s  e x c e p t  t h o s e  h e r e i n  d e s i g n a t e d  
and a u t h o r i z e d  s o  t o  d o ,  and e x c e p t  s u c h  o f f  i c c r s ,  
a g e n t s ,  and employees  o f  t h e  government  n s  may b e  
a u t h o r i z e d  t o  e n t e r  upon I n d i a n  r e s e r v a t i o n s  i n  
d i s c h a r g e  of d u t i e s  e n j o i n e d  by l aw ,  s h a l l  ever 
be  p e r m i t t e d  t o  p a s s  o v e r ,  s e t t l e  upon ,  o r  r e s ide  
i n  t h e  t e r r i t o r y  d e s c r i b e d  i n  t h i s  a r t i c l e ,  o r  i n  
s u c h  t e r r i t o r y  a s  may b e  added t o  t h i s  reservation 
f o r  t h e  u s e  of s a i d  I n d i a n s ,  . . . 

T h i s  t r e a t y  p r o v i s i o n  o b l i g a t e d  t h e  U n i t e d  S t a t e s  t o  u s e  whn tevc r  means 

were n e c e s s a r y  t o  k e e p  u n a u t h o r i z e d  p e r s o n s  o u t  of t h e  S i o u x  r c s c r v n t i o n ,  

and t o  remove from t h e  r e s e r v a t i o n  any  unauthorized p e r s o n s  who mav have  

e n t e r e d  t h e  r e s e r v a t i o n .  I n i t i a l l y ,  t h e  U n i t e d  S t a t e s  f u l f i l l e d  t h i s  

o b l i g a t i o n .  I n  l a t e  1874  and e a r l y  1875 ,  however ,  e i t h e r  h e c a u s c ~  o f  

an  i nadequacv  of manpower o r  t h e  u n w i l l i n g n e s s  o f  Army commanders t o  

e n f o r c e  t h e  l aw ,  t h e  Army was no l o n g e r  s u c c e s s f u l  i n  k e e p i n g  non Ind inns  

o u t  of  t h e  r e s e r v a t i o n .  

I n  November 1875  t h e  P r e s i d e n t  o f  t h e  Un i t ed  S t a t e s ,  knowing t h a t  

s u c h  a c t i o n  was i n  v i o l a t i o n  of  t h e  Government ' s  t r e a t y  o b l i g a t i o n ,  and 

t h a t  s u c h  a c t i o n  would c e r t a i n l y  r e s u l t  i n  t h o u s a n d s  o f  n o n I n d i a n s  

e n t e r i n g  t h e  G r e a t  S i o u x  R e s e r v a t i o n  t o  p r o s p e c t  f o r  and mine m i n e r a l s ,  

o r d e r e d  t h e  Army t o  w i thd raw  f rom t h e  B lack  H i l l s  and t o  cease  i n t c ~ r f e r i n g  
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v i t h  miners attempting t o  enter the reservation. As a direct result o f  

the withdrawal of t h e  Army from the Black Hills and the failure of the 

United States  to remove nonlndians from the Sioux  reservation, thousands 

of nonhdians entered t h e  Sioux reservation, established towns, organized 

mining districts, filed and developed mining c l a i m s ,  and nincd and 

removed gold from the rescrvat ion. 

Plaintiffs assert that the gold removed from the reservation p r i o r  

t o  the valuation date  was taken by the United S t a t e s  under the  F i f t h  

Amendment, and that they are thus entitled to i n t e r e s t ,  a s  part of 

just compensation, on the  in-ground value of t h e  gold. They argue that 

when t h e  Government allowed the removal of t h c  gold it was in effect  

taking thc gold and giving it to the nonIndian miners. Plaintiffs 

r e l y  on Shoshone Tribe v. United S t a t e s ,  supra, 299 C.S. 476, and 

United States v. Klarnath and Hodoc Tribes, supra, 304 U.S. 119, t o  

support t h e i r  contention. Although not agreeing w i t h  p l a i n t i f f s '  

thcory, t h e  Commission nonetheless holds t h a t  the gold removed from the 
8 

reservation prior  to the valuation date was taken by the United States 

under the Fifth Amendment. It is our opinion that President Grant's 

order that the Army withdraw from the Black Hills and stop interfering 

with miners attempting t o  enter therein was the a c t  of taking. 
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A s  t h e  Court  o f  Claims has  r e c e n t l y  s t a t e d ,  

. . . I n  t h e  g e n e r a l  law o f  eminen t  domain t h t l r c  
is no u n i v e r s a l  tes t  t o  d e t e r m i n e ,  wllt:rc. Congrclss 
has  n o t  e x p r e s s e d  a n  i n t e n t i o n  t o  condemn, whetht3r 
and when a t a k i n g  has  n e v e r t h e l e s s  o c c u r r e d  as  n 
r e s u l t  of t h e  F e d e r a l  Government's c o n d u c t ;  n 
c o u r t  must always e v a l u a t e  t h e  i n d i v i d u a l  c i rcum-  
s t a n c e s  of  t h e  case  t o  answer  those  questions. 

Klamnth and Modoc T r i b e s  v .  U n i t e d  S t a t e s ,  193  C t .  C 1 .  670,  h 9 5 ,  436 

F.  2d 1008, 1015 ,  c e r t .  d e n i e d ,  404 U.S. 950 (1971 ) .  I n  c v a l u n t i n g  the 

p a r t i c u l a r  f a c t s  of  t h i s  c a s e ,  however, w e  c a n  l ook  t o  p r c v i o u s  judi- 

c i a l  d e t e r m i n a t i o n s  f o r  g u i d e l i n e s .  

I t  h a s  been  h e l d  t h a t  a t a k i n g  c a n  t a k e  p l a c e  even  whon t h e r e  is  

no i n t e n t  on t h e  p a r t  of t h e  Government o r  i t s  a g e n t s  t o  c o n f i s c n t c ~  thc  

c l a i m a n t ' s  p r o p e r t y .  See E y h e r a b i d e  v .  Un i t ed  S t a t e s ,  170 C t .  C1.  598 

(1965); S i o u x  T r i b e  of I n d i a n s  v .  Un i t ed  S t a t e s ,  161  Ct. C 1 .  413 ,  315 

F. 2d 378, c c r t .  d e n i e d ,  375 U.S. 825 (1963 ) ;  R i c h a r d  v .  1Jnitk)d S t n t c s ,  

152 C t .  C l .  2 2 5 ,  282 F .  2d 901 (1960).  To c o n s t i t u t e  n t a k i n g ,  i t  

is o n l y  necessa ry  t h a t  t h e  c l a i m a n t ' s  loss of i t s  propt?rty be  t h c !  

n a t u r a l  and p r o b a b l e  consequence of an  i n t e n t i o n a l  governmenta l  a c t .  

K e n i t e  Corp. v .  Un i t ed  S t a t e s ,  157 C t .  C 1 .  721 (1962 ) ;  Richard v .  Uni ted  

S t a t e s ,  s u p r a ;  R Amusement Co. v .  U n i t e d  S t a t e s ,  1 4 8  C t .  C 1 .  337,  180 

F .  Supp.  386 (1960 ) .  Moreover ,  the  Government o r  i t s  n ~ e n t  need n o t  

b e  aware t h a t  the a c t i o n  w i l l  r e s u l t  i n  c l a i m a n t ' s  l o s s  of p r o p c r t y ;  



i t  t s  o n l y  necessary that t h e  l o s s  was i n  fact t h e  natural consequence 

of the action. Richard v .  United States,  supra. 

I t  has a l so  been h e l d  that  a taking can take place without t h e  

Govrrnmcnt actual l v  a c q u i r i n g  or using t h e  r laimant ' s  property.  

Widen C o .  v .  U n i t e d  States ,  174 C t .  C1. 1020, 1027, 357 F .  2d 988, 993 

(1966): Central Eureka Mining Co. v .  United States ,  134 C t .  C 1 .  1, 38, 

138 F. S t ~ p p .  281, 302 (l956), rev 'd on other grounds, 357 U .S . 155 
(1958). To constitute a taking i t  i s  only  n e c e s s a r y  t h a t  t h e  governmental 

action result fn destruction of or s u b s t a n t i a l  i n t e r f e r e n c e  w i t h  the 

claimant 'n  property rights. Utden Co. v .  United States ,  supra; 

Eyherabidc v .  United S t a t e s ,  supra;  Societc Cotonniere  Du Tonkin v.  

Unitcd States ,  14s C t .  Cl. 4 2 6 ,  441,  171 F .  Supp. 951 (1959), cert. denied 

361 U.S.  965 (1960) ;  Central  Eureka Mining Co. v .  United Sta tes ,  supra; 

scc Henry Co. v. United States,  188 C t .  C1. 39, 411 F. 2d 1246 (1969) .  - 
To constitute a taking i t  is necessary t h a t  the governmental 

action was authorized or, If  unauthorized, that i t  tsas ratified by 

Congress. United States v. Coltra, 312 U.S. 203, 208 (1941); Confederated 

Saltsh and Kootenai Tribes v.  Uni ted  S t a t e s ,  185 C t .  C1 .  4 2 1 ,  401 F. 

2d 785 (1968). cert. denied, 393 U .S .  1055 (1969); Societe Cotonnierc  

Du Tonkin v .  United States,  supra. 
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'The f a c t s  o f  t h i s  c a s e  i n d i c a t e  t h a t  t h e  removal  of t h e  g o l d  from 

p l a i n t i f f s '  r e s e r v a t i o n  was t h e  d i r e c t  and n a t u r a l  conscqucncc  of  

P r e s i d e n t  G r a n t ' s  o r d e r .  ? l o r eove r ,  a l t h o u g h  s u c h  a showing is  n o t  

necessary t o  e s t a b l i s h  a taking ( see  R i c h a r d  v. Vnitcld S t ~ t ~ l s ,  s u r ) r a ) ,  

i t  i s  c l e a r  t h a t  I ' r c s i dcn t  G r a n t  was aware  t h a t  removal of thcb A r m y  

would r e s u l t  i n  e x t e n s i v e  min ing  of g o l d  from t h e  l3l:lck 1 I i  11s. I n  

a d d i t i o n ,  I ' res i d c n t  G r a n t ' s  o r d e r  r e s u l t e d  i n  a s u b s  t n n t  i;il i n t c > r f  c*rc>ncc3 

w i t h  p l a i n t i f f s '  p r o p e r t y  i n t e r e s t  i n  t h c  g o l d  i n  t h e i r  r( .sclrvnt i o n .  

F i n a l l y ,  P r e s i d e n t  G r a n t ' s  o r d e r  was a u t h o r i z e d  by Ar t  i c l p  2 ,  S t ~ c  t ion 

2 of t h e  C o n s t i t u t i o n ,  which c l e c l a r e s  t h e  l ' r c~s ic lcn t  o f  t h e  Ilnitcbtf 

S t a t c s  commander i n  c h i e f  of t h e  Armv and t l l u s  g r a n t s  1 1 i m  power t o  deploy 

t roops  3s h e  s e e s  f i t .  S e e  F l e m i n g v .  Page, 50 U.S. (9 l l o w . )  603 ,  615 

( 1 8 4 9 ) .  We c o n c l u d e  t h a t  ~ l a i n t i f f s '  g o l d  was t a k e n  untlckr thc3 F i f  tll 

Xmcndmrnt. We h o l d  t h a t  t h e  d a t e  of t a k i n g  was Novembt>r 1 7 ,  1875 ,  t h e  

d a t c  on which t h e  Armv began t o  w i thd raw  from t h c  Black i l i l ls .  

P l a i n t i f f s  have  n o t  r e c e i v e d  any compensa t i on  f o r  t h c  gold rcmovcd 

from t h c  C lack  Ilills p r i o r  t o  t h e  v a l u a t i o n  d a t e .  As the. g o l d  was t ; ~ k c > i ~  

u n d e r  t h c  Un i t ed  S t a t e s '  power o f  eminen t  domain ,  p l a i n t  i f f s  arca cbnt i t l cd  

t o  r e c o v e r ,  a s  j u s t  compensa t i on ,  t h e  in -ground  va111c o f  the> j;old rvnioved 

( i t s  v a l u e  t o  p l a i n t i f f s )  p l u s  i n t e r e s t  on  t h a t  amount from Novcml~c*r 1 7 ,  
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1875, until i t  is paid. See Un i t ed  S t a t e s  v .  Klamath and Yodoc T r i b e s ,  

supra (304 U . S .  1 1 9 ) ;  Shoshone T r i b e  v .  L'r. i ted S t a t e s ,  s u p r a ;  Seaboard A& 

L i n e  Ky v .  U n i t e d  S t a t e s ,  2 6 1  C . S .  299 ( 1 9 3 3 ) ;  Uni ted  S t a t e s  v .  Ro~ers, 

2 5 5  U . S .  l f j3  (1921) .  In Thrc.e Affiliated T r i b e s  of  the Fort Ber tho ld  

K ~ ~ s ~ r v n t i c ~ n  v. Uni ted  States, Docket 350-F, 28 I n d .  C 1 .  Comm. 264  ( 1 9 7 2 ) ,  
I--- 

g ~ c * ; i l  c l o c k ~ ~ t ~ d ,  App.  No. 17 -72  ( C t .  C l . ,  December 2 1 ,  l 9 7 2 ) ,  w e  d e c i d e d  

tha t  t11c p r o p c r  r a t e  o f  i n t e r c s t  i n  F i f t h  Amendment t a k i n g  cases was 

5 pcrcen t . 
Plnlntiffs, rclvit ly ,  o n  thca o p i n i o n  o f  Yr. F u l l ,  a s se r t  t h a t  t h e  in- 

ground vnlnt? of ttic g o l d  removed p r i o r  t o  t!le valuation d a t e  w a s  $1,075,000. 

I)t.frmdc?nt, rcilyirrg o n  tlic opinion of Yr. Oberbillig, asserts t h a t  t h e  i n -  

ground v n l u c  o f  t t i t i  t:o l d  was $200,000.  

lJc* hnvr~ srlrnmarizcd t h e  o p l n i o n s  of 'fr. F u l l  and ?!r. O b e r b i l l i g  in 

finding of f a r t  78. Both of t i ~c sc  o p i n i o n s  r e s u l t e d  from deducting 

c o s t s  of prclduct ion  f rom the x ross  value. of t he  g o l d .  T h e  Commission 

Is of t h e  o p i n i o n  t l la t  tticre is insufficient e v i d t . 1 1 ~ ~  to support anv  

f incling ;IS t o  t l ~ c  n c t r ~ a l  ~ ~ o s t s  i n v o l v e d  i n  m in ing  xnd p r o c e s s i n g  the 

gold mincd pr ior  t o  thc v a l u a t i o n  d a t e .  Wp shall therefore adopt our 

rtjl ings i n  ( : o s h t t >  ' T r i b e ,  s u p r ~  (31 IrltI. C 1 .  Comm. a t  ? A h - 4 7 ) ,  and 

ttlcs t c r n  St~oshonr, supr ' t  ( 2 9  I n d  . 01. Comm . at 56) , and holc! t h a t  t h e  va lue  

t o  plaintiffs ~f t h ~  q t ~ l d  removed w a s  LO p e r c e n t  of t h e  g ross  va lue  o f  

th i .  g o l d .  



P l a i n t i f f s  may therefore recover  from defendant  $450,000, plus S 

percent simple interest on that  amount from November 1 7 ,  1875, until i t  
161 - 

is p a i d .  

RIGHT OF WAY 

Article 2 of the Act of February 28, 1877,  supra ,  provides a s  follows: 

. . . The said Indians also agree and consent that 
wagon and other roads ,  not  exceeding t h r e e  i n  
number, may be constructed  and maintained, from 
convenient  and accessible points  on the Missouri  
River ,  through sa id  r e s e r v a t i o n ,  t o  t h e  country  
lyinq fmmcdiatcly vest  t h e r e o f ,  upon such r o u t e s  
as shall b e  designated by the President of t!le 
United States; and they also consent and agree 
to thc  f r e e  navigation of the Missouri River .  

Ptaintlffs contend that  under t h i s  article the United States obtained from 

them r i g h t s  of uay or easements to construct  t h r e e  roads across the  Sioux 

Reservation, and a r i g h t  of way or easement to navfgate the Elissouri 

River through the Sioux Reservation. Plaintiffs claim that they a r c  en-  

titled to compensation for the a c q u i s i t i o n  of t h e s e  r i g h t s .  Defendant 

an t h e  o t h e r  hand, argucs t h a t  the United States i n  f a c t  never acquired 

the road r ights  of way, that  thc  p l a i n t i f f s  never possessed the  r igh t  

of navigation on the Missouri River and could therefore not grant i t  t o  

the Uni ted  S t a t e s ,  and t h a t  therefore plaintiffs are not entitled to 

recover nnythfng under A r t i c l e  2 of t h e  1877 a c t .  Wc h o l d  that t h e  road 

Plnintlffs argue alternatively that the removal of gold from t h e i r  
reservation constituted a willful and d e l i b e r a t e  trespass for v h i c h  t h e  
@it& S t a t e s  is l i a b l e ,  and t h a t  they are therefore entitled t o  recover 
Cbo gross value of the gold removed without any deductions for the  cost 
of production. S i n c e  ve have d e c i d e d  t h a t  the gold removcd was taken 
under the  F i f t h  Amendment, w e  need not address ourselves to plaintiffs ' 
al ternat ive argument. 
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r i g h t s  of way were compensable interests which the United States obtained 

from t h e  S ioux  and for which the Sioux should have been compensated, but 

t h a t  defendant is n o t  l i a b l e  to plaintiffs for t h c  allc~ed a c q u i s i t i o n  

of  t h e  r i g h t  of f ree  navigation of thc  Xissouri R i v e r .  

In t h e i r  memorandum concerning t t ~ c  existence and compensibility of 

easements acquired by t h e  Cnited S t a t e s  under the  1 8 7 7  a c t ,  filed 

February 9, 1973, plaintiffs stated that they had been  unable  t o  find 

any evidence that  the President had in fact "designated" routes for wagon 

roads through the Sioux reservation. They therefore stated that  they 

wotrld assume, for the purpose of their memorandrim, t h a t  t h e  three  roads 

were never actually located  on t h e  g r o u n d .  In its response t o  plaintiffs' 

mcmorendum, d e f e n d a n t  a r g u e d  that t h e  r i g h t s  i n  A r t i c l e  2 of t h e  a c t  

were s u b j e c t  to a condition precedent -- designation of  routes by the  

Prcsicicnt -- and t h a t  since plaintiffs agreed that  the route s  had in 

f a c t  never been designated the rights of way had never b e e n  acquired 

by t h e  Uni ted  States.  

In f i n d i n g  of fac t  80 we have summarized evidence which indicates 

that  t h e  r o u t e s  for t h e  wagon roads were i n  fac t  d e s i g n a t e d  by the 

P r e s i d e n t .  We have quoted an official publication of the descriptions 

of thcsc r o u t e s  by thc War Department. Absent anv ~ v i d e n c c  to the 

c o n t r a r y ,  we must assumc t h a t  t h e  publication of these route d e s c r i p t i o n s  

was author ized  by the P r e s i d e n t .  We therefore conc lude  that  under Art ic le  
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2 of  t he  1877 a c t  t h e  United S t a t e s  a c q u i r e d  and exercised t h e  r i g h t  t o  

cons t ruc t  t h r ee  wagon roads through t h e  Sioux rescrvc~t  i o n .  

The r i g h t  t o  b u i l d  roads across  t he  Sioux rcscrva t ion  was i n  thc  

na tu re  of a r i g h t  of  way. See generally 3 11. Tiffany,  ThC Law of Real 

P rope rQ  $772 (3d ed. B. Jones 1939). A r i g h t  o f  way is  an csscmcAnt, 

and i s  thus  an i n t e r e s t  i n  proper ty .  Scc Unitcd Statcls v. Vi rg in ia  

E l e c t r i c  and Power Co. 365 U.S. 624, 627  (1961); 13anhancllc Eas t r . rn  IJipc 

Line Co. v. S t a t e  Highway Commission, 294 U.S. 613, 618 (2935);  linitcd 

S t a t e s  v. Welch, 217 U.S. 333, 339 (1910). An casement i s  ;I compcnsnble 

proper ty  i n t e r e s t .  Uni tcd  S t a t c s  v. Sunset Ccmctcry C o .  132 F. 2d 163, 

164-65 (7 th  C i r .  1943); Lynn v. Unitcd S t a t c s ,  110 F 2d 5 8 6 ,  589 ( 5 t h  

C i r .  1940). The wagon road r i g h t s  of way c r c a t r d  under A r t i c l e  2 o f  t h e  

1 8 7 7  a c t  w e r e  t he r e fo re  cornpensable i n t e r e s t s .  

In  t h e i r  memorandum p l a i n t i f f s  a s s e r t  t h a t  ~ h c y  acquired t i t l e  t o  

over 300 mi les  o f  t h e  Missouri  Rivcr under t h e  Treaty of A p r i l  29 ,  1868, 

supra ,  which f ixed  t he  boundary o f  t h c  Great S ioux Rcs(1rvation on t h o  

cas t  bank of  the  Missouri. They then argue t h a t  the  r i g h t  t o  frc~c 

naviga t ion  i n  A r t i c l e  2 of t h ~  1877 a c t  c r ea t ed  an cascmcnt in  thc 

Unitcd S t a t e s  f o r  which t h e y  a r e  e n t i t l e d  t o  compcnsation. 

The Missouri  Rivcr ,  as  i t  flowed through the  Crcnt Sioux Rescrvntion 

i n  1877 was a navigable  water of the  United S t a t e s .  & Thc Danic.1 T<a11, 

77 U.S. (10 Wall.) 557, 563 (1870); f ind ing  of  f a c t  10, i n f r a .  As such 

i t  was under t he  complete con t ro l  and dominion of the Unitcd S ta tes .  

See Wyandotte Transpor ta t ion  Co.  v, United S t a t e s ,  389 U.S. 191 ,  2 0 1  - 



(1967); United States v .  Rands. 389 U.S.  121, 122-23 (1967); United 

States  v .  Twin City  Power Co.,  350 U.S .  222, 2 2 4 - 2 5  (1956); Cibsen 

v .  United States, 166 U. S. 269 (1897). Any r ight  which the S i o u x  

might have i n  the banks of the river or its bed is subordinate  to  the  

United States '  power over navigable waters  originating in Article I 

Section 8 of t h e  Constitution. Uni ted  States  v .  Chandler-krnbar 

Water P w e r  Co., 229 C.  S. 5 3 ,  62 (1913); Gibsen v .  United S t a t e s ,  

supra. 

Plaintiffs argue  that thelr  recognized title under t h e  1868 treaty 

i n c l u d e d  t h e  right to control the 3issouri River, citing Choctaw 

Nation v. Oklstioma, 397 L!. S. 620 (1970). In Choctaw, however, the  

court held only that  the Indians had t i t l e  to t h e  stream bed. The 

court recognized that the United States had a navigational casement 

over t h c  surface of the river. See 397 L'. S .  at 635. In construing 

grants of land by the United States, we are faced w i t h  the strong 

presumption that the sovereign never intends to cede control over  

navigable water to pr iva te  part ies .  United S t a t e s  v. l r c ~ o n ,  295 

U. S .  1, 14 (1935) ; Massachuset~ v .  Llew York, 271 U. S. 6 5 ,  89 ( 1926 ) .  

There is no language in the 1868 t r e a t y ,  or any evidence in the  record, 

which rebuts this presumption. We conclude that the United States had 

the ri&t to free navigat ion  of the Missouri River prior to the 1877 
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a c t ,  and is therefore not liable to plaintiffs for such right under 

Article 2 of t h e  1877 a c t .  

This case shall proceed to a determination of the amount of 

compensation received by p l a i n t i f f s  under t h e  1877  a c t ,  including the 

value of any property transferred to plaintiffs under the act; and t o  

a d e t e r m i n a t i o n  of t h e  v a l u e  of the road rights of way acqu i red  by t h e  

United States under the 1877 act. 

- 
Vance, Commissioner 

We concur:  

r i  a,, 
I .  Pierce, Commissioner 
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Kuykenda l l ,  Cha i rman,  d i s s e n t i n g  i n  p a r t :  

I disagree w i t h  t h e  majority's c o n c l u s i o n  t h a t  the p l a i n t i f f ' s  

F i f t h  Amendment c l a i m  i s  n o t  b a r r e d  h y  res j u d i c a t a  by v i r t u e  of  t h e  

o p i n i o n  and  d e c i s i o n  o f  t h e  c o u r t  of Claims i n  Sioux T r i b e  v. U n i t e d  

S t a t e s ,  97 C t .  C1. 613 ( 1 9 4 2 ) ,  c e r t .  d e n i e d ,  318 U.S. 789 (1943) .  

When t h e  Court: o f  C l a i m s '  d e c i s i o n  i s  c o n s i d e r e d  as  a whole  i t  

becomes c l e a r  t h a t  t h e  c o u r t  s q u a r e l y  r u l e d  on and d e n i e d  t h e  S i o u x  c l a i m  

t h a t  t h e r e  was n Ff f t h  Amendment t a k i n g  and  d i s m i s s e d  any "moral  c l a im"  

on  j u r i s d i c t i o n a l  g rounds .  Tn s u p p o r t  of t h i s  v i ew ,  I set f o r t h  be low 

some of t h e  p e r t i n e n t  I n n g m ~ c  of t h e  court together with my comments. 

The q u o t a t i o n s  from the c o u r t ' s  o p i n i o n  arc s i n g l e  s p a c e d .  

The c l a i m  which t h e  S i o u x  Tribe b rough t  b e f o r e  t h e  C o u r t  of C l a ims  

p u r s u a n t  t o  t h e  .Turisdictional A c t  of June 3 ,  1920, was based on the 

c o n t e n t i o n  tha t  t h e  A c t  of F e b r u a r y  23, 1677,  c o n s t i t u t e d  a taking of  a 

p o r t i o n  of  t h e  Sioux r t s c rva t i o r .  under  t h e  F i f t h  Amendment w i t h o u t  t h e  

payment of j u s t  compensa t i on  t o  t h e  S i o u x .  

P l a i n t i f f  seeks t o  recover $189,368,531.05,  t o g e t h e r  w i t h  
a n  a d d i t i o n a l  amount  measured by interest as a p a r t  o f  j u s t  
compensa t i on  amountinr ,  in a l l  t c  a p p r o x i r r a t c l y  $739 ,116 ,256  
f o r  t h c  a l leged  t a k i n g  bv the d e f e n d a n t  i n  1 8 7 7  of c e r t a i n  
l a n d s ,  '3nd r i g h t s  in l a n 2 s  of tiic p l a i n t i f f ,  amoun t ing  t o  
73 ,781 ,826 .19  a c r e s ,  allrged t o  h a v e  been c o n t r a r v  t o  and  
i n  v i o l a t i o n  o f  p r o v i s i o n s  o f  treaties of September 1 7 ,  1 8 5 1 ,  
11 S t a t .  749,  and A p r i l  2 9 ,  1868, 1 5  S t a t .  635. [ p .  6161 

The claim p r e s e n t e d  i n  t h i s  case bv  t h e  S ioux T r i b e  i s  
f o r  j u s t  compensa t i on  f o r  t h e  a l l e g e d  t a k i n g  f o r  p u b l i c  
p u r p o s e s  o r  the m i s a p p r o p r i a t i o n  Ey t h e  defendant by t h e  
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act of Congress of February 28, 1877, 19 Stat. 256, of land 
and r i g h t s  i n  land,  amounting t o  73,781,826.19 acres, without 
the payment of compensation therefor and contrary to and in 
violation of articles 2, 12, 15, and 17 of the treaty 
concluded April 29, 1868, ratified February 16, 1869, and 
proclaimed February 24.  1869, 15 Stat. 635 (finding 3 ) ,  and 
c e r t a i n  proviritions of the  treaty of September 17, 1851. 
I P *  6571 

The Court of Claims had jurisdiction of the c l a i ~ ,  and the Sioux 

Tribe would have been ent i t l ed  to recover if the ir  contention was valid. 

If the lands or o t h e r  property rights of plaintiff were 
miaappropriated or taken by the United States in vlol~tion 
of the  t r e a t y  of 1868, and contrary t o  the authority which 
Congress possessed under the treaty and the law governing 
t h e  r ights  of the parties, without the payment of compensation 
therefor and under such clrcumstance~ as  to givr rise to an 
implied contract to pay just compensation for the property 
taken conternporan~ously with the misappropriation or taking, 
plaintiff is entitled to recover. [pp. 657, 6581 

The Court of Claims considered t h e  merits of t h e  Sioux F i f t h  

Amendment taking claim nnd determined that the Sioux wcrc not entitled 

to  recover. 

A study of the facts and cfrcumstanccs of this case, t h e  
provisions o f  article 12 of the treaty of 1868, the acts of 
Congress of August 15, 1876, and February 28, 1877, and the 
application thereof to t h e  provisions of t h e  jurisdictional 
act  i n  the l i g h t  of the established princfplcs governing 
the rights and privileges of the  Indians and t h e  power and 
a u t h o r i t y  of the Government in their dealings w i t h  each other 
leads us to the conclusion that as a matter of l a w  the 
plaintiff t r i b e  is not entitled to recover from the United 
S t a t e s  as for a "taking" or "for the misappropriation of any 
lands of said tr ibe ."  (p. 6661 

The Court of Olnims determined t h a t  the Sioux claim was m r a i  rather 

than l ega l .  
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I n  e s sence ,  t h e r e f o r e ,  the p r e s e n t  claim is moral, rather 
than l e g a l ,  and b e f o r e  we can a d j u d i c a t e  and r ende r  judgaent 
upon i t ,  we must have from Congress c lear  authority to  do s o ,  
which a u t h o r i t y ,  we t h i n k ,  under t h e  r u l e  announced i n  the 
Price and Osage casea, and o t h e r  caBes c i t e d ,  sup ra ,  was not 
c o n f e r r e d  by t h e  j u r i s d i c t i o n a l  a c t .  (p .  670) 

The court h e l d  i t  d i d  not have jurlsdictlon t o  consider moral c la im,  

. . . To hold otherwise, i t  would be necessary for us to go 
back of the ac ts  of August 15, 1876, and February 28, 1877,  
and i n q u i r e  i n t o  the p o l i c y  as well a s  t h e  judgment and wisdom 
of Congress which prompted i t  to  act  a s  i t  d i d  and,  t h e r e f o r e ,  
a d j u d i c a t e  and r ende r  judgment e i t h e r  f o r  o r  against the 
Indians on a moral claim. We cannot  find t h a t  a u t h o r i t y  i n  
t h e  jurisdictional act. [p. 682) 

The j u r i s d i c t i o n a l  a c t  confers no equitable jurisdiction 
such  as  would be a p p l i c a b l e  t o  the claim here presented .  
Compare Choctaw Kcrtion v. United States, 119 U.S. 1, 2 ,  28, 29; 
Winton v .  Amos, 255 U.S. 373, and Seminole Nation v .  United 
States, 316 U.S. 286 (No. 3 4 8 ) ,  d e c i d e d  Flay 11, 1942. While 
i n  a prope r  case the  c o u r t  may adjudicate a claim on equitable 
p r i n c i p l e s  r e l a t i n g  to fraudulent acts of those  charged w i t h  
t h e  d u t y  of a d m i n i s t e r i n g  the p r o p e r t y  and affairs of t h e  
I n d i a n s  under treaties and a c t s  of Congress -- Seminole Nation 
v. United States, supra; Ross v. Stewar t ,  227 U .S .  530; United 
States v. Wildcat, 244 U.S. 111; Campbell v. Gadsworth, 248 
U.S. 169 -- no fraud is alleged i n  t h i s  case and there i e  no 
basis f o r  such an allegation with respect  t o  the a c t i o n  of 
Congress i n  August 1876 and February 1877. In the absence  
o f  a clear grant o f  a u t h o r i t y  by Congress ,  we heve no furis- 
d i c t i o n  t o  go behind t h e  a c t s  of Con~ress and inquire i n t o  
any moral obligation of the Government or to d e t e r m i n e  vhe the r  
what  t h e  Congress agreed to  pay, and has p a i d ,  was adequate  
compensation for that  which t h e  I n d i a n s  were r e q u i r e d  t o  
surrender. [p.  6853 

I cannot  agree v i t h  the m a j o r i t y ' s  view t h a t  t h e  Court of Claims 

decided t h e  ~ioux's F i f t h  Amendment claim on the  ground that s i n c e  

Congress had t h e  legal a u t h o r i t y  to acquire  its property under the 1877 

act ,  the jurisdictional act  allowed fo r  no recovery by p l a i n t i f f s .  The 



court conridered the case of tone Wolf v. Hitchcock, 187 U. S. 553 (1903). 

to be almost identical to the Sioux case, not only on its facts but a l s o  

w i t h  respect to the treaty and atatutory provisions. The court carefully 

reviewed the principles announced by the Supreme Court in Lone Wolf, 

and subsequent cases, in ascertaining the proper cr 1 teria for determining 

8ry liability of the United States under the Sioux's legal claim. The 

court noted that Congress possessed plenary power over Indian tribes and, 

vhen necessary, the authority to l e g i s l a t e  in whatever way it mtght 

choose with reference to the management and control of the property and 

affairs of the Indians, even though such action should be in conflict 

v i t h  some treaty provision and against the desire of the Indians. Rut 

the court a l s o  found it w e l l  established t h a t :  

. . . the United States cannot, through Congress or 
otherwise, arbitrarily deprive the Indians of their lands 
or monies secured to them by a treaty or law of Congress, 
or to appropriate the lands of Indian tribes to its ovn 
purposes or give them to others without rendering or 
aaeuaing an obligation to render just compensation therefor. 
[pp. 673, 674.) 

Tha court entered detailed findings with respect to the United States' 

efforts to secure a relinquishment by the Sioux of a part of their 

rerervation and to compensate the Indians therefor. The court concluded 

. . . In the case at bar, the Congress, in an act enacted 
because of the situation encountered and pursuant to a 
policy which in its wisdom it deemed to be in the interest 
and for the benefit and welfare of the Indians of the  
Sioux Tribe, a s  well as for the necessities of the 
Government, requtred the Indians to sell or surrender to 
the Government a portion of their land and hunting rights 
oa other land in return for that which the  Congress, In 
i t s  judgment. deemed to be adequate consideration for 



what  t h e  I n d i a n s  were r e q u i r e d  t o  g i v e  up,  which c o n s i d e r a t i o n  
t h e  Covernment was n o t  o t h e r w i s e  u n d e r  any legal o b l i g a t i o n  
t o  pay.  j p .  667.1 

1 r t  ether  words ,  I f  I n  t h e  case  a t  b a r ,  Cong re s s  had t h e  
a u t h o r i t y  l e g a l l y  t o  do what i t  did, and  if the action 
taken and the  r e s u l t s  o f  t h a t  action w e r e  p u r s u a n t  t o  
and based upon what Congress  deemed i n  t h e  c i r c u m s t a n c e s  
t o  be fo r  t t w  i n t e re s t  of t h e  I n d i a n s ,  a s  t h e  f a c t s  c l e a r l y  
s h o w  was t h e  case,  t h e  I n d i a n s  have  no l ega l  r i g h t  t o  
compla in ,  o r  t o  m a i n t a i n  unde r  t h e  terms o f  t h e  j u r i s d i c t i o n a l  
act  a clafm f o r  more money, p l u s  t h e  a d d i t i o n  o f  i n t e r e s t  
fron! 1 8 7 7 ,  i n  a d d i t j o n  t o  t h e  amount which Congre s s  s t i p u -  
l a t e d  shoulcl b~ p a i d  and  which h a s  been  and is  b e i n g  p a i d ,  
and  will c o n t i n u e  t c  be p a i d  u n t i l  t h e  I n d i a n s ,  w i t h  t h e  
a s s i s t a n c e  o f  t h e  Covernmcnt ,  became s e l f - s u p p o r t i n g .  
Conl:ress p o s s e s s c ~ !  t h e  , lu t tmri t ! .  t o  t a k e  t h e  a c t i o n  of  
which  t h e  p l a i n t i f f  c o m p l a i n s ,  a n d  s i n c e  t h e  r e c o r d  shows 
t h a t  t h e  a c t i o n  t a k e n  w n s  p u r s u a n t  t o  a p o l i c v  which the 
Conp,ress deemcd t o  be f o r  t h e  i n t e r e s t  of t h e  I n d i a n s  and  
j u s t  t o  b o t h  partics there was no  m i s a p p r o p r i a t i o n  of t h e  
l a n d  by  thc Government and t h e  c o u r t  may n o t  go back o f  t h e  
;ccts of 1876 and I d 7 7  and i n q u l r e  i n t o  t h e  m o t i v e  wh ich  
prompted the  cnac tmcn t  of t h i s  l e g i s l a t i o n  o r  t h e  wisdom 
t h e r e o f .  [ p .  668.1 

Thus  t h e  Cou r t  o f  Claims a d j u d i c a t e d  t h e  F i f t h  Amendment c l a i m  on i t s  

merits i n  accordance  wit11 t h e  a p p l i c a b l e  case  l a w  r e l a t i n g  t o  l e g a l  c l a i m s  

f o r  t h e  t a k i n g  of I n d i a n  l a n d s .  

The Cour t  o f  Claims w n s  w e l l  aware of t h e  f a c t  t h a t  I n d i a n  t r i b e s  

c o u l d  p r e v n l l  i n  sut-11 c l a i r i s  artd secure a w a r d s  of " j u s t  compensa t i on .  " 

The c o u r t  d i s c u s s e d  t x o  s u c h  c a s e s  which were  r e l i e d  upon by t h e  Sioux 

i n  s u p p o r t  o f  t h e i r  claim. Both cases ,  t 7 n i t e d  S t a t e s  v. Creek N a t i o n ,  

295 LT. S .  103 (1935), and Shoshone T r i b e  of I n d i a n s  v .  Un i t ed  S t a t e s ,  299 

U. S .  4 7 6  (L937) ,  had recently been d e c i d e d  b y  t h e  Supreme C o u r t  on writs 

cf c e r t i o r a r i  t o  t h e  Court of  C l a i m s .  I n  b o t h  cases t h e  Supreme C o u r t  

reversed the  Court  of Claims--holding t h a t  t h e  Creek  and  t he  Shoshone were 



entitled to awards of just compensation for takings by the United States 

w i t h i n  the meaning of the Fifth Amendment. The jurisdictional acts in 

both rlrc Creck and Shoshone cases were virtually the same as the S i o u x  

Jurisdictional a c t .  As the Court of Claims obscrved, the Creek and 

$lioallonr cases "werc c l e a r l y  and unquestionably legal c l a i m "  [p. 6731. 

The 'Indian p l a i n t i f f s  r ecovered  in those cases because, as the court 

stated In  Sioux, "~ongress exercised an arbitrary power . . . . which 
deprivcd the Indians of their property without rendering, or assuming 

dn obligation to render corapcnsation therefor ."  ( p .  673 .1  Thus,  the 

Cmrt of Clalna distinguished Creck and Shoshonc from the  Sioux situation 

where111 Congress had acted i n  a nanncr which Congress deemed--and as 

the court found t l ~ c  fac t s  clearly slmwed--was for the  interest of the 

hdians and for what Congrcss deemed to be adequate consfdcration. 

Thc Sioux failed to  recover on the i r  legal  claim in Sioux Tribe 

V r  Ynited States,  supra ,  (97 C t .  C 1 .  613) bccnuse the facts d i d  not  as 

matter of law permit a f i n d i n g  that the United S t a t e s  had taken t h e  

S~P~UX l ands  under t h c  Fifth Amendment. It was not, as the majority 

hove i t ,  because o f  any jurisdictional bar to a recovery on 

legal claim. 

The Court of Claims i n  1956 cons idered  that t h e  lcgol claim of the 

had heen d e c i d e d  by 97 C t .  C1. 613 and that the only suit which the 

could bring before the Indian Claims Cammisslon uea one based on 

as t3) and ( 5 )  of Sect ion  2 of the  Indian ClaLms Comission Act. 
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. . . Category (Z), we t h i n k ,  i n v o l v e s  a  c l a i m  a l r e a d y  
dec ided  by t h i s  c o u r t ,  Sioux T r i b e  of I n d i a n s  v. United  
S t a t e s ,  97 C.  C l s .  613, c e r t .  den ied ,  318 U.S. 789 ( 1 9 4 3 ) ,  
when t h i s  i d e n t i c a l  case was t r i e d  and dec ided  b e f o r e  t h i s  
c o u r t  under a s p e c i a l  j u r i s d i c t i o n a l  a c t ,  4 1  S t a t .  7 3 8 ,  
a u t h o r i z i n g  t h e 7 C o u r t  of Claims " to  hear and d e t e r m i n e  all 
l e g a l  and e q u i t a b l e  c l a i m s ,  if any,  of s a i d  t r i b e  a g a i n s t  
t h e  United S t a t e s ,  and  t o  e n t e r  judgment the reon . "  The 
Court  there  h e l d  t h a t  t h e  c l a i m a n t s  had no l e g a l  r i g h t  t o  
any compensation o t h e r  than  t h a t  which was provided f o r  by 
t h e  A c t  of February  38 ,  1 8 7 7 ,  and s t a t e d  t h a t  t h e  o n l y  c l a i m  
t h e  Sioux I n d i a n s  iiad, i f  t hey  had one a t  a l l ,  was moral  
and u n t i l  t h e  c o u r t  was g iven  j u r i s d i c t i o n  by t h e  Congress  
t o  hea r  a moral  claim i t  could  n o t  a c t .  The Commission has 
been g i v e n  the  j u r i s d i c t i o n  t o  hea r  moral c l a i m s  under 
c a t e g o r i e s  numbered ( 3 )  and ( 5 ) .  The a p p e l l a n t  i n  t h i s  case 
can b r i n g  s u i t  o n l y  under t h o s e  c a t e g o r i e s .  I t  has done s o  
and relief has  heen denied. [S loux  T r i b z  v.  United  S t a t e s ,  
146 F. Supp. 229,  239-240 (1956) ,  a f f ' g  Docket 7 4 ,  2 Ind.  
C l .  Comm. 646 (1954)  . ]  

T h i s  decision was l a t e r  vacated  and  t h e  case remanded t o  t h e  Commission 

for a d e t e r m i n a t i o n  of whether t h e  p l a i n t f f f  was e n t i t l e d  t o  have the  

proof i n  t h e  case reopened.  T h e r e f o r e ,  t h e  o p i n i o n  has  no f o r c e  a s  a 

precedent. N e v e r t h e l e s s ,  my conf idence  i n  t h e  c o r r e c t n e s s  of my p o s i t i o n  

is  r e i n f o r c e d  by thc f a c t  t h a t  i n  1956 f i v e  judges  of t h e  Cour t  of Cla ims 

unani~ously reached the same conc lus ion  I have reached. I n o t e  also t h a t  

f o u r  of these j u d g e s  p a r t i c i p a t e d  i n  t h e  unanimous 1942 d e c i s i o n  w i t h  

which w e  are now concerned.  
- .* 1 


