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OPINION OF TRE C O ~ I S S I O N  
7 

On Hav 9 ,  1973, uc entered findings of fact in t h i s  case and issued 

two orders to show cause. 30 Ind. Cl. Corn. 288. The f i r s t  order was 

directed to the representatives and attorneys of the Ot tawa  and Chippeva 

Ind ians  of Pffchlp,an who were plaintiffs in Docket 58. 'It ordered thew 

t o  s h o w  causc, i f  anv they had, why they should not be instructed to 

assumc prosecution of this case. They d i d  not respond a t  a l l ;  and on 

J u l y  11 the Cornissfon ordered them to assume the prosecution. 



33 Ind. CL. Comm. 142 

The second order was directed to the Government, ordering it to 

s h o w  causc on or before June 4, 1973, why a certain General Accounting 

Off ice  report, at the time on file under Docket 18-E, should not be 

placed in the f i l e  of this case, to constitute, insofar as relevant, a 

part of the defendant's answer herein. On May 31, the Government filed 

'3 document cwtitled "Renewed Notion to Dismiss for Lack of Prosecution." 

' Th i s  was the Govcrnmcnt's only response; it has not otherwise shown 

cause  whv the accounting report in question should not be rcfiled under 

the instant docket number. 

T h e  new attorneys for the plaintiff , directed to assume prosecution 

hy  our order of July 11, have appeared and filed a memorandum in oppo- 

s i t i o n  to the renewed motion to dismiss. Their memorandum states that 

Kohert Dominic and Wauncttn Doninic, two of the tribal representatives 

i n  Docket 58, accept substitution for the deceased tribal representative 

in this docket and are prepared to and will proceed with the prosecution 

i ~ c r c * i n .  

Two previous motions to dismiss, f i l c d  by the defendant on June 29, 

1962,  and March 11, 1968, respectively, remain undisposed of, as does a 

motion for more definite statement or f o r  summary judgment which the 

defendant filed on March 22, 1961. The Commission considers these 

motions stale and will deny them to clear the record. 

The  Renewed Motion to Dismiss for Lack of Prosecution is now before 

us for disposition. 



33 Ind. C1. Corm. 142 

The defendant s c a t c s ,  correctly, that eleven years have passed since 

D c f m d a n t  cites section 2 7 ( b )  of the Indian Claims Commission Act, 25 

1; . S  . C .  470v-1 (b)  (Supp. IT, l973), as an expression of congressional 

policv that ptwding  claims arc to be concluded expeditiously. 

Elcvcn ;Jtbnrs is  Indeed an i n o r d i n a t e  d e l a y .  But length of time by 

i t s t * l f  i s  not  ;1 s r l f f t c i c n t  ground for dismissing an action for f a i l u r e  

to  Prosccutta;  t h c  q u e s t i o n  must be determined by all the facts and 

t .  l r,wns tnnre.s o f  the case.  24 Am. Jur. 2d Dismissal, Discontinuance,  

.ind tionsui t  559 a t  51 (19th). The amendment of 127(b) of the  Indian - 
('1,iins .i(:r~mmjssion ttc-t hv  the a c t  of March 30, 1972,  P u b l i c  Law 92-265 ,  

R ~ I  S t a t ,  1 1 G ,  rcmovcs t h c  forcer nandatory aspect of the section. AS 

t t l i b  annotat ion i n  80 A1.H 2d 1 3 9 9 ,  1402 s t a t e s :  

Lxccpt  vhcrr a dismissal is required a f t e r  a 
c e r t a i n  time by statute, the dismissal of an ac t ion  
for f a i l u r e  to prosecute is generally regarded as 
wi th in  tllc discretion of the court and w i l l  b c  re- 
v t - r s t 4  on1 s wtierc an abuse  of d i scre t ion  is found. 

'1'1it1 tlnfqut' combinat inn of  fac t s  in this case i n c l i n e  our discretion 

Tlw ( I t  taw;i-Chippewa Tr t h e  of Michigan is a long-defunct organization, 

11 1 tt~ou)=h dtnsccndants of i t s  mmbers survf ve, its corporate  existence was 

t ~ - r : ~ i n , ~ t t - d  1). Article 3 of the  Treaty  of J u l y  31, 1855, 11 S t a t .  6 2 5 .  

In such a situation, sect ion  10 of the Indian Claims Commission Act (25 
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U.S.C. §70i) empowered any of t h e  t r i b e ' s  s u r v i v i n g  members, or  t h e i r  

d e s c e n d a n t s  as members of a n  i d e n t i f i a b l e  g roup  of I n d i a n s ,  t o  p r e s e n t  

tile c l a i m .  I n  e f f e c t ,  t h i s  l e f t  s e l e c t i o n  o f  t h e  a t t o r n e v s  t o  s e l f -  

n p p o i n t c d  i n d i v i d u a l s ,  who f r e q u e n t l y  were of l i m i t e d  e d u c a t i o n  and 

i g n o r a n t  of  l ega l  p r o c e e d i n g s .  Such a s i t u a t i o n ,  coupled  w i t h  t h e  l a c k  

of t r i b a l  o r g a n i z a t i o n  which b r o u g h t  i t  a b o u t ,  m i l i t a t e d  a g a i n s t  e f f e c -  

t i v e  supervision o f  t h e  lawyers, o n c e  c h o s e n ,  even  when t h e  t r i b a l  

rcaprcsen ta t  i v e  s u r v i v e d .  

I n  t h e  i n s t a n t  case, t h e  r e p r e s e n t a t i v e  d i e d  and ,  f o r  t h a t  r e a s o n ,  

t l ~ c >  a t t o r n e y  was u n a b l e  t o  g e t  Iler c o n t r a c t  renewed a f t e r  i t  e x p i r e d  

on August  1 6 ,  1961 .  P l a i n t i f f ' s  f a i l u r e  t o  p r o s e c u t e  the case a f t e r  

t h a t  d a t e  r e s u l t c d  n o t  from u n w i l l i n g n e s s ,  b u t  from i n a b i l i t y  t o  

act. 

?lost  of t h e  d e l a y  be tween  the d a t e  of  f i l i n g  o f  the  original p e t i t i o n  

:inc! tllc da te  of e x p i r a t i o n  of  t h e  a t t o r n e y  c o n t r a c t  was t h e  d e f e n d a n t ' s  

r c s p o n s i b i l i t v .  The p e t i t i o n ,  c a l l i n g  f o r  a n  a c c o u n t i n g ,  was f i l e d  o n  

August 1 3 ,  1951 .  The  G e n e r a l  Accoun t i ng  O f f i c e  comple t ed  i t s  a c c o u n t i n g  

r e p o r t  on Marc11 2 1 ,  1952. But t h e  d e f c n d a n t  d i d  n o t  serve t h i s  report 

on t h e  p l a i n t i f f  u n t i l  Feb rua ry  1 7 ,  1961. 
, 

T h i s  is t h e  a c c o u n t i n g  r e p o r t  r e f c r r c d  t o  i n  o u r  s econd  o r d e r  t o  

show c a u s e  of Yay 9 ,  1973 .  The d e f e n d a n t  h a s  never f i l e d  i t  w i t h  t h e  

Commission unde r  t h e  i n s t a n t  d o c k e t  number. 

When n o t h i n g  had been h e a r d  from the p l a i n t i f f  i n  s e v e r a l  y e a r s ,  

the  Commission, bv o r d e r  of J u l y  7 ,  1971,  re fer red  t h i s  c a s e  t o  t h e  

I n v t l s t i g a t i o n  D i v i s i o n ,  which  d i s c o v e r e d ,  by examin ing  t he  f i l e s ,  t h a t  



thc  real  Indian p a r t y  i n  interest in t h i s  case and in Docket 58 is 

identical. and also discovered t h a t  t h e  cont rac t  of the  attorney i n  

Docket  58 covered several clafms asserted in t h i n  docket. Our f i n d i n p  

and orders t o  shou cause f o l l a v e d ,  30  Ind .  C 1 .  Comn. 288. 

The defendant asserts that w e  cannot assign claims t o  " p l a i n t i f f s  

who are no Longer beforc the  Commission," referring t o  our directive 

t n  the t r i b a l  representative in Docket 58 to take over prosecution of 

t h i s  docket. 

The short answer ts ,a  tribal representative is not e plaintiff. 

The Ottawa-Chippewa Tribe of Michigan, p l a i n t i f f  i n  t h i s  docket,  has 

never ceased t o  hc  beforc the Commission; its claim no more abated at 

the d e a t h  of the  o l d  representative than the c l a i m  of a corporation i n  

iln o r d i n a r y  court  would abate at  the death of t h e  corporate o f f i cer  who 

verified the  complaint. As the Court of Claims s tated  in Snoqualmie 

T r i h c  v .  United States, 178 Ct. C1. 570 ,  581-82, 372 F.2d 951,  957 - 

. . . #J~erc there is  no e x i s t i n g  t r iba l  orgeniza- 
tion, a claim ''may be presented to the Comission by 
any mcrnbcr of an I n d i a n  t r i b e ,  band, or other i d e n t i f i -  
able group of Indians as the representative of all of 
i t s  members." T h i s  language has been given the  meaning 
that a showing that there e x i s t  some l i v i n g  members 
or descendants of members of an "identifiable group 
of Indians"  w i l l  be a sufficient predicate far maln- 
tenance of a claim, Peoria Tr ibe  of Indians v .  Unitcd 
S t a t e s ,  169 C t .  C1 .  1009, 1012-1013 (1965); Spokane 
T r i b e  of  Indians v.  United States, 1 6 3  C t ,  C1.  58, 
v ( 1 9 h l ) ; t a  ChiDr,wa Tr- v .  st-, 
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Two p o i n t s  s h o u l d  be  n o t e d  i n  t h i s  c o n n c c t i m .  ThC 
f i r s t  i s  t h a t  s p e r s o n  may be  a "mcmbcr" of an  Indi , in  
t r i b e  even  though t h e  t r i b e  no  l o n g e r  has a n  o r g a n i z , ~ t i o n .  
I n  t h i s  s e n s e  t r i b a l  membership might  b c  c o n s i d e r e d  t o  
h e  e t h n i c  and h e r e d i t a r y ,  n o t  p o l i t i c a l .  The second  
is t h a t  c l a i m s  b r o u g h t  by d e s c e n d a n t s  must h e  r e p r e s e n t a -  
t i v e .  Awards a r e  f o r  a l l  members o f  t h e  g roup  and n o t  
t o  b e  s h a r e d  o n l y  by s u c c e s s f u l  d e s c e n d a n t - c l a i m a n t s .  
"HOW t h e  award is t o  b e  p a i d  and p r e c i s e l y  who can  
p a r t i c i p a t e  * * * a r e  q u e s t i o n s  f o r  C o n g r e s s i o n a l  and 
a d m i n i s t r a t i v e  d e t e r m i n a t i o n . "  P e o r i a  T r i b c  of I n d i a n s  
v .  b t c d  S t a t e s ,  s u p r a ,  a t  1011-1012. 

. . . Ne r c a l i z c  o u r  t h e o r y  o f  r e p r e s e n t a t i o n  
may p r e s e n t  c e r t a i n  c o n c e p t u a l  d i f f i c u l t i e s ,  and t h a t  i t  
is a d i f f e r e n t  t a c k  f rom t h a t  a d o p t e d  by t h e  Commission 
members a n d  a r g u e d  by t h e  p a r t i e s .  The t h e o r y  
r c c o g n i z c s  that  i t  i s  p o s s i b l e  t o  b c  a "member" of 
two t r i b e s - - o r  p e r h a p s  cvcn  more,  f o r  p u r p o s e s  o f  
p r e s e n t i n g  c l a ims  and p a r t i c i p a t i n g  i n  judgments .  
Pc rhaps  this is n o t  n r e s u l t  d i c t a t e d  on t h e  face 
of t h e  s t a t u t e .  I t  i s  r e a l l y  n e u t r a l  on t h e  m a t t e r .  
However, i t  is  a r e s u l t  c o n s i s t e n t  w i t h  t h e  s t a t u t e ,  
and i t s  p u r p o s e .  S e e  g e n e r a l l y  H .  Rep.  No. 1 4 6 6 ,  
7 9 t h  Cong.,  2d Sess . ,  U.S. Code Cong. S e r v .  1347-1359 
(1946) .  T h e  A c t  c r e a t i n g  t h e  I n d i a n  Cla ims  Commission 
was " p r i m a r i l y  d e s i g n e d  t o  r i g h t  a c o n t i n u i n g  wrong 
t o  o u r  Tndian  c i t i z e n s  * * * . I 1  I b i d . ,  a t  1347 .  
[ E m p h a s i s  i n  o r i g i n a l ,  f o o t n o t e  o m i t t e d ] .  

The Ottawa-Chippewa T r i b c  o f  Mich igan  is  a n  i d e n t i f i a b l e  p,roup of 

I n d i a n s  h a v i n ?  l i v i n g  d e s c e n d a n t s  and a r i g h t  t o  p r o s e c u t e  i t s  c l a i m s  

b e f o r e  t h i s  Commission. Red Lake Band v .  U n i t e d  S t a t e s ,  Docket 18-I.: 

e t  a l . ,  7 I n d .  C 1 .  Corm. 576 (1959) .  Two o f  t he  d e s c e n d a n t s  a r c  now 

b e f o r e  t h e  Commission i n  t h i s  d o c k e t .  Tha t  t h e y  a r r i v e d  here  a t  t h c  

s u g g e s t i o n  o f  t h e  Commission r a t h e r  t h a n  on  t h e i r  own i n i t i a t i v e  is 

i m m a t e r i a l .  They are  now r e a d y ,  w i l l i n g ,  and a b l e  t o  p r o s e c u t e  t h i s  

case. Fo r  u s  t o  deny  them t h e  o p p o r t u n i t y  t o  do s o  unde r  t h e  u n i q u e  c i r -  

cums t ances  of t h i s  case  would ,  we b e l i e v e ,  v i o l a t e  t h e  r e m e d i a l  pu rpose  

o f  t h e  I n d i a n  Cla ims  Commission Ac t .  



The def  endijnt 's Kcncvcd ?tot ion  t o  D f  m i  ss for Lack of Prosecut ion 

w i l l  he denied. 

Tht* dcfcndant bavinc t a i l e d  t o  show ~ ~ t u s e  ti) t h e  contrary, the 

CAO report of ftatch 2 1 ,  1952, w f t l  b c  f i l e d  under t h i s  docket number. 

'Tl~c* plaintiff s h a t l  have u n t i l  t h e  (-lose of b u s i n c s s  on Apri l  1, 1974, 

t o  f i l s  excentions thereto .  Tttr  defrndant v i l l  have until and i n c l u d i n g  

?lay 1 to mswer  the  ~ ~ x c c p t i o n s .  The schedule of further proceedings is 

The exceptions and the answer thereto should b e  accompanied by 

apprqwia te  motions for s u m a r v  judgment, so t h a t  a i l  questions in 

~ o r ~ a r e f l ~ .  Pierce,  Commissioner 


