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BEFORE THE IHDLAN CLAIHS COMHXSSION 

P U P ' U )  OF TAOS, 
) 

Plaintiff, ) 
1 

v. 1 
1 

THE UNITED STATES OF AMERICA, ) 
1 

Defendant .  ) 

Wcicet No. 3 5 7 0 ~  

Appearances : 

Darwin P .  U n g s l e y ,  J r . ,  and 
Richard Schif ter , Attorneys for 
P l a i n t i f f .  

Roberta Svartzendruber, w i t h  whom 
was Assis tant  Attorney General Shiro 
Kashiwa, Attorneys for Defendant . 

OPINION OF THE COWISSTON 

Yarborough, Couanissioner, de l ivered  t h e  o p i n i o n  of t h e  Cornmission. 

Background of This Proceeding 

This caae is before the C o m i s s i o n  for decis ion of the issues 

raised by our Order to  Show Cause, dated February 10, 1971, 24 Ind. 

On September 8 ,  1965, t h e  Commission i s s u e d  findings, an opinion, 

and an interlocutory order in Pueblo of Taos v. United States, Docket 

357, 15 Ind. C1. C a m .  666. The p l a i n t i f f ' s  second claim t n  that 

proceeding was for compensation f o r  loss of the land occupied by the 

Spaaish t o m  of Taos. With respect t o  that  claim, our interlocutory 
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o r d e r  of September 8, 1965, concluded: 

1. That t h e  p e t i t i o n e r  h a s  e s t a b l i s h e d  r e c o l i z e d  
t i t l e  by way of  p a t e n t  from t h e  defendant  t o  t h e  p e t i t i o n e r  
t o  a t r a c t  of l and  p a r t i c u l a r l y  d e f i n e d  on de fendan t ' s  
E x h i b i t  No. 101-A by t h e  yel low a r e a  w i t h  a whi te  c e n t e r  
marked 81, and c o n s i s t i n g  of  approximate ly  17,360 a c r e s ;  
t h a t  defendant  ex t ingu i shed  t h e  t i t l e  of s a i d  p e t i t i o n e r  
t o  s a i d  a r e a  i n  1933, and under t h e  c i rcumstances  h e r e i n  
found agreed t o  pay t h e  sum of  $297,684.67 a s  purchase p r i c e  
for s a i d  l a n d ;  t h a t  p e t i t i o n e r  s h a l l  have and recover  s a i d  
sum from defendan t ,  l e s s  t h e  v a l u e  of  t h e  use  permit  
r e f e r r e d  t o  i n  Finding KO. 23, less o f f s e t s  i f  there be  
any. 

By Commission o r d e r  of August 13 ,  1969, the p l a i n t i f f ' s  second 

c la im i n  Docket 357, and a l l  o t h e r  c l a ims  a r i s i n g  from proceedings  under 

t h e  Pueblo Lands A c t ,  4 3  S ta t .  636 (1924), as found by t h i s  Commission 

a t  15 Ind. C 1 .  Comm. 666 (1965), were redes igna ted  a s  Docket 357-A. 

On October 17 ,  1969, t h e  p l a i n t i f f  moved f o r  summary judgment hold- 

i n g  defendant  l i a b l e  f o r  i n t e r e s t  a t  t h e  r a t e  of 5X p e r  annum on amounts 

due t h e  p l a i n t i f f  under t h e  p r o v i s i o n s  of t h e  Pueblo Lands Act, "* * * 
which are unpaid * * * o r  were pa id  b e l a t e d l y f t .  In  f a c t ,  p l a i n t i f f  was 

seeking i n t e r e s t  on $76,128.85 pa id  b e l a t e d l y  under t h e  Pueblo Lands 

Act, as w e l l  as on $84,707.09 supp lementa l ly  awarded by Congress under t h e  

Act of May 31, 1933, 48 S t a t .  108,  and on t h e  $297,684.67 ( l e s s  t h e  value 

of t h e  Blue Lake use  pe rmi t )  awarded by t h e  Commission on September 8 ,  

1965, supra .  

I n  reviewing t h e  evidence i n  r e l a t i o n  t o  t h e  p l a i n t i f f ' s  motion, 

i t  became apparen t  t o  t h i s  Commission t h a t  our  d e c i s i o n  of September 8, 

1965, con ta ined  s e v e r a l  e r r o r s  and apparen t  e r r o r s ,  which are evidenced 
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by the f o l l ~ i n g  facts which w e  n w  deen established: 

(1) of Taos occupied only 926 acres of the land patented 

t o  t h e  p l a i n t i f f  by the de fendant .  

( 2 )  The defendant  never  agreed to pa:; the plaintiff $297,684.6;  

as the  purchase price for any of i t s  la::d. The $297,684.67 figure 

was merely the  valuation for t h e  926 acres i n  the t o m  o f  Taos. The 

f i gure  was arrived a t  i n  1932 by t h e  Senate C o m i t t e c  on Indian A f f a i r s ,  

from appraisa ls  previously prepared b y  t h e  Pueblo Lands Board. 

(3) The defendant did n o t  e x t i n g u i s h  t i t l e  to any of the  17,300 

acres in 1933. 

(4) The Pueblo Lands Board detertfifned that no award was due under 

s c c t i o n  6 of the Pueblo Lands Act for t h e  tovn of TAPS because i t  

appeared t o  the board that;  

(a) the tmm of Taos had been es tablishcd under a 

conf l ict ing Spanish land grant,  

(b) the  de fendant  could n o t  have recovered t h e  town of 

Taos lands by scasonablc prosecution,  and 

( c )  accordingly t h e  defendant w a s  not lfahle for t h e i r  

loss  to the plaintif i .  

On February 10, 1971, w e  ordered the parties tc shov cntlsc. whv our 

dec is ion  and award of September 8 ,  1955, r e l a r i n g  t o  the plaintiff ' e  tct.iT 

of Taos claim, should n o t  be vacated. ( 2 4  I d .  C 1 .  Corn. L l L  .) On :hr 

same date we issued an opinion and a coapanion order denying the mot!m 

for  summary judgment. (24 1:ld. C 1 .  Corn. 406 ,  413.) Ry the latter order 
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we h e l d  that neither the Pueblo Lands Act, nor the actions of the 

Pueblo Lands Board thereunder, constituted the taking by the United 

States of private property for public use within the meaning of the 

Fifth Amendment of the Constitution of the United States. 

The parties filed lengthy responses to our show cause order. 

Oral argument was heard on the matter on April 28, 1972, after which 

supplemental legal memoranda were submitted by the parties. 

Plaintiff's Town of Taos Claim 

A considerable amount of new evidence relating to the Taos Pueblo 

grant, the allegedly conflicting Spanish land grant and the decision 

of the Pueblo Lands Board has been introduced by the  parties in 

connection with the Commission's order to show cause. We have also 

had the benefit of extensive briefing by counsel for the parties. Having 

considered the entire matter over the period since the oral argument 

in April 1972, we have, in the light of the additional evidence and 

othcr material available to us, come to the conclusion that the action 

of the Pueblo Lands Board in its decision of March 17, 1 9 2 7 ,  with r e s p e c t  

to the town of Taos did constitute a taking of the plaintiff's title 

to the town of Taos lands without just compensation in violation of the 

Fifth Amendment of the Constitution of the United States. 

The Pueblo Lands Act of June 7, 1924, 43 Stat. 636, provided for 

the establishment of a Pueblo Lands Board to adduce evidence and 

report on lands within the exterior boundaries of atly land granted or 

confirmed to the  Pueblo Indians of New Mexico by any authority of the 
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United States or of any prior sovereign, or acquired by said  Indians 

as a cornunity by purchase or otherwise, title to which the board should 

f i n d  not to have been extinguished in accordance vith the Act. A 

separatc report was t o  be f i l e d  for each pueblo .  

S e r t h n  3 provided that the Attorney General would  f i l e  suits t o  

q u i e t  t i t l e  t o  all l ands  so reported. 

Section 4 provided t h a t  a l l  persons claiming title or ownership t o  

lands i n  such s u i t s  (adversely t o  the pueblo claims) could plead  ns n 

defense, adverse posscssion under color of title and payment of taxes 

thereon from January 6, 1902, until passage of the Act, or adverse 

possession with claim of ownership but without color of t i t l e  from 

March 16,  1889, and payment of taxes thereon from March 16, 1899, t o  

the  passage of the  Act.  

Sec tiorl 5 provided that such pleas successfully rnaintaf ned would 

ent i t l e  the claimants t o  a decree in t h e i r  favor vith t h e  e f fect  of a 

"* * * quitclaim as against  the Uni t ed  S t a t e s  and s a i d  Indians * * *". 

Section 6 provided that the  board would also report for  each 

pueblo: (a) the extent  of land and appurtenant water rights within the 

exterior boundaries of lands granted or conff rmcd to the pueblo but in 

possession of non-Indian claimants a t  the  time of such report and which 

were not cf aiowd for t h e  Indians by any report of the board; (b) whether 

or not t h e  United States could have recovered samt for the pueblo by 
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1/ - 
seasonable p r o s e c u t i o n  under t h e  New Mexico s t a t u t e s  of  l i m i t a t i o n ;  

and ( c )  t h e  v a l u e  of said l a n d s  and w a t e r  r i g h t s  and t h e  l o s s ,  i f  any, 

s u f f e r e d  by the  I n d i a n s  through f a i l u r e  of  t h e  Uni ted  States t o  

seasonably p r o s e c u t e  t h e i r  r i g h t s .  The s e c t i o n  f u r t h e r  provided t h a t  

the United  Sta tes  would be l i a b l e  and that the  board would award 

compensation t o  the pueblo  f o r  such  l o s s .  

P r io r  t o  t h e  enactment  of  t h e  Yueblo Lands Ac t ,  t h e  p l a i n t i f f  had 

lega l  t i t l e  t o  four s q u a r e  l e a g u e s  of land g r a n t e d  t o  i t  by Spain  i n  

1689. The town of Taos was an encroachment on 926 a c r e s  of t ha t  g r a n t .  

T h e  p l a i n t i f f ' s  t i t l e  t o  its grant, i n c l u d j n g  the  926 acres, had 

been  confirmed as supreme by S p a i n ,  Mexico, t h e  United Sta tes  

and the  S t a t e  of New Mexico. Sa id  t i t l e  cou ld  not be t e rmina ted  

w i t h o u t  consen t  of t h e  s o v e r e i g n .  No s o v e r e i g n  had granted such consen t  

p r i o r  t o  t h e  enactment  of t h e  Pueb lo  Lands A c t .  Furthermore,  a t  any 

t i m e  ? r i m  t o  t h e  enactment  o f  t h e  Pueblo Lands Act ,  t h e  United States 

cou ld  have l e g a l l y  ejected the  a d v e r s e  c l a i m a n t s  from t h e  town of 

Taos. See United  S t a t e s  v .  Sandoval ,  231 U.S. 28,  4 8  (1913). 

I /  " ~ e a s o n a h l e  p r o s e c u t i o n , "  was s u b s e q u e n t l y  cons t rued  i n  Pueblo  De - 
San Juan v. U n i t e d  S t a t e s ,  47 F . 2 d  446 (10th C i r .  1931) as:  

[Wlithin t e n  y e a r s  from t h e  t ime t h e  non-Indian c l a i m a n t s '  
adverse p o s s e s s i o n  began or  w i t h i n  t e n  years ( t h e  p e r i o d  
p r e s c r i b e d  by t h e  l i m i t a t i o n  s t a t u t e  of New Mexico) a f te r  
siich possess ion  began and a f t e r  such l a n d s  came under t h e  
s o v e r e i g n t y  of t h e  Uni ted  S t a t e s  * * * . 
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In the case of U a n a c h  and Nodoc Tribes v. United States, 193 Ct. 

C1. 670, 684-85, cert. denied, 404 U.S. 950 (1971), the Court reviewed 

the hiutory of t h e  legal consideratiens applicable t o  and the cri teria  

to  be applied when the  United Sta tes  deals  w i t h  Indian p r o p e r t y .  The 

Court t h e m  i n d i c a t e d  t h a t  in dealing w i t h  Indian property Congress can 

act  I n  one of two capacities -- ei ther  i t  can exercise a guardianskip 

over Indian property, derived from its plenary pover recognized in the 

Conutitution to control tribal Indian a f fa frs ,or  i t  can exercise its 

fundmental  power of  eminent domain and take Indian p r o p e r t y ,  for which 

i t  must pay Jus t  compcnsotlon. A court mugt evaluate the individual  

circumetttnces of a particular case t o  deterrcine, where Congreea has n o t  

expressed an intention to condemn, whether an2 when a taking has 

nevertheless occurred as a result of the  Federal Covernment'e conduct. 

Were a tkklng ie vaught t o  be predicated on the  Government's 

disposition o f  Indian property t o  t h i r d  parties, the criterion is whether 

Congress In disposing of t h e  property h a s  made e good f a i t h  effort t o  

r e a l i z e  Lta full value f c r  the  Ind ians ;  whether i t  has in effect performed 

the trustee's traditional function of transmuting property i n t o  money. 

I f  the Government does so, there is no tak ing .  I f ,  on t h e  other hand, 

t h e  Csvernment f a i l s  to make such an e f f o r t ,  i t  can be l i a b l e  for a 

taking i t  i t  gives or sells the  property to a t h i r d  party.  -- See aleo 

Confederated S a l i s h  and Kootenai Tribes v .  United States, 193 C t .  C1. 

801, 819-20 (1971); Three Aff i l iated fr lbcs  v.  U n i t e d  States, 182 

C t .  C1. 5 4 3 ,  557 (1968) (a f f 'g  in part,  rev'g in part, Docket 350-F, 

16 Ind. C1. Caarar. 341 ( 1 9 6 5 ) ) .  
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I n  t h e  c a s e  o f  t h e  town of  Taos  l a n d s ,  t h e  Pueh lo  Lands A c t ,  hv 

p r o v i d i n g  s t a n d a r d s  of  a d v e r s e  p o s s e s s i o n  unde r  which t h e  a d v e r s e  

c l a i m a n t s  t o  t h e  town of Taos  c o u l d  e s t a b l i s h  t i t l c  t h e r e t o ,  l c g i s l a t c d  

e x t i n g u i s h m e n t  o f  t h e  p l a i n t i f f ' s  t i t l c  t o  t h e  town of Tnos .  I m p l i c i t  

i n  t h e  Act  was t h e  p l a n  of  t h e  Cong re s s  t o  e x t i n g u i s h  p l a i n t i f f ' s  t i t l c  

t o  t h e  town of 7'30s l a n d s ,  among o t h e r s ,  s i n c e ,  when t h e  A c t  was p a s s c d ,  

i t was common knowledge t h a t  t h e  a d v e r s e  c l a i m a n t s  t o  t h e  town o f  Taos  

and o t h e r  areas i n  o t h e r  p u e b l o s  had b e e n  i n  a d v e r s e  p o s s e s s i o n  f o r  

p c r i n d s  i n  cbxcess of t h o s e  e s t a b l i s h e d  by s e c t i o n  4 of  t h e  A c t .  S e c t i o n  

h o f  t h e  Act l e f t  i t  f o r  t h e  P u e b l o  Lands Board t o  d e t e r m i n e  whether 

compensa t ion  would be  p a i d  f o r  any  p a r t i c u l a r  l a n d s .  The I c g i s l a t i v c  

scheme t h a t  n o t  a 1 1  l a n d s  t r a n s f e r r e d  from t h e  p l a i n t i f f  would meet t h e  

s t a n d a r d s  o f  t h e  Act  f o r  compensa t i on  f a i l s  t o  meet the  t e s t s  for the 

t r u s t e e ' s  e x e r c i s e  of  p l e n a r y  p o w e r ,  T h u s  when on March 1 7 ,  1927 ,  t h e  

Pueb lo  Lands  Board r e n d e r e d  i t s  d e c i s i o n  t h a t  t h e  U n i t e d  S t a t e s  w a s  n o t  

l i a b l e  t o  t h e  o l a i n t i f f  f o r  t h e  town of Taos l a n d s  a n d  t h a t  i t  c o u l d  

n o t  award compensa t i on  t o  t h e  Pueh lo  o f  Taos f o r  t h e  loss  of t h e  town 

of Taos l a n d s ,  s u c h  a c t i o n  c o n s t i t u t e d  t h e  d e f i n i t i v e  a c t  of t a k i n g  

with respect t o  s a i d  l a n d s  because such  d e c i s i o n ,  e f f e c t u a t e d  unde r  t h e  

p l a n  a u t h o r i z e d  by Congre s s  i n  S e c t i o n  6 o f  t h e  P u e b l o  L a n d s  A c t ,  

a c t u a l l y  d e p r i v e d  t h e  p l a i n t i f f  o f  t i t l c  t o  t h e s e  l a n d s  w i t h o u t  n good 

f a i t h  e f f o r t  on t h e  Government ' s  p a r t  t o  r e a l i z e  f u l l  v a l u c  f o r  t h e  

I n d i a n s .  See Three A f f i l i a t e d  T r i b e s  v .  U n i t e d  S t a t e s ,  supra, a t  

565. 

To d e m o n s t r a t e  the v a l i d i t y  of  t h e  p l a i n t i f f ' s  t i t l e  t a  t h e  town 
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of Taos prior t o  the  Pueblo Lands A c t ,  i t  is necessary t o  retrace a b i t  

of the complex h i s t o r y  of the tom of Taos, 

Although t h e  record does not show d e f i n i t i v e l y  when the present tawn 

of Taos was founded,  i t  is elear t f i a r  i:  c m e  into being during the 

Spanish repine. 

A Pueblo  Lands Board member, C ? i a r l ~ * s  11. J e m i n g s ,  s t a t e d  a t  the  1931 

Senate Indian Subcatmi t tee hearing t ha t  t h C  archivvh i n  Santa FI", Sew 

ZZtaxica, show t h a t  t l t v  town of TWS u . l -  a " X C S ~ C ~ C "  t m ~  as f a r  back as 

1680. Ntrv !lexica was still under Sponich do3inion at that  time. If the 

town of Taos d i d  e x i s t  i n  1650, i t  o p p r c n t l v  \:nu s h o r t  l i v e d  for  w e  note 

that in 1600 the Taos P u e b l o  ~ p c a r h ~ a i l e d  a great u n i t e d  Pueblo revolt 

during which virtuallv a l l  of the  S p a n i s h  in ?;cw Mexico were k i l l e d  or 

d r i v e n  out. 

I n  1689, t h e  Spanish i s sued  thc  Pueb lo  d e  Taos Grant to the  p l a i n -  

t i f f  i n  recognition of the plaintiff's t i t l c  t o  3 square t r a c t  of land 

stretching one league in each cardinal direction iron the church in 

the f u c h l o  of Taos. 

In 1776,Frav Dominguet visited t h r  i 'ucblu of T a u s .  i l i s  journal  

re laccd that sometime prior to  t t ~ t  3a:e the  S p m t s h  had a amall sctt1t:- 

ment a t  the present site of thc  town of Taos. I t  vas h i l t  with t h e  

consent of the Pueblo. 

men Comanche r a i d s  becane troublescrnt., the  sett lemi-nt w a q  abandoned 

and torn down and t h e  settlers moved w i t h i n  t11c f'uebla of T.?oR, whcre 

thev bui l t  an6 occupied a small b l o c k  cjf hocses along w i t h  a church 

and convent .  In 1776,t'lcy were s t i l l  1 iv ir .g  within the Taos P u e b l o  I w  
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were beg inn ing  c o n s t r u c t i o n  of a s e t t l e m e n t  f a r t h e r  s o u t h ,  a p p a r e n t l y  

a t  t h e  s i t e  of Ranchos d e  Taos,  which l ies  several miles s o u t h  of  t h e  

p r e s e n t  town o f  Taos. 

I t  a p p e a r s  t h a t  t h e  p r e s e n t  town of Taos,  which was i n i t i a l l y  

c a l l e d  Fernando d e  Taos,  was begun i n  1796. I n  t h a t  year t h e  Spanish  

Covernor of New Mexico i s s u e d  t h e  Fernando d e  Taos Grant  t o  73 Spanish  

f a n i l i e s  who began t h e  s e t t l e m e n t  of t h e  town o f  Taos. The   ern an do d e  *nos 

g r a n t  lay a l o n g  the s o u t h e r n  edge of t h e  Pueblo  d e  Taos G r a n t ,  w i t h o u t  

o v e r l a p p i n g  i t .  The Fernando d e  Taos g r a n t  document s t a t e s  t h a t  t h e  g r a n t  

is bordered  on t l ~ e  n o r t h  by t h e  "boundar ies  of t h e  I n d i a n s  of ~ a o s . "  

For years ,however ,  t h e r e  was c o n s i d e r a b l e  c o n f u s i o n  and d isagreement  

as t o  t h e  l o c a t i o n  of  t h e  boundary between t h e  g r a n t s .  It was n o t  l o n g  

b e f o r e  t h e  Span i sh  s e t t l e r s  began t o  enc roach  on t h e  p l a i n t i f f ' s  l and .  

U l t i m a t e l y  t h e  town o f  Taos extended o n t o  926 a c r e s  o f  t h e  southwest  

c o r n e r  of the p l a i n t i f f ' s  1689 grant. 

I n  1 8 1 5 , t h e  p l a i n t i f f  complained t o  t h e  Span i sh  a u t h o r i t i e s  over  

t h e  Span i sh  encroachments  on i t s  l a n d s  and asked t h a t  its 1689 g r a n t  

b e  c l e a r e d  of t r e s p a s s e r s .  A t  t h a t  t ime  the Spanish  encroachment o n t o  

t h e  Pueblo de  Taos Grant neasurcd 4,680 f e e t  from e a s t  t o  west, and 

10,862 f e e t  from n o r t h  t o  s o u t h ,  and i n c l u d e d  t h r e e  v i l l a g e s .  Undoubtedly 

one  of t h c  v i l l a g e s  was t h e  fledgling town o f  Taos.  

The Span i sh  Covernor a t t e r p t e d  t o  s e t t l e  t h e  d i s p u t e  by i s s u i n g  

t h r e e  d e c r e e s ,  each  o f  which upheld  t h e  p l a i n t i f f ' s  1689 g r a n t  as 
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inalienable, holdfng that  the  lands could not be given away or s o l d  
2 /  - 

without permission of the King. 

N e w  Mexico was under Mexican sovereignty iron 1821 t o  1841. 3uring 

that  period t h c  Ytwblo Indians of Sex ?!cxicu were s t i l l  considered to be 

vards of t h e  Government even though r h q  sure Xexican c t t i z c n s  by law. 

The pre-1821 Spanish  laws restricting t h e  aiicnsCillty of Xndisc lands 

r e m i n c d  in e f f e c t .  T i t l e  to p u c b h  l a n d s  r c m i n c d  in t h e  p u e b l o s ,  

irlchough laxity ot1 the part of local o f f i c i a l s  e n a b l e d  many non-Indians to 
3 /  - 

o b t a i n  illegal holdings on Indian Imds. 

Thc uni~cd Sta tcs  gained sovereigtrts o v e r  the area a t  issue here  under 

Treaty a€ Cuadalupe Hidalgo, which was s igned  an February 2 ,  1848, 

ratified on Yay 30, 1848, and proclaimd on July 4 ,  1F48, 9 S t a t .  922. 'Phe 

Pueblo Indians, including the ptsinti~f tribe, were prctectcd i n  t h e i r  
4 1 - 

property by A r t i c l e  IS of t h e  treaty.  Under Article IX t h e  Unitcc! 

States procnfscd tttcn, eventually, "* * a i l  the rights o t  citizens 

t h e  LJnited States * * *" and, in t1;c z e a n t i x ,  t h a t  they  would bc " *  * * 

maintained and protcctcd in the free cnjc-mcnr of the ir  l i b e r t v  ant1 

property * *". 

2 /  The decrees, hmcver,  d i d  r,ot ordcr the  sec t l crs  t o  lcavt7 the - 
plaintiff's lands, but rather urged t h z t  tllr rat ter  b e  settled b3 
compromise and that the  settfcrs s h o u f t  p l a c a t e  the  icdians,  whost. 
r ights  to the four square leagues vere incantes tablr .  

3/ United Statcs Department of I n t e r i o r ,  Federal Indian Law,  a t  891-'3? - 
( 1 9 6 6 ) .  

4/ United States v.  Sandoval ,  2 3 1  U . S .  28 (1413); U n i t e d  S t a t e s  v .  - 
Joseph, 94 U S .  614. 618 (1876). See aiqo Federal I d f a n  Law. a .  j. 
supra. a t  893. 
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By S e c t i o n  7 of t h e  Act o f  J u l y  2 7 ,  1851,  9 S t a t .  587, t h e  I n d i a n  

Trade  and I n t e r c o u r s e  Act of 1834,  4 S t a t .  729, was made appl i cab le  t o  

New Rexico. The 1834 Act p rov ided  t h a t  no conveyance of I n d i a n  l a n d s  

would hc v a l i d  u n l e s s  made by t r e a t y  o r  conven t ion  pu r suan t  t o  t h e  

C o n s t i t u t i o n .  

By t h e  Act o f  J u l y  2 2 ,  1854, 1 0  S t a t .  308, Congress provided  f o r  

tile n p p o i n t n e n t  of a  Surveyor Gene ra l  o f  New Mexico. The Surveyor 

C c n e r a l  w a s  cha rged ,  i n t e r  a l i a ,  with a s c e r t a i n i n g  and r e p o r t i n g  t h e  

origin, n a t u r e ,  c h a r a c t e r ,  and e x t e n t  of a l l  l a n d  claims, and t h e  nature 
5 1  - 

of t h e  p u e b l o s '  l a n d  t i t l e s .  

On September 30, 1854 ,  t h e  Surveyor  Gene ra l  f i l e d  a r e p o r t  on t h e  

l a n d  claims of t h i r t e e n  I n d i a n  p u e b l o s ,  i n c l u d i n g  t h e  Pueblo  of Taos. 

tie rccornme~~dcd t h a t  t h e  c l a i m s  of  t h e  p u e b l o  I n d i a n s  be confirmed by 

(hng re s s  as s p e e d i l y  a s  p o s s i b l e .  

On December 2 2 ,  1858, Congress a c t e d  f a v o r a b l y  on t h e  Surveyor 
f ~ /  - 

G e n e r a l ' s  r e p o r t  by conf i rming  the p l a i n t i f f ' s  l a n d  c l a i m s .  See 11 
S t a t .  374. The s t a t u t e  c a l l e d  for a s u r v e y  of t h e  confirmed l a n d s .  

'[he Surveyor General completed h i s  s u r v e y  of t h e  1689 Pueblo  d e  

'l'aos Grant on September 25, 1860. The survey n o t e s  and map show t h e  

town of Taos l y i n g  w i t h i n  t h e  four  square leagues of t h e  g r a n t .  
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On November 1, 1864, t h e  United States i s sued  a q u i t  claim patent 

to the p l a i n t i f f ,  for approximately 17 ,360  acres ,  i n c l u d i n g  the 926 

acres occupied by the  town of Taos. The p a t e n t ,  which was i s s u e d  under 

the  autl~oritv of President  Lincoln, was is confirmation of t h c  prior 

Spanish land grant. In our opinion the patent  and t h c  1858 confirmation 

s t a t u t e  nttcaated t o  the v a l i d i t y  of t h c  p l a i n t i f f ' s  t i t l e  to t h e  four 

square Ic.~gties ,  i n c l u d i n g  the town of Taos lands. granted  t o  the  plaintiff 

by Spain under the Yuchlo de Taos Grant of 1689. 

United States  v .  Joseph, supra, n. 4 ,  involved a s i t t r a t f o n  i n  v h i c h  

n non-Indian had settled upon ten acres  of t h e  l and  p a t e n t e d  to t h e  

Too8 Puchlo  by the  United States.  Thc S u p r m e  Cncrt h t l ~ ?  that  the 

Uni t ed  S t a t e s '  1858 confirmation of the T ~ O S  Pueblo's land grant con- 

stituted recognition of the I n d i a n s '  previous t i c k  stemninp back to 

the  Spanish land grant, and that the Taos Pueblo's title was superior 
7/ 
.I 

t o  that of the United S t a t e s .  The court ru led  th.tt  t h e  defendant 

c o u l d  be ejected or punished c i v i l l y  f o r  t respass .  The court also 

held that  the pueblo Indians were n o t  I n d i c l n s  within tf .c rr.caning of 

t h e  Indian Trodc and I t ~ t e r c o u r s ~  A c t  of 1 8 3 4 ,  am! ttlar t h e  dc fcndant  

was not subject to  t h e  f i n c  a s se s sab le  under that  a c t .  

7 /  Src United States v .  Joseph, s u p r a ,  94  C . S .  at  61". The use of -.. 

the term "recognition" in this case should not be conftlscd with the 
term "recognized t i t le ."  The l a t t e r  term m a n s  "*** thc granting to 
the Indians by Congress of a permanent r ight  of accupancv in lands;" 
in othcr words. the creation k p r a e s e n t i  of a nev r i g h t .  See ?finncdsotn 
C h i p p w e  Tribe v. United States,  DDcket 18-U, 1 4  Ind. C 1 .  C o r n .  360, 
371 (1966). 



On January  21, 1878,  the  c l a i m a n t s  under the 1796 Fernando de Tam 

g r a n t  f i l e d  a p e t i t i o n  f o r  c o n f i r m a t i o n  of t h e i r  grant by t h e  Un i t ed  

S t a t e s .  The p e t i t i o n  was approved by t h e  Surveyor Genera l  on June  10, 

1881,  i n  a dec i s i on  which d e s c r i b e d  t h e  g r a n t  as bounded on t h e  n o r t h  

by t h e  boundary of t h e  I n d i a n s  of Taos. 

The Surveyor Genera l  caused t h e  Fernando d e  Taos Grant  t o  be  

surveyed i n  June 1883, by John  Shaw, a U. S. Deputy Surveyor.  The f i e l d  

n o t e s  m d  p l a t  of  t h e  Shaw su rvey  agree t h a t  the  n o r t h  boundary of the 

Fernando de  Taos Grant  coincided with t h e  s o u t h  boundary of t h e  Pueblo 

de Taos G r a n t ,  However, neither t h e  n o t e s  n o r  t h e  p l a t  show t h e  

l o c a t j o n  of t h e  town of T30s. 

Under the  Act of March 3 ,  1891, 26 S t a t .  854, t h e  Cour t  of P r i v a t e  

Land Claims was c r e a t e d  t , ~  hear and dispose  of claims of holders  of 

Spanish  l a n d  g r a n t s .  

On February  28 ,  1893, t h e  claimants under t h e  Fernando dc Taos 

Grant  f i l e d  a p e t i t i o n  with t h e  Cour t  of P r i v a t e  Land Claims t o  confirm 
$1 - 

t h e i r  g r a n t .  An amended p e t i t i o n  of Apri l  5 ,  1897, i n c l u d e d  the 

P u e b l o  of Taos and t h e  U n i t e d  S t a t e s  a s  d e f e n d a n t s .  

In an i n t e r l o c u t o r y  d e c i s i o n  of October  5,  1897, the Court o f  

P r i v a t e  Land Claims d i s c u s s e d  i n  g e n e r a l  terms t h e  manner i n  which Spanish  

g r a n t s  were d i v i d e d  between common l a n d s  and p r i v a t e  lands such i is town 

8/ The case was capt ioned Juan S n n t i s t e v n n  v. United  S t a t e s ,  NO* 1 4 9 .  - 



91 - 
lots. No reference was made t o  the town of Taw. 

On September 2 ,  1899, a second hearing w a s  held  by the Court of 

Prfvate Land Claims a t  which there was heard disputed t e s t i m n y  as t o  

whether the tawn of T a w  was ui th in  or without t h e  Taos Pueblo Grant. 

The caurt 1r;sued its second opinion on September 5, 1899. That opinion 

a l s o  is silt-nt al; t o  the location of tlte towrl of Taoa. Tltc court he ld ,  

tmvcver, t h a t  t h e  Taos Pueblo Grant c o u l d  not be d i s t u r b e d  and that  

only allotted lands ly tng  ou t s ide  of t h e  pueblo grant could be confirmed 

as part  of t h e  Fernando de Taos Crant .  TFrc caurt based i t a  decision 

to protect tlte pueblo lands  upon the 1815 decrees by the  Spanish Gavernor 

of New ?lexiro. A 6  notrcl, s u p r a ,  those decrees h e l d  that  t h e  Taos Pueblo's 

rights t o  the l a n i s  of f t s  1689 grant were incontestable, and that the 

lands were ine l icnablc  except through o f f i c i a l  consent of the  King. 

On August 16, 1900, the  Court of Private Land Claims submitted its 

f i n a l  f i n d i n s o f  f a c t ,  repeating that the  Fernando de  Taos Crant was 

bounded on tlw north by the boundary of the I n d i a n s  of  Taw and that t h e  

grant: was correctly delineated and survcycd in t h e  p l a t  and f i e l d  notcbs 

of the Slmw survey  of June 1883. The court's e ighth  f inifing prov ided  

t h a t  the survey t o  be ~ a d c  under I t s  decree shou ld  in a l l  respects  

confirm the Shaw scnrtry. 

The l!. S. Attorney f i l e d  h i s  report on the case on August 25, 19011, 

recomaending no appeal ,  and stat ing:  

9/ rite defendant urges that  t h e  courr v ~ r ~ l d  not have dwel t  a t  l e n g t h  - 
on the status of town l ands  if i t  had not fext that the tmT. 6f Ta0s 
was within  the Fernando de Taos Grant. ?Ills cannot be  read i n t o  thc 
c ~ u r t ' s  decision. 
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The l a n d  i n  q u e s t i o n  i s  all u n 2 e r  c u l t i v a t i o n  and 
i n  t h e  p o s s e s s i o n  of p e c p l e  who have h e l d  i t  f o r  
g e n e r a t i o n s ,  t h e  s e t t l e ~ c n t  of Taos b e i n g  one of 
t h e  mos t  popu lous  i n  t h e  t e r r i t o r y .  

The d e f e n d a n t  a r g u c s t h a t  t h i s  s t a t e m e n t  r e f e r s  t o  t h e  town o f  T a w  

a s  though  i t  were a n  i n t c g r a l  p a r t  of t h e  Fernando de Taos C r a n t .  

Logic  die t a t e s  an o p p o s i t e  c o ~ ~ c l u s i o n ,  howevcr , s i n c e  t h e  town of T m s ,  

b e i n g  a b u s i n e s s  and r e s i d e n t i a l  a r e a ,  would p e r f o r c e  b e  excluded from 

the  c u l t i v a t e d  area t h u s  d e s c r i b e d .  

The survey of t h e  Fe rnando  de Taos  Grant, as d i r e c t e d  by t h e  1903 

decree of t h ~  Court of Pr iva te  Land Claims, was made by  Mr. Jay T u r l e y  

i n  1901, under  a contrac t w i t h  t h c  Su rveyo r  G e n e r a l  cf New Mexicoo Mr. 

' h r l c y  was unable  t o  c a l f i r n  t h e  Shaw s u r v e y .  R a t h e r ,  h e  found  t h a t  

Shaw had erroneously l o c a t e d  t h e  north bounda ry  of t h e  Fernando de  

T m s  C r a n t  (and t h e  c o i i ~ c i d i n g  south boundary of t h e  P u e b l o  of Taos 

G r a n t )  16.17 c h a i n s ,  o r  1 , 0 6 7 . 2 2  f e e t ,  f a r t h e r  n o r t h  t h a n  i t  s h o u l d  have  

b e e n .  The d i s c r e p m c y  was r e p o r t e d  t o  t h e  A s s i s t a n t  A t t o r n e y  fo r  t h e  

Cou r t  of P r i v a t e  Land Claims, who advised t h a t  t h e  e r r o r  s h o u l d  be 

c o r r e c t e d  a n d  t h a t  t h e  Fernando de Taos Crant should not b e  allowed 

to ovcrlap t h e  Taos P u e b l o  G r a n t .  

The Surveyor Gene:-a1 a p p o i n t e d  spec ia l  examine r  t o  examine t h e  

Fernando  t i t .  Tnos G r a n t  2nd t l~e c o n f l i c t i n g  s u r v e y s .  On t h e  recoramencht i (~n 

o f  t h e  examiner ,  t h e  T ' l r lcy s u r v e y  was app roved  by t h e  court on 

A p r i l  8 ,  1302. 



A p a t e n t  was i s s u e d  for  the Fernando d e  Tam Grant,  on the basis 

of the  Turley survey, on February 2 5 ,  1909. The patent specified 

t h a t  I t  vas without p r e j u d i c e  t o  the rights of the Pueblo of Taos 

under the  grant confirmed to  i t  and the surveys and patent  issued t o  

i t  by the United States. 

In nn apparent e f f o r t  t o  deny t h e  obvicus  fact that t h e  town of 

Taos encroaches on thc Pueblo d e  Taos grant, t h e  defendant erroneously 

argues that t l ~ c  S h a w  survey in essence found that  the town of Taos 

lay o u t s i d e  the T a m  Pueblo  Icaguc m d  t h u s  within thc  Fernando de Taos 

Cratrt . 
I n  support  of i t s  argwent, tikc ciciendant alleges that  "the church" 

i n  the town of Tnos lies 17 c h a i n s ,  or 1,122 f e e t ,  north of the true 

south boundary of the  P u e b l o  of Taos Grant,  and that  t h e  "* * * Shew 
survey brought  t h e  Fcrnnndo de Teos boundary w i t h i n  55 feet of t h e  church, 

thus (by in ference  j iocnting a t  l e a s t  .I p3rt:on ~ 3 f  ttle totin w l  t h i n  t h e  

Fcmundo de Taoh Grant **. (Def's RPSFO::SL' t~ prder t o  Shou Cause, a t  48) 

Defendanr's Fhp Ex. 357-A shows at least  five churches in the town of 

T~os. The defendant appears t o  have confused a church Lying near the  

southerv edge of t h e  t c m  w t t h  the " C a t i d f c  Church" used a8 a tandraslrk 

i n  the Turley survey. The la t ter  church was a t  least  a h a l f  mile 

north oi the t r t ~ e  boundary between the  t w o  &rants .  

In further support of its argument, the defendact states that  the 

center of t h e  plaza in the twn of Fcrnacdo de Taos is designated by n 

U. S. Geological Survey bench mark locam! 27 chains,  or 1,782 feet ,  
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n o r t h  o f  t h e  t r u e  i n t e r - g r a n t  boundary.  The d e f e n d a n t  u rges  t h a t  t h e  

p rox imi ty  o f  t h e  town p l aza  t o  t h e  boundary between t h e  g r a n t s  compels 

t h e  c o n c l u s i o n  t h a t  p a r t  of  t h e  town ex tended  s o u t h  o f  t h a t  boundary. 

I n  t h i s  argument t h e  d e f e n d a n t  h a s  l o s t  sight of  t h e  f o l l o w i n g  

p e r t i n e n t  f a c t s :  

(1 )  The Shaw s u r v e y  was found t o  be  e r r o n e o u s  and u l t i m a t e l y  was 

r e j e c t e d  by the c o u r t .  

( 2 )  The Shaw s u r v e y  d i d  n o t  d i s c l o s e  t h e  l o c a t i o n  of t h e  town of 

(3)  The c o u r t  found t h n t  t h e  two g r a n t s  d i d  n o t  o v e r l a p .  The f a c t  

t h n t  a small p o r t i o n  of t h e  town of Taos may have  l a i n  s o u t h  of t h e  t rue  

i n t e r - g r a n t  boundary,  i n  t h e  Fernando d e  Taos G r a n t ,  is t h u s  inconsequential. 

We are of t h e  o p i n i o n  t h a t  t h e  T u r l e y  s u r v e y  p l a c e s  t h e  town of 

T a o s  w i t h i n  t h e  Pueblo  de  Taos Grant.  The Surveyor General's 1860 

s u r v e y ,  s u p r a ,  of t h e  Pueb lo  d e  T a o s  Grant a l s o  places t h e  town of 

T a o s  w i t h i n  t h a t  g r a n t .  

The New Mexico Lnab l ing  A c t  o f  1910,  36 S t a t .  557, under  which  N e w  

Mexico gained s t a t e h o o d  i n  1912 ,  p rov ided :  

[ T ] h e  people  i n h a b i t i n g  s a i d  proposed  S t a t e  d o  
agree and declare t h a t  t hey  forever disclaim a l l  
r i g h t  and title * * * t o  a l l  l a n d s  l y i n g  w i t h i n  
[its] boundar i e s  owned or held by any I n d i a n  o r  
Ind ian  t r i b e s  t h e  r i g h t  o r  t i t l e  t o  which  s h a l l  
h a v e  heen a c q u i r e d  through o r  from t h e  Uni ted  
States or  any prior s o v e r e i g n t y ,  and t h a t  u n t i l  
t h e  t i t l e  o f  such  I n d i a n  o r  I n d i a n  t r i b e s  s h a l l  
have been e x t i n g u i s h e d  t h e  same s h a l l  be and 
remain s u b j e c t  t o  the d i s p o s i t i o n  and under  t h e  
a b s o l u t e  j u r i s d i c t i o n  and c o n t r o l  of t h e  Congress 
of t h e  Uni ted  S t a t e s  * * * . [Emphasis added.] 
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The purpose of t h e  above p rov i s ion  was t o  p rec lude  any p o s s i b l e  

c h a l l e n g e  by t h e  state t o  Indian t i t l e s  acqu i red  by g r a n t s  from Spain.  

The p r o v i s i o n  was n o t  in tended t o  l i m i t  t h e  p r o v i s i o n s  of t h e  Trade and 
l o /  - 

Intercourse Act of 1834, supra ,  i n  i n v a l i d a t i n g  conveyances of Ind ian  land.  

I n  e f f e c t ,  t h e  above p rov i s ion  of t h e  New Mexico Enabl ing Act 

c o n s t i t u t e d  conf i rmat ion  by t h e  S t a t e  of New Mexico of t h e  p l a i n t i f f ' s  

t i t l e  t o  t h e  Pueblo de Taos Grant,  inc lud ing  t h e  926 a c r e s  occupied by t h e  

town of Taos. The prov is ion  also c o n s t i t u t e d  a f f i r m a t i o n  by t h e  defendant  

of its p r i o r  conf i rmat ionof  t h e  p l a i n t i f f ' s  t i t l e  t o  t h o s e  l ands .  

The New Mexico Enabling Act was upheld i n  United S t a t e s  v. Sandoval,  

231 U.S. 28 (1913). That d e c i s i o n ,  i n  e f f e c t ,  o v e r r u l e d  t h e  ho ld ing  i n  

United S t a t e s  v. Josee, supra, t h a t  t h e  Indian Trade and I n t e r c o u r s e  Act - 
of 1834 d i d  no t  apply  t o  the  pueblo Indians  of New Mexico. The e f f e c t  

of the Sandoval d e c i s i o n  was t o  p lace  a cloud over any nonoIndian t i t l e  t o  

l ands  acqu i red  from pueblo Indians  wi thout  congress iona l  consent .  Thcusands 

of s e t t l e r s  on Indian l ands  became concerned t h a t  they might be  e j e c t e d .  

Whole cornmunittes were i n  danger of being d i s r u p t e d .  The m a t t e r  was of 

grave p u b l i c  interest. 

Ta sa feguard  t h e  r i g h t s  of s e t t l e r s  who had i n  good f a i t h  acqu i red  

land w i t h i n  pueblo Indian land grants, and t o  do justice t o  t h e  pueblo  

Ind ians  a t  t h e  same t ime, Congress enacted t h e  Pueblo Lands Act ,  supra. 

lo/ Alonzo v-  Uni ted  S t a t e s ,  249 F.2d 189 (10th C i r .  1957), cert. denied,  - 
355 U - S .  940 (1958). 



I n  view o f  the a d d i t i o n a l  e v i d e n c e  p roduccd  i n  r e s p o n s e  t o  o u r  show 

cause o rde r ,  it i s  c l e a r  t h a t  the P u e b l o  Lands Board e r r e d  i n  i t s  b e l i e f  

t i ~ a ~  t h c  town of Taos was e s t a b l i s h e d  unde r  '3 c o n f l i c t i n g  S p a n i s h  land 

) ; r a n t .  licwcvcr, notwi t h s t m d i n g  t h i s  e r r o r ,  i t  a p p e a r s  c e r t a i n  t h a t  t h e  

Board would  have reached the same c o n c l u s i o n ,  t h a t  under t h e  adverse 

p o s s e s s i o n  s t a n d a r d s  of  S e c t i o n  4 of t he  Ac t ,  t h e  Un i t ed  States c o u l d  

11ot t~avc. recovered t h e  town of 'l'aos l a n d s  by s e a s o n a b l e  p r o s e c u t i o n .  The 

l 'onrd, and  the  p l a i n t i f f  i n  i t s  a p p e a r a n c e  b e f o r e  t he  Hoard, were  aware  

t i lat  t h e  adverse c l ; ~ i m n n t s  had been  i n  adverse p o s s e s s i o n  of the  town 

wcll i~: cxcess of the  miiximurn p e r i o d s  of a d v e r s e  p o s s e s s i o n  set  by S e c t i o n  

4 of tlw Act .  'Illc Eo,?rd anti ttic p l a i n t i f f  appcnr t o  have been  equa1l .y  

crr t : j  i n  t Ilat tlic adver se  clri in~ar~ t s  c o u l d  s f ~ u w  payment o f  real t y  t ams  

iur t i i t *  s t a t u t o r y  periods p r e s c r i b e d  by t h e  A c t .  The p l a i n t i f f  disclaims 

ally c o n t e n t i o n  t h a t  i t  s u s t a i n e d  any  l o s s  as a w s u l t  of  the  ~ o a r d ' s  

f a i l u r e  t o  requirt. t h e  a d v e r s e  c l a i m a n t s  t o  prove t h e i r  c l a i m s .  

C o l l a t e r a l  E s t o p p e l  

The p l a i n t i f f  contends  t h a t  t h e  Comniss ion  is  n o t  prevented by t h e  

doc t r  j nc. of c o l l a t e r a l  estoppel  f r o m  reaching n d i f  fcrcnt conclusion t h ;m 

J i d  t ltc Pueblo  L a n d s  13o:irc whcn i t  d t ~ t c r m i n e d  t h a t  the (bvttrnment vas n o t  

! :a l>lc ,  tinder the Pueblo L a n d s  A c t ,  f o r  t h e  p l a i n t i f f ' s  loss  of the tow1 

o i  T a o s .  \&J agree, but f o r  dii fe ren t  reasons. 

l h e  p l a i n t i f f  reasons ttlat t h t  P u e b l o  Lands Hoard d e c i s i o n  i s  n o t  

s ~ b j e c t  to p r o t e c t i o n  of t h e  doctrine of c o l l a t e r a l  e s t o p p e l  beczrlse t h c  

hoard r r r e d  i n  n o t  finding i t s e l f  bound by that d o c t r i n e  t o  f o l l o w  t h e  
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1899 d e c i s i o n  of  the  Court of P r i v a t e  Land Claims i n  t h e  case of  Juan 

S a n t i s t e v a n  v. United S t a t e s ,  supra ,  n. 8. The p l a i n t i f f  contends  t h a t  

i n  t h i s  d e c i s i o n  t h e  c o u r t  held t h a t  t h e  926 a c r e s  of  t h e  town of Taos 

were not  i n  t h e  Fernando de  Taos Grant b u t  were i n  t h e  Pueblo de Taos Grant.  

I n  fac t  the c o u r t  made no reference to  t h e  926 acres o r  t h e  town of Taos, 

b u t  instead h e l d  t h a t  t h e  Pueblo d e  Taos Grant was i n a l i e n a b l e  and t h a t  

i t  was not overlapped by t h e  Fernando de  Taos Grant.  The conf i rmatory 

Turley survey p l a t  does show t h e  town of Taos i n  t h e  Pueblo de Taos Gran t ,  

b r ~ t  does not  show the  number of a c r e s  involved.  

'l'he p r imary  issue b e f o r e  t h e  Pueblo Lands Board was n o t  under which 

Spanish g r a n t ,  o r  g r a n t s ,  t h e  town of Taos was h e l d ,  b u t  whether t h e  United 

S t a t e s  could have recovered t h e  town by seasonab le  p rosecu t ion  w i t h i n  

t h e  meaning of Sec t ion  6 t h e  Pueblo Lands Act. Since  t h a t  i s s u e  had n o t  

been n Fac tor  i n  the  San t i s t evan  case, t h a t  c a s e  could n o t  c o l l a t e r a l l y  
11/ - 

estop tllc hoard i n  i t s  d e c i s i o n .  

The issue before  t h i s  Commission i s  not  whether the Pueblo Lands 

Eoard correc t ly  determined whether t h e  defendant  could have recovered 

the  town of Taos lands by seasonable prosecution within t h e  meaning of 

S e c t i o n  6 of t h e  Pueblo Lands Act. The hard's  d e c i s i o n  on t h a t  

q u e s t i o n  is r e s  judicata. The i s s u e  b e f o r e  this Commission is whether 

t h e  Pueblo Lands Act or t h e  Board's d e c i s i o n  thereunder  c o n s t i t u t e d  

ll/ Commissioner v. Sunnen, 333 U. S. 586 (1948). - 



33 Ind. C i .  LCL 103 

;1 takfnl;  by t i t . +  t'ni t r r i  States for p u b l i c  use of the plaintiff's t i t l e  

t o  mv p o r t i m  c! i t s  16d9 grant lands ,  including the 926 acres occupied 

l y  t l ~ e  twr: 0 1  t 4 w s ,  v i t h o u t  Just  ~cmpen:~ . i t ion  i n  violation of the F i f t h  

;f ircbl~t iwnt.  i l i i  !- LSSUC- was not befort .  the  Purblo Lands Board. Indeed, 

tire h a r d  I t s . !  I I C ?  w t h o r f t y  t o  determine it. I t  follows t h a t  t h i s  

Con~niss  for1 i ,. : i t b ~  prclcl uded by co l ln tera l  e s t o p p e l  or rcs j u d i c a t a  

r o c  i t  I :  ~ h i : ,  i ssue .  

Plaintiff's Blue Lake Claim 
I -  

on Scptc.r,~t)t-r lt!, 1326, the Governor of the  Pueblo of Taos, and 

twenty-two cii.&c*rs of the Taos Pueblo Counc i l ,  c o n s t i t u t i n g  a majority, 

ccrllcd en tl;tw I'lreblo Lands b a r d .  TIte dclcgotion was accompnnied b y  

Mr. Francis Hilson, an attorney who hod previously pcrformcd legal 

scrviccs for  the Pueblo of TWY,  both os a Government-appointed legal 

crrunsrl and an a private  practitioner. blr. Wilson was not  the  pueblo's 

a t  t0rnc.y b c f m x  tlw Pucb lo Lands Board. Judge llanna and Plr . Corncll, 

the u t w t i i c i o l  legal  advisors for  tile pueblo  under retainer of t h e  

Amcrican Tncl Lan Legal Defense Assocfstion, were already present  i n  t h e  

lrear ing ronn when tlw d e l e g a t i o n  a r r i v e d ,  They had not been consulted 

about tlrc appc'armcc o f  the delegirt ion .  

'the Covernor of the Pueblo of TJOY addrcsscd the  Board, and s t n t c d  

that i t  was the pricblo's i n t e n t  not to present a c h i m  for the  town of 
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12/ - 
Taos. The mercbers of the  counc i l  agreed.  One member of the c o u n c i l  

added t h a t  t h e  Ind ians  should  r e c e i v e  some compensation f o r  t h e i r  
1 3 /  - 

p o s i t i o n .  

The Pueblo Lands Board met again on October 4 ,  1926. The meeting 

Indian Commlttec of t h e  House of Representatives. Mr. Freer, a c t i n g  

mcrcly as n f r i e n d  of the  7'aos Ind ians ,  s t a t e d  t h a t  t h e  I n d i a n s  had 

waived t h e i r  r i g h t s  t o  the town o f  Taos with the  unders tand ing  that 

t h e y  were t o  have Rl-ue Lake Canyon t r a n s f e r r e d  t o  them i n  exchange. 

He f e l t  t h a t  t h e  Ind ians  had been mis led  u n i n t e n t i o n a l l y .  He p r o t e s t e d  

t h e i r  waiver and urged the  Board t o  carry on i t s  h e a r i n g s  t o  determine 

t h e  r i g h t s  of t h e  c la imants .  

>It. John C o l l i e r ,  S e c r e t a r y  of t h e  American I n d i a n  Legal Defense 

A s s o c i a t i o n ,  was presen t  a t  the  October 4 t h  meeting. He s t a t e d  t h a t  

d i s c u s s i o n s  regard ing  t h e  exchange of  the  c la ims of t h e  I n d i a n s  t o  t h e  

town of 'fms for "Blue Lake and Canyon" had been h e l d  with Commissioner 

1:urk i n  1920 or 1921. He added that  the I n d i a n s  and t h e i r  a t t o r n e y s  

had taken i t  f o r  granted t h a t  the  waiver was made w i t h  t h e  unders tand ing  

t h a t  i n  exchange t h e  In~ i ians  wanted a recommendation from the b a r d  

t h a t  Congress g r a n t  tt:ctn the  Rlue Lake watershed.  
----- 

12/ Lt appears that  the  Governor's s t a t ement  had been prompted by M r .  - 
IJilscr,. A t  the subsequent  Senate Committee h e a r i n g s ,  a Taos I n d i a n  
w i t n e s s  t e s t i f i e d  t h a t  X r .  Wilson had t o l d  t h e  Taos Pueblo Council  t h a t  
if the Counci l  would appear hefore t h e  Pueblo  Lands Board and waive i t s  
claim t o  t h e  town of T a n s ,  the  Government would g i v e  the Blue  Lake area 
t o  the Taos Pueblo. 

1 3 /  Three years later Judge llanncl recalled that on t h e  morning of t h a t  -- 
hearing M r .  Wilson appea red  w i t h  several Indians and s a i d  t h a t  an agreement  
had been reached under which t h e  I n d i a n s  would n o t  i n s i s t  upon an award 
o r  compensation fo r  t h e  town of Taos, provided they were given the Blue 
Lake Area. 



33 Ind. C 1 .  Comm. 8 2  

The Board e x p l a i n e d  t h a t  i t  c o u l d  n o t  take any o f f i c i a l  a c t i o n  

i n  t h e  matter. Board member H. J. Hagerman, t h e  r e p r e s e n t a t i v e  o f  t h e  

S e c r e t a r y  o f  t h e  I n t e r i o r ,  was a b s e n t .  The o t h e r  members expressed  

an  i n c l i n a t i o n  t o  make such a recommendation u n o f f i c i a l l y ,  b u t  the 

m a t t e r  was passed o v e r  u n t i l  t h e  f u l l  Board cou ld  meet. 

On September 30, 1926, Board member Hagerman had w r i t t e n  t o  t h e  

Commissioner of I n d i a n  A f f a i r s ,  e x p r e s s i n g  h i s  o p i n i o n  t h a t  i t  would be 

a good t h i n g  f o r  t h e  Board t o  recommend t h e  "Blue Lake - town of ~ a o d '  

exchange as urged  by M r .  C o l l i e r .  On October  4 ,  t h e  Commissioner r e p l i e d ,  

s t a t i n g  t h a t  Rlue Lake cou ld  n o t  be set  a s i d e  a s  a  r e s e r v a t i o n  by 

Execut ive  o r d e r  and t h a t  t h e  Bureau of  F o r e s t r y  would l i k e l y  oppose 

c o n g r e s s i o n a l  a c t i o n  t o  t h a t  end.  M r .  Hagerman responded on October 13, 

1926, thank ing  t h e  Commissioner f o r  h i s  s u g g e s t i o n  t h a t  t h e  Board make 

no recommendations o u t s i d e  of  i t s  j u r i s d i c t i o n  and s t a t i n g  t h a t  h e  

would a d v i s e  t h e  Eoard a g a i n s t  ment ioning Rlue Lake i n  i t s  r e p o r t .  

To c l a r i f y  t h e  record,  tile Taos Pueblo submi t t ed  a w r i t t e n  s t a t emen t  

t o  t h e  Eoard i n  October  1926. They a l l e g e d  t h a t  wa ive r  of  t h e i r  r i g h t  

t o  demand a  shoving o f  proof by t h e  t o w n l o t  c l a i m a n t s  i n  t h e  town o f  

Taos was c o n d i t i o n a l  upon a recommendation by t h e  Board and t h e  S e c r e t a r y  

of t h e  I n t e r i o r  t o  t h e  a d m i n i s t r a t i o n  and t o  Congress t h a t  t h e  "Pueblo 

River  watershed"  be transferred t o  t h e  Department of t h e  I n t e r i o r  a s  a 

Taos I n d i a n  r e s e r v a t i o n .  They promised t h a t  i f  t h e  reservation were 

e s t a b l i s h e d  t h e y  would waive any r i g h t s  t o  cash  compensation from t h e  
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Government far the town of Taos area, and would further waive their 

right of independent suit therefor. 

In 1932, S. 2914, which provided for patenting the Blue Lake area 

t o  the plaintiff, was introduced in the 1st Session of the 72nd Congress 

but was not enacted. Under the Act of May 31, 1933, 48 Stat. 108, the 

plaintiff was granted a renewable 50-year permit to use approximately 

30,000 acres of the Blue Lake area. This area was enlarged to 37,000 

acrcs on Mav 5, 1936. The area remained a part of the national forest 

system of the United States. The act provided that the use permits 

would define conditions under which natural resources under control 

of the Department of Agriculture and not needed by the Indians would 

he made avai l .ablr  for commercial use, and that such permits should 

establish safeguards for supervision and operation of the area for 

national forest purposes and other purposes, 

We do not regard these events as constituting the effectuation 

cf an agreement between the plaintiff and the United Sta tes ,  trading 

the town of 'Irios for the E l m  Lake area. The Pueblo title to the town 

ol Tam was extinguished unilaterally by operation of the Pueblo Lands 

A c t ,  without compensaticn. Kot having proper authority, the United 

States officials involved made no promise for the return of the Blue 

take area.  There was no censensual transaction. The 1933 ~ c t ' s  use 
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permit f o r  t h e  Blue Lake a r e a  was not  compensation for t h e  town of 

Taos, f o r  there i s  no ev idence  to show t h a t  t h e  u s e  p e r m i t ' s  v a l u e  

was thought  i n  good f a i t h  t o  r e p r e s e n t  t h e  value of  t h e  town of Taos; 

t h e  measure was t h e  ~ n d i a n s '  desire f o r  t h e  former ,  no t  t h e  value of 

t h e  town. Even i f  s a t i s f y i n g  t h e  I n d i a n s '  d e s i r e  were t h e  measure, 

r a the r  than g i v i n g  f r i l l  v a l u e ,  t h e  1933 Act  gave something l e s s  than  

s a t i s f a c t i o n .  The l ong  e f f o r t  by t h e  Taos Pueblo t o  get  t i t l e  t o  t h e  

Blue Lake a r e a  that culminated  i n  t h e  1970 Act,  d i s c u s s e d  below, 

demons t ra t e s  t h a t  t h e  1933 Act d i d  n o t  provide  what  was asked for  by 

the  p l a i n t i f f  . 
The Blue Lake area was i nc luded  i n  the p l a i n t i f f ' s  a b o r i g i n a l  

land c l a i m  b e f o r e  t h i s  Commission i n  Docket 357. Ry o u r  d e c i s i o n  of  

September 8 ,  1965, w e  found t h a t  t h e  p l a i n t i f f  had a b o r i g i n a l  t i t l e  t o  

approx ima te ly  130,000 a c r e s ,  i n c l u d i n g  t h e  B l u e  Lake a r e a .  We a l s o  

found t h a t  t h e  de fendan t  took t h o s e  l a n d s  w i t h o u t  payment t h e r e f o r ,  on 
141 - 

November 7 ,  1906, by making them a part of i t s  n a t i o n a l  f o r e s t s .  

By o u r  o r d e r  of September 8, 1965,  we d i r e c t e d  that t h i s  claim 

proceed t o  a d e t e r m i n a t i o n  of  acreage and value.  I n  t h e  second p o r t i o n  

14 /  F ind ings  3, 11, and 19, 15  Ind.  C1. Corn. a t  666-669, 674-676, - 
682. 
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of t h a t  o r d e r ,  quoted s u p r a ,  we d i r e c t e d  t h a t  the va lue  of the plaintiff's 

use permit for t h e  Blue Lake a r e a  be deducted from t h e  $297,684.67 award 

which we had g ran ted  t o  t h e  p l a i n t i f f  i n  t h i s  c a s e  for i t s  loss of  t h e  

town of Taos. The lat ter  directive is modified by t h i s  d e c i s i o n .  (See 

Offsets, i n f r a . )  

Ry our  o r d e r  of February 18, 1970, we gran ted  t h e  p l a i n t i f f  l e a v e  

to sever its Blue  Lake c la im from Docket 357 and to i n c l u d e  i t  in a new 

- 
docket numbered 357-0.  The order provided t h a t  t h e  Blue Lake  area, 

c o n s i s t i r ~ g  of 48,000 acres ,  should be  desc r ibed  by metes and bounds in 

a Schedule A ,  w h i c h  was to  be attached to paragraph 7 of the petition in 

Docket 357-B. To date t h e  p l a i n t i f f  has  no t  f i l e d  t h e  amended p e t i t i o n  

au thor ized  hy our  order of February 18, 1970. I n  consequence, t h e  Blue 

Lake claim remains i n  Docket 357, 

In its response t o  our show cause  o rder  of February 10, 1971, the 

p l a i n t i f f  suggested that we may wish t o  cons ider  t h e  Rlue Lake area i n  

t h e  framework o f  the  a b o r i g i n a l  occupancy c la im,  i n  which i t  is inc luded ,  

rather than in the context of the Pueblo Lands Board claim. The defendant 

r e ~ p o n d e d  with a l e n g t h y  argument that t h e  Rlue Lake a r e a  can never be 

made a part of t h e  p l a i n t i f f ' s  a b o r i g i n a l  occupancy claim because t h e  

p l a i n t i f f  has never been depr ived of t h e  Blue Lake area. The defendant  

has  lost sight of our above-discussed f i n d i n g s  and order of September 8, 

1965, to t h e  c o n t r a r y .  

15/ 22  Ind. C1. Comm. 4 4 4 .  - 
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P u b l i c  Law 91-550, " ~ e t u r n i n g "  t h e  B l u e  Lake Area t o  t h e  P l a i n t i f f  

P u b l i c  Law 91-550, 9 1 s t  Cong. ,  2d Ses s . ,  was e n a c t e d  o n  December 1 5 ,  

1 9 7 0 .  ( S e e  $4 S t a t .  1 4 3 7 . )  T h i s  l a w  which amended S e c t i o n  4 of t h e  

A c t  of Play 3 1 ,  1 9 3 3 ,  48 S t a t .  1 0 8 ,  d e c l a r e s  t h a t  t he  48,000 a c r e s  

of t h e  131ur Lake  a r e a  o r e  h e l d  by t h e  U n i t e d  S t a t e s  i n  t r u s t  f o r  t h e  

P t ~ c h l o  of T ~ O S .  

Scc t i d n  4 ( b ) ,  3:;  nmc~ided by P u b l i c  Law 91-550, p r o v i d e s  t l n t  t h e  

l , l n d s  s h a l l  be p a r t  of t h c  P u e b l o  of T a o s  K c s c r v a t i o n .  T h e  s e c t i o n  a l s o  

p r o v i d e s :  

(1) t11at t h e  p l a i n t i f f  s h a l l  u s e  t h c  l a n d s  f o r  t r a d i t i o n a l  
ptl rpos t3s  o n l y  ; 

( 2 )  111 use s h a l l  be  s u b j e c t  t o  s u c h  r e g u l a t i o n s  f o r  con-  
s e r v a t i o n  p u r p o s e s  a s  t h e  S e c r e t a r y  o f  t h e  I n t e r i o r  
r.-,ly p r c s c r  i b c ;  and 

( 3 )  e x c e p t  f o r  s u c h  u s e s  t h e  l a n d s  s h a l l  r e m a i n  a w i l d e r n e s s  
arc'l.  

Sect i o n  4 ( c - )  , a s  S O  'lrnendcd, p r o v i d e s :  

t h a t  l c~ssces  o r  p e r m i t t e e s  s h a l l  be  g i v e n  a n  o p p o r t u n i t y  
t o  r c n c w  t h e i r  lcases o r  p e r m i t s  a s  i f  t h i s  a c t  had n o t  
been enac t c d ,  bu t  

t h e  P u e b l o  d e  T c ~ o s  may o b t a i n  r e l i n q u i s h m e n t  of s u c h  
leases o r  p c r m i t s  u n d c r  s u c h  t e r m s  a n d  c o n d i t i o n s  a s  
may be m u t u a l l y  a g r e e a b l e ,  a n d  

t h e  S e c r e t a r y  o i  t h e  i n t e r i o r  i s  a u t h o r i z e d  t o  d i s b u r s e ,  
from t r i b a l  f u n d s  i n  t h e  T r c a s ~ r y  of t h e  U n i t e d  S t a t e s ,  
s o  much t h e r e o f  a s  n e c e s s a r y  to pay  f o r  s u c h  r e l i n q u i s h m e n t s  
a n d  f o r  t h e  p u r c h a s e  of r i g h t s  o r  i m p r o v e m e n t s  o n  s a i d  l a n d s  
owned by n c j n - I n d i a n s .  



Sect ion  4 ( d ) ,  as so amended, directs this Commission to determine 

t h e  extent  to which the value  of the i n t e r e s t  i n  land conveyed by t h i s  

Act  should be credited to the United S t a t e s ,  or should be set off  a g a i n s t  

any claim of the Taos Indians against  t h e  United States .  

I t  is apparent  fron the c o n d i t  t o n s  under w h i c h  t h e  48,000 acres of 

t h e  Blue Lakc area are h e l d  in trust for the plaintiff under P .  L. 91-550 

that t h e  p l a i n t i f f  has received something less than a fee simple return of 

the land, and proof will be required as to the v a l u e  of the  i n t e r e s t .  

Value of the  Town of Taos Cleirn 
- - -  

Wc adopt the f i g u r e  o f  $297,684.67,  as  t h e  pr inc ipal  sum of t h e  

damages i n  the p l a i n t i f f ' s  town of Taos c la im.  T h i s  was t h e  v a l u a t i o n  

of the  926 acrcs which  was determined by t h e  Senate Committee on Ind ian  

A f f a i r s  based on a p p r a i s a l s  prepared by the  Pueblo  Lands Board. To 

t h i s  p r i n c i p a l  sum t h e r e  must be added s i m p l e  interest a t  the ra te  of 5% 

per 'innurn froii  the d a t e  of tak ing ,  March 1 7 ,  1927,  u n t i l  the date  upon 

which the principal sim is  p a i d .  I n t c r c s t  a t  the rate of 5% per snnum 

must bc includcd i n  ordcr t o  achieve  j u s t  compensation under the command of 

t h e  F i f t h  Amendment for the taking of the town of Taos lands. Red Lake 

Band v .  United Sta tes ,  Docket 189, 30 Ind.  Cl. Comm. 437, 4 4 3  (1973). - 
O f f  s e t s  

Tlre v a l u e  of t h c  50-year permit granted  the plaintiff i n  1933 to 

use t h e  Blue Lakc arca and the  value of thc r e t u r n  of t h e  Blue  Lakc 

arca t o  t h e  plaintiffs under P.L. 91-550 shall be treated as offsets 
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and may b e  a s s e r t e d  by t h e  d e f e n d a n t  e i t h e r  under t h i s  Docket 357-A or 

unde r  Docket 357 .  

In e v a l u a t i n g  t h e s e  l a n d s  r e t u r n e d  t o  t h e  p l a i n t i f f s ,  the p a r t i e s '  

a t t e n t i o n  is invited t o  t h e  case of Un i t ed  S t a t e s  v ,  Pueb lo  d e  Z i a ,  200 

C t .  C1.  601 (1973) (a f f  ' g  i n  p a r t ,  rev'g i n  part Dockct 137, 26 I n d .  C 1 .  

Cornm. 218  ( l 9 7 l ) ) ,  and t o  the case of Citizen Band v .  United States, 

Docket 96, 19 Ind. C 1 .  Comm. 379 (1968). 

Cla ims  f o r  Interest on Money Paid 
B e l a t e d l y  Under t h e  Pueblo Lands Act  

Ry o u r  o r d e r  of F e b r u a r y  1 0 ,  1971, 24 Ind, C 1 .  Comm. 413, we denied 

the p l a i n t i f f ' s  motion f o r  summary judg~;.cnt for i n t e r e s t  a t  t h e  rate of 

5% Fcr annum on $76 ,128 .85  p a i d  b e l a t e d l y  unde r  t h e  Pueb lo  Lands Act, 

and on $84,707.09 s u p p l e m e n t a l l y  awarded by Congre s s  to the p l a i n t i f f .  

These p a y m e n t s  were made as compensation for that portion of the p l a i n t i f f ' s  

1689 Spanish l a n d  g r a n t  o u t s i d e  of t h e  town of Taos t o  which t h e  Pueb lo  

Lands Board founG t h a t  the plaintiff's t i t l e  had been extinguished. The 

Board found t h a t  t h e  lands i n v o l v e d  could  have been r e c o v e r e d  by s e a s o n a b l e  

p r o s e c u t i o n  and t h a t  t h e  defendant was liable for f a i l u r e  to recover 

t h e  l a n d s .  The  $76 ,128 .85  was awarded t o  the  plaintiff by the Pueb lo  Lands 

Board i n  two s e p a r a t e  awa rds  of $48,497.00 ana $27 ,631 .85 .  The $84,707 .O9 

was s u p p l e m e n t a l l y  awarded by Congre s s  unde r  t h e  Act of May 3 1 ,  1933,  

45 S t a t .  103, "* * * in compensa t i on  t o  t h e  (pueblo of Taos], in payment 

of t h e  l i a b i l i t y  of the Uni t ed  S t a t e s  to t h e  [ p u e b l o  of Taos] a s  d e c l a r e d  

by t h e  Act of J u n e  7 ,  1924 [The Pueb lo  Lands ~ c t ] " .  
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Wc have examined the language of the following appropriation acts 

which authorized appropriation of the monies due t h e  plaintiff under the 

Pueblo Lands A c t .  

A c t  of ?larch 4 ,  1929 ,  35 S t a t .  1562, 1569: $43,497.00 

A c t  o f  ?larch 4 ,  1931, 46 S t a t .  1552,  1566: 27.631 .85  
$76 ,138 .83  

A c t  of lunc 2 2 ,  1936, 49  Sta t .  1 7 5 7 ,  176G: S 2 8 , 2 3 5  .69 

Act o f  August 9 ,  1 9 3 7 ,  50 S t a t .  5 6 4 ,  5 7 2  ; 2 8 , 2 3 5 . 7 0  

These a c t s  spccifv t l la t  t h e  sums appropr ia ted  were compensation 

settlement of damages, or Ln settlement of t h e  l i a b i l i t y  of the 

in 

United 

States  41s declared hv Congress undcr the Pueblo Lsnds A c t .  

Earlier in this opinion wc have cxolnincd our reasons for reversing 

our dcciston of February 10, 1971, 24 Ind. Cl. C o r n .  4 0 6 ,  h o l d i n g  that 

npithcr the Pueblo Lsnds  A c t  nor the a c t i o n s  of the Pueblo Lands Board 

constituted t h e  takln:: of p l a i n t i f f ' s  town of Taos lands without  compensa- 

t i o n  i n  vinLation of the Fifth Amendment of the Constitution, Consistent 

w i t h  t h a t  r e a s o n i n g  w e  arc of thc opinion that w i t h  respect to plaintiff's 

l a n d s  o u t s l d e  thr* town of T ~ O S  there was no taking of said land8 w i t h i n  

t h e  meaning of t h e  F i f t h  Amendment. As w e  pointed out earlier, the 

d e t e r m l n l n ~  factar where a taking is s o u g h t  to be predicated on the 

Government's disposition of Indian property t o  t h i r d  partics is whether 

Congress in disposing of t h e  property has made a good f a i t h  effort to 

realize its full value for t h e  Indians. See Klamath and %doc Tribes v .  
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Lrnited S t a t e s ,  s u p r a .  With r e s p e c t  t o  t h e  p l a i n t i f f ' s  l a n d s  o u t s i d e  

t h e  town of  Taos ,  we b e l i e v e  t h a t  t h e  awards  of  t h e  Pueb lo  Lands Board ,  

t o g e t h e r  w i t h  t h e  s u p p l e m e n t a l  awa rds  by Congre s s  f o r  t h e s e  same l a n d s  

f o r  t h e  e x p r e s s  p u r p o s e  o f  compensa t i ng  t h e  p l a i n t i f f  f o r  t h e  l i a b i l i t y  

of t h e  Un i t ed  S t a t e s  t o  t h e  p u e b l o  d e c l a r e d  by t h e  Pueblo  Lands A c t ,  

c o n s t i t u t e d  3 good f a i t h  e f f o r t  on t h e  part of t h e  Uni ted  S t a t e s  t o  

g i v e  t h e  T a o s  Pueb lo  t h e  f u l l  v a l u e  of t h e i r  l a n d s .  These  t r a n s a c t i o n s  

t h c r c f o r e  c o n s t i t u t e d  a n  e x e r c i s e  by t h e  Un i t ed  S t a t e s  of i t s  p l e n a r y  

power t o  manage  t h e  p r o p e r t y  of i t s  I n d i a n  wa rds  f o r  t h e i r  b e n e f i t  r a t h e r  

t h a n  an c x c r c i s e  of i t s  power of eminen t  domain.  See Three  A f f i l i a t e d  

T r i b e s  v .  Un i t ed  S t a t e s ,  s u p r a ,  a t  557-59. See a l s o  Pueb lo  of Pccos  v .  

Uni ted  S t a t e s ,  152  C t .  C 1 .  865 ,  c e r t .  d e n i e d ,  369 U.S. 821  (1961)  (aff  'p, 

Docket 1 7 4 ,  8 I n d .  C 1 .  Comm.  1 9 5  ( 1 9 5 9 ) ) ,  w h e r e i n  t h e  C o u r t  of C l a i m s  

uphe ld  t h e  Commission 's  d e c i s i o n  t h a t  t h e r e  had b e e n  n o  t a k i n g  of t h e  

l a n d s  o f  t h e  P u e b l o  o f  Pecos  w i t h i n  the  meaning  o f  t h e  F i f t h  Amendment 

of t h e  C o n s t i t u t i o n  where  t h e  P u e b l o  Lands Board h a d ,  under  s e c t i o n  6 of 

t h e  Pueb lo  Lands A c t ,  made a n  award t o  t h e  P u e b l o  o f  Pccos  f o r  l a n d s  

w i t h i n  t h e  Pecos  P u e b l o  G r a n t  which  t h e  Board d e t e r m i n e d  c o u l d  have been 

r e c o v e r e d  by t h e  Un i t ed  S t a t e s  f o r  t h e  P u e b l o  o f  Pecos  by s e a s o n a b l e  

p r o s e c u t i o n .  

The Commission t o d a y  w i l l  e n t e r  f i n d i n g s  of f a c t  and an  accompanying 

a r d e r  a c c o m p l i s h i n g  t h e  c o n c l u s i o n s  d i c t a t e d  by t h e  f o r e g o i n g  o p i n i o n .  

W e  w i l l  also, a s  p a r t  o f  said o r d e r ,  v a c a t e  o u r  order  i n  Docket  357 of 

F e b r u a r y  1 8 ,  1970 ,  22  I n d .  C1. Comm. 444 ,  insofar a s  i t  g r a n t e d  p l a i n t i f f  



leave to f i l e  a new p e t i t i o n  w i t 1 1  respect t o  i t s  B l u e  Lake claim to b e  

r!csignatccf as Dockt:t  357 -1 : .  i3e do this because  t h e  mat te r  t o  have been  

1 i t i g ; m 4  i n  s a i d  f )oc .krt  3 5 7 - 8  has  b e e n  r e so lved  by t h e  enactment of  

kJut)l ic- I.aw 31-550, s u p r a ,  and t h e  p1 ; l i r : t i f f  s ,  t he r e fo re ,  have never 

c.ornpli ivl  wi t h  s n i t 1  ordtar by f i  l i n g  a nt2w petition. T h i s  case may now 

p ro ( . cd  f o r  dt*t  ermi nat  i o n s  u f  ( I  ) thc.  w i o u n t  a €  i n t e r e s t  payab lc  

oil t l ~ r *  p r  i r~c , Ip ; i l  sr~rtl o f  ,684 . h 7 ,  and ( 2 )  t h c  allowance. of any  o f f -  

Me concur :  
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Kuykendall ,  Chairman, d i s s e n t i n g  i n  p a r t :  

Although I a g r e e  t h a t  t h e  d e c i s i o n  of  t h e  Pueblo Lands Board r e s u l t e d  

i n  t h e  a l i e n a t i o n  o f  p l a i n t i f f ' s  t i t l e  t o  a p o r t i o n  of t h p  town o f  Taos 

and that  t h ~ a  de fendan t  i s  liable t h c r c f o r  by v i r t u c  o f  t h e  Trade and 

I n t c r c o u r s c  Ac t ,  I do n o t  agree t h a t  t h i s  l o s s  of t itlt .  c o n s t i t u t e d  a 

t a k i n g  o f  p l a i n t i f f ' s  p r o p e r t y  by t h c  di3fendant i n  contraven!.*so? of t h e  

F i f t h  Amc.nclmcnt. T h i s  q u e s t i o n  has  been  d r c i d c d  by t h i s  Comnlission i n  a 

c a s c  which c l e a r l y  c o n t r o l s  t h e  d e c i s i o n  i n  t h i s  case  and which has  been  

a f f i r m e d  by t h e  Cour t  o f  Claims.  

I n  Puchlo of  Pccos v.  Unitcbd S t a t c s ,  Dackct 174,  8 Ind.  C 1 .  Comm. 

195,  t h e  p l a i n t i f f  contended i t  was e n t i t l e d  t o  i n t c r c s t  on an award 

made by  fhc  Pueblo Lands Board. I n  t h a t  casc,  as  i n  t h i s  one ,  there  

wcrc a d v e r s e  c l a i m s  a g a i n s t  l a n d s  w i t h i n  t hc  p l a i n t i f f ' s  (Pccos) Grant .  

The Board dc t c rmincd  t h a t  t i t l e  t o  a l l  t h c  lands w i t h i n  t h e  Yecos Grant  

was cxtinguishcd a n d  t h a t  by "seasonable p r o s e c u t i o n "  t h e  Govcrnmcnt could  

hav r  p r o t e c t c d  t h e  subject l a n d s .  Accord ing ly ,  an  award was c n t r r c d  for  

the l o s s  s u s t a i n e d  by the* p l a i n t i f f .  The Commission t h c r e a f t c r  h c l d ,  as 

had t h e  Pucblo  Lands Board, t h a t  t h c  Pecos Grant  was l o s t  t o  t h i r d  p a r t i e s  

a s  a r e s u l t  o f  t h e  i n a c t i o n  of t h c  Govcrnmtnt. On appea l  t h e  Court of 

Claims no ted  t h a t  "The Commission $c * $:held t h a t  t h e r e  had been no t a k i n g  

of t h e  l a n d s  and t h a t  t h c  c l a i m  f o r  i n t e r e s t  was w i t h o u t  mer i t "  and 
1/ - 

o r d e r e d  t h a t  t h e  Commission be a f f i rmed .  

1/ 152 Ct, C1. 865, ce r t .  den icd ,  369 U.S. 821 (1961) - 
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This case is similar and analogous t o  cases involving land i n  New York 

State  which had been owned by Indian tribes t h e r e .  Cf. Seneca  N a t i o n  v.  

Uni ted  S t a t e s ,  173 Ct. C1. 912 (1965) (aff'g Docket 342-H, 1 2  Ind. C1. 

Comm. 552 (1.963)); Seneca Nation v. Uni t ed  S t a t e s ,  1 7 3  C t .  C1. 917 (1965) 

( n f f ' g  in par t ,  r w ' g  in part  Dockets 3 4 2 - A ,  et  a l . .  12 Ind.  C1. Comm. 

755 (1963)) ;  S i x  Nations v .  Uni t ed  S t a t e s ,  1 7 3  C t .  C1. 899  (1965) ( a f f ' g  --- 

Docket 3 4 4 ,  1 2  I n d .  ( . l a  C o m m .  86 (1963) )  ; Oneida Nation v.  U n i t e d  Sta tes ,  

201 C t .  C1. 546 (L973) ( a f f ' g  i n  pa r t ,  remanding I n  p a r t  Docket 301 

( C l a L m s  3 t h rough  8 ) ,  26 l n d .  Cl, Comm. 138 (1971 ) ) .  These c a s e s  involved 

the alienation of l a n d s  owned by I n d i a n s  i n  New York -- l a n d s  i n  which t h e  

Un i t ed  S t a t e s  h e l d  no p r o p r i e t a r y  i n t e r e s t .  They e n u n c i a t e  t h e  r u l e  t h a t  

the T r a d e  and I n t e r c o u r s e  Act  n o t  only p r o h i b i t e d  t h e  a l i e n a t i o n  o f  such 

l i ~ n d s  w i t h o u t  the  c o n s e n t  o f  t h e  Un i t ed  Sta tes ,  b u t  also that b e c a u s e  of 

tile s p ~ c i n l  relationship c r e a t e d ,  t h e  Federal Government had an o b l i g a t i o n  

to  see  that t h i r d  par t i e s  d e a l t  f a i r l y  w i t h  t h e  I n d i a n s  and  t h a t  t h e  t r ibes  

received a conscionable  c o n s i d e r a t  i o n  f o r  t h e i r  l a n d s .  

All of these  derisions are in accord w i t h  Pueblo of Pecos, s u p r a ,  and 

no F i l t h  Amendment t a k i n g  was found t o  have o c c u r r e d  i n  a n y  of them. 

The rniijority a s s e r t  t h a t  t h e  d e f e n d a n t  d i d  not make a good f a i t h  

e f f o r t  to o b t a i n  f u l l  v a l u e  f o r  t h e  I n d i a n s  and  c i t e  t h r e e  r e c e n t  o p i n i o n s  
2 /  

of the  C o u r t  of ~lairns-  t o  s u p p o r t  i t s  c o n c l u s i o n  t h a t  a f a i l u r e  t o  do so  

rcsul - ted i n  a F i f t h  Amendment t a k i n g  by the U n i t e d  States. 

L /  Confederated S a l i s h  and Kootenai Tribes v - 
801, 819-20 (1 971) ;-(lamath and  
C1. 670, 684-85, c e r t .  denied,  404 

Modoc Tribes 
- U . S . 9 5 0  

- - ---- - 

T r i b e s  v a  Uni t ed  S t a t e s ,  182 C t .  C l .  543 ,  557 
i n  p a r t  Docket 350 

. United S t a t e s ,  193 Ct. C 1 .  
v. Uni t ed  States. 1 9 3  C t .  
(1971) : Three A f f i l i a t e d  
-(1968j (aff'g i n  p a r t ,  rev'g 
(1965)) . 
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The i n s t a n t  case i s  n o t  one  i n  wh ich  t h e  Un i t ed  S t a t e s  c a r e l e s s l y  o r  

w a n t o n l y  f a i l e d  i n  i t s  d u t y  t o  p r o t e c t  t h e  I n d i a n s .  As t h e  Commission h a s  

p o i n t e d  o u t ,  t h e  d e f e n d a n t ' s  a u t h o r i z e d  a g e n t ,  t h e  Pueb lo  Lands Board, 

d e t e r m i n e d  t h a t  no  a m r d  was d u e  t h e  p l a i n t i f f  f o r  t h e  town of Taos 

because t h e  t o m  had been  e s t a b l i s h e d  u n d e r  a c o n f l i c t i n g  l a n d  g r a n t  and 

t h e  d e f e n d a n t  c o u l d  n o t  have  r e c o v e r e d  t h e  town by a  s e a s o n a b l e  p r o s e c u t i o n .  

The  Board t h u s  made t w o  h o n e s t  m i s t a k e s  -- one o f  f a c t  and one  o f  l a w  -- 
h u t  t h o s e  mis takes  d o  n o t  r e s u l t  i n  a F i f t h  Amendment t a k i n g .  

The Congre s s  n a t u r a l l y  made n o  award t o  t h e  p l a i n t i f f  f o r  t h e  l o s s  of 

i t s  l c n d s  o n  w h i c h  t h e  town of Taos  was s i t u a t e d ,  b u t  i t  d i d  c o n s c i e n t i o u s l y  

and  d i l i g e n t l y  p u r s u e  t h e  matter of p r o c u r i n g  t h e  Blue  Lake a r e a  f o r  t h e  
3 /  - 

p l a i n t i f f .  These  e f f o r t s  r e s u l t e d  i n  t h e  i n c l u s i o n  o f  S e c t i o n  4 i n  

11. R.  4014 which became P u h l i c  Law No. 28,  Laws of 1933,  approved  May 31,  

1933 ,  48 S t a t .  108 .  The o t h e r  s e c t i o n s  of t h i s  a c t  c o n t a i n e d  a u t h o r i z a t f o n s  

for  a p p r o p r i a t i o n s  i n  s e t t l e m e n t  o f  l i a b i l i t y  u n d e r  t h e  Pueb lo  Lands Ac t .  

S e c t i o n  4 of t h e  a c t  a u t h o r i z e d  t h e  S e c r e t o r y  of A g r i c u l t u r e  t o  g r a n t  

t h e  Pueb lo  of Taos  a p e r m i t  t o  occupy  s a i d  l a n d s  and u s e  t h e  r e s o u r c e s  

t h e r e o f  f o r  t h e  persona1,use and  b e n e f i t  o f  t h e  t r i b e  f o r  f i f t y  y e a r s  w i t h  

p r o v i s i o n s  f o r  r e n e w a l ,  and  c o n t a i n e d  v a r i o u s  p r o t e c t i v e  c l a u s e s  f o r  t h e  

b e n e f i t  o f  t h e  Taos Pueb lo .  

The p r o v i s i o n s  i n  S e c t i o n  4  l a r g e l y  s a t i s f i e d  t h e  desires of  t h e  Taos 
4 /  - 

I n d i a n s ,  e x c e p t  t h a t  t h e y  feared t h a t  t h e  p e r m i t  m igh t  be r evoked .  

3/ S e e  p l a i n t i f f ' s  E x h i b i t s  81 and 82 which a r e  p o r t i o n s  of a r e p o r t  of - - 
the S e n a t e  Cornittee on I n d i a n  A f f a i r s  e n t i t l e d  "Survey o f  C o n d i t i o n s  o f  
I n d i a n s  i n  the Uni t ed  States"  i s s u e d  o n  Janua ry  6 ,  1932 .  

4 /  p l a i n t i f f ' s  E x h i b i t  81, s u p r a ,  a t  11171 .  - 
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It may b c  no ted  i n  pass ing t h a t  i n  1970 the  Taos were t h e  b e n e f i c i a r i e s  

of an Act of Congress which amended Section 4 of the Act o f  1933 and gave 

5/ 
thcm t h e  pcrmancnt r i g h t  t o  use and occupy t he  Blue Lake area. - 

Thc A c t  of May 31, 1933 (which a l s o  contained Sect ion 4 which authorized 

the* f i r s t  Hluc Lake permit)  i s  c i t e d  by the  m a j o r i t y  among o t h e r  au tho r i z ing  

a c t s  as  i nd i ca t i ng  t h a t  the  Uni ted  S t a t e s  made a  good f a i t h  e f f o r t  t o  

rcbalizc. f u l  l value f o r  t h e  p l a i n t i f f  and t h a t  t he r e  was no F i f t h  Amendment 

Laking. Yct, thc  f a c t  t h a t  i n  the same a c t  the  p l a i n t i f f  was given what 

was nukcad f o r  i n  l i t w  of its t i t l c  t o  a pa r t  of the  town of Taos is ignored. 

l'hcsc f ac t s  clearly show t h a t  there was no F i f t h  Amendment tak ing  of 

1 3 l a i n t i f f ' s  t i t l e  t o  a por t ion of t h e  town of Taos. 

5 /  $4 Stat. 1437, An A c t  t o  Amend Sect ion 4 of the Act of May 31, 1933 (48 - 
S t a t .  108). 


