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BEFORE TliE ThBIAS CLAIHS COMMISSION 

THE HOPI TRIBE, an Indian Reorganization Act ) 
Corporation, suing on its own behal f  and 1 
as a representative of the Hopi I n d i a n s  1 
and the Villages of FIRST MESA (consolidated ) 
Villages of Walpi, Shitchumovi, and Tcwa) , ) 
MISHONGNOVT , S TPAWLAVI , SHUNGOPAVI , O T d Z B I ,  ) 
KYAKOTSMOVI , BAKABI , HOTEVILLA, and YOFNKOPI , ) 

) 
Plaintiff, ) Docket No. 196 

) Count 9 
v.  ) 

1 
THE UNITED STATES OF M R I C A ,  1 

1 
Defendan t .  1 

Decided:  January 23, 1974 

Appearances: 

John S. Royden, Attorney f o r  P l a i n t i f f  I n  
Docket 196; Wilkinson, Cragun G Barker, 
Frances L .  Horn, were on  t h e  Brief .  

Dean K. Dunsrnore, w i t h  whom was 
Assistant  At to rney  General Wallace H. Johnson, 
A t t o r n e y s  f o r  Defendant . 

OPINTON OF THE COFMTSS l US OX I?EFE?:IlAXT ' S MOTION 
FOR A MORE DEFZKITE STATE?lEXT 

Kuykendall, Chairman, de l i19e red  t h e  opinion of t h e  Commission. 

This case is before the Commission on the defendant's motion of  

September 6 ,  1973, to dismiss the  plaintiff's claim for an accounting 

beyond August 13, 1946 ,  or, in the alternative, that the plaintiff be  

ordered to provide a more definite statement of the alleged wrongdoings 

which accrued prior to August 13, 1946, and which continued thereafter. 
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In  s u p p o r t  of  i t s  motion t h e  defendant  a s s e r t s ,  i n t e r  a l i a ,  t h a t  

i t  has  accounted t o  t h e  p l a i n t i f f  f o r  t h e  p e r i o d  up t o  June 30, 1951, 

and t h a t  any c la ims  which may have accrued t o  t h e  p l a i n t i f f  a f t e r  

August 1 3 ,  1946, would be new causes  of a c t i o n  no t  w i t h i n  t h e  j u r i s d i c -  

t i o n  of t h e  Commission, t h a t  t h e  p l a i n t i f f  has  n e i t h e r  set  f o r t h  nor  

s p e c i f i e d  any c la ims  c o n s i s t i n g  of such con t inu ing  wrongful conduct 

as would r e q u i r e  a  s u p p l e m e n t a l  account ing.  

I n  i t s  a l t e r n a t i v e  motion f o r  a  more d e f i n i t e  s t a t ement  t h e  defendant  

p o i n t s  o u t ,  that, a l though  i t  does n o t  ag ree  w i t h  t h e  Commission, t h e  

Commission n e v e r t h e l e s s  h a s  h e l d  t h a t  i t  h a s  j u r i s d i c t i o n  on ly  over  

those  wrongdoings which accrued p r i o r  t o  August 13,  1946, and cont inued 

beyond t h a t  d a t e ,  t h a t  i t  is t h e  du ty  of t h e  p l a i n t i f f  t o  s p e c i f i c a l l y  

a l l e g e  those  f a c t s  which show t h e  j u r i s d i c t i o n  of  t h e  Commission, and 

t h a t  t h e  p l a i n t i f f  h a s  n o t  done so .  Because of t h i s  t h e  United S t a t e s  

i s  unable t o  respond t o  Exception Number 1 u n t i l  t h e  p l a i n t i f f  has  wi th  

p a r t i c u l a r i t y  s p e c i f i e d  those  a c t s  of wrongdoing which accrued p r i o r  t o  

August 13, 1946,  and which  cont inued t h e r e a f t e r .  

I n  i t s  response  of September 1 7 ,  1973,  t h e  p l a i n t i f f  t a k e s  t h e  

p o s i t i o n  t h a t  mismanagement of i t s  p r o p e r t y ,  funds ,  and sources  of 

revenue, i f  p r a c t i c e d  over  a  p e r i o d  of t i m e ,  i s  itself a con t inu ing  

wrong, and inasmuch a s  a s u i t  f o r  an  accoun t ing  based upon mismanage- 

ment was t imely  f i l e d  t h e  j u r i s d i c t i o n  of t h i s  Commission extends  

t o  con t inu ing  mismanagement, i f  any, and t h a t  such mismanagement 
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was a continuation of the defendant's p r e v i o u s l y  established policy, in 

the course of which, it is asserted, t h e  d e f e n d a n t  refused t o  take seriously 

the obligations thereby imposed. 

Alternatively, the plaintiff c o n t e n d s  that if the alleged wrongdoing 

beyond August 13, 1946, consists of a specific type of wrongdoing, then 

the Commission has jurisdiction to order a complete and up-to-date 

accounting to establish the continuing nature of such a c t s .  

The plaintiff further contends that the lapse of time between the 

accrual of its claims and the damages r e s u l t i n g  therefrom does not divest 

the Commivsion of its jurisdiction. It points o c t  t h a t  the Commission may 

consider, in its determination of offset: :  chargeable against an award, all 

gratuities received by the plaintiff f r o 9  the d e f e n d a n t  up to 

the time of determination of t h e  o f f s e t s  i ssue .  The plaintiff contends 

that similarly the Commission may take into consideration all continuing 

wrongs up to the time it files its judgment .  

The act of Congress which created this Commission and defined its 

jurisdiction is set out in p e r t i n e n t  part as follows: 

The Commission shall receive clnins for a p e r i c d  cf five 
years after August 1 3 ,  1946, ant! no claim rxisting 
before such d a t e  b u t  n o t  p r e s e n t e d  within s u c h  period 
may thereafter be submitted to ar.v c a u r t  o r  administrative 
agency for consideration, nor will such claim thereafter 
be entertained by the Congress. (60 S t a t .  1052, 25 U.S.C.  
5 70k.) 

Jurisdiction of causes of action bv Indian t r i b e s  against the United 

States a f t e r  August 13, 1 9 4 6 ,  has been vested by the Congress in the 

United S t a t e s  Court of Claims. (28 U.S.C.  l505.) 
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The j u r i s d i c t i o n  o f  t h e  Ind ian  Claims Commission under S e c t i o n  2 of  

t h e  I n d i a n  Claims Commission Act has been determined by the  Cour t  of  Claims 

t o  he  "exceed ing ly  broad,"  G i l a  River Pina-Maricopa I n d i a n s  v .  Uni ted  

S t a t e s  135 C t .  C 1 .  180,  185 (1956),  157 C t .  C1. 941 (1962). Re levan t  
-9 

language from t h e  f i r s t  above quoted G i l a  R ive r  op in ion  i s  a s  f o l l o w s :  

S e c t i o n  2 of  t h e  I n d i a n  Claims Commission Act c o n f e r s  on 
t h a t  Commission exceed ing ly  broad j u r i s d i c t i o n  t o  hea r  and 
de te rmine  c l a i m s  of  Ind ian  t r i b e s ,  bands and i d e n t i f i a b l e  
g roups ,  a g a i n s t  t h e  United S t a t e s ,  n o t w i t h s t a n d i n g  any l a p s e  
of t i m e  o r  Inches ,  where such c l a i m s  a r o s e  p r i o r  t o  t h e  d a t e  
o f  t h e  passage  of t h a t  a c t  on August 1 3 ,  1946. A c la im 
a r i s i n g  p r i o r  t o  such d a t e  would n o t  seem t o  be  c u t  o f f  
where i t  is  a  c o n t i n u i n g  one .  The j u r i s d i c t i o n  confe r red  
e x t e n d s  t o  a l l  l e g a l  c l a i m s  which would be o t h e r w i s e  cogn izab le  
i n  t h e  Cour t  of  Claims i f  t h e  c l a i m a n t s  were n o t  I n d i a n s ,  and 
i n c l u d e s  i n  a d d i t i o n  c l a i m s  sounding i n  t o r t ,  c l a i m s  
a r i s i n g  i f  t r e a t i e s ,  agreements ,  e t c . ,  hetwcen t h e  United 
S t a t e s  and t h e  I n d i a n s  were r e v i s e d  f o r  mu tua l  o r  u n i l a t e r a l  
m i s t a k e ,  unconscionable  c o n s i d e r a t i o n ,  f r a u d ,  d u r e s s ,  and 
c l a i m s  a r i s i n g  o u t  of  a s i t u a t i o n  where t h e  d e a l i n g s  of t h e  
Government w i t h  t h e  I n d i a n s  were l e s s  t h a n  f a i r  and honorable .  
S e c t i o n  24 o f  t h a t  a c t  c o n f e r s  upon t h e  Cour t  o f  Claims 
j u r i s d i c t i o n  ove r  l ega l  c l a i m s  by I n d i a n  t r i b e s ,  e t c . ,  a g a i n s t  
t h e  Uni ted  S t a t e s  a c c r u i n g  a f t e r  t h e  d a t e  o f  t h e  a c t ,  but  
does n o t  i n c l u d e  t h e r e i n  t o r t  c l a i m s ,  c l a i m s  based on t r e a t i e s  
r e v i s e d  f o r  t h e  grounds s t a t e d  above,  o r  p u r e l y  moral c l a i m s .  
I n  d e f e n s e  of  such c l a i m s ,  t h e  Government h a s  a l l  the u s u a l  
d e f e n s e s  i n c l u d i n g  t h e  s t a t u t e  of  l i m i t a t i o n s  and l a c h e s .  

As a r e s u l t  o f  t h e  above l e g i s l a t i o n  t h e  Cour t  o f  Claims 
a c t s  as an  a p p e l l a t e  c o u r t  ( s e c t i o n  20)  w i t h  r e s p e c t  t o  t h e  
C o m i s s i o n ' s  f i n a l  d e t e r m i n a t i o n s  on c l a i m s  a c c r u i n g  p r i o r  
t o  t h e  passage  of  t h e  a c t ,  and a s  a t r i a l  c o u r t  w i t h  r e s p e c t  
t o  l e g a l  c l a i m s  f i r s t  a c c r u i n g  subsequent  t o  August 1 3 ,  1946. 
Problems r e s u l t i n g  from t h i s  a r rangement  may be  i l l u s t r a t e d  
as  f o l l o w s :  Where a t r i b e  is s u i n g  on a c l a i m  invo lv ing  t h e  
r ecovery  of p e r i o d i c  i n s t a l l m e n t s  of  compensation such a s  
r e n t  under a l e a s e ,  and s e v e r a l  o f  t h e  i n s t a l l m e n t s  f e l l  due 
and were unpaid  p r i o r  t o  t h e  passage o f  t h e  I n d i a n  Claims 
Commission Act  w h i l e  o t h e r s  f e l l  due and were unpaid sub- 
sequent  t o  t h a t  d a t e ,  t h e  q u e s t i o n  a r i s e s  as t o  whether o r  
n o t ,  on a  c l a i m  t h e r e f o r  f i l e d  i n  t h e  Commission, t h a t  body 
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has author i ty  to  render judgment for all such installments o f  
unpaid rent up to the d a t e  of i t s  final judgment ,  or whether 
i t s  jur isdict ion  i s  or shou ld  b e  h e l d  t o  b e  c u t  o f f  and 
l i m i t e d  t o  rendering judgment f o r  o n l y  those i n s t a l l m e n t s  
due p r i o r  to August 13, 1946, so that suit f o r  the remaining 
installments must be  b r o u g h t  i n  t h e  C o u r t  of Claims. There 
is no express provision i n  the Ind ian  C l a i ~ s  Commission Ac t  
one way o r  t h e  o t h e r  on t h i s  p o i n t ,  nor  i n  t h e  legislative 
h i s t o r y  of t h e  act i n s o f a r  a s  we have been able t o  d e t e r m i n e .  
I t  i s  t h e  usual  r u l e  t h a t  a c o u r t  oncc having obtained 
j u r i s d i c t i o n  of t h e  p e r s o n s  and s u b j e c t  matter of  a s u i t ,  
r e t a i n s  such j u r i s d i c t i o n  f o r  a l l  p u r p o s e s  i n c l u d i n g  t h e  
awarding  of all damages a c c r u i n g  u p  t o  t h e  d a t e  of judgment. 
T h i s  i s  a good r u l e  and wc find n o t h i n g  t h a t  would p r e v e n t  
its application here. 

Tn 1972 this Commission d e t e r m i n e d  its j u r i s d i c t i o n  i n  F o r t  Peck 

I n d i a n s  o f  t h e  For t  Peck Rese rva t ion ,  3ontana  v .  I ?n i t ed  S t a t e s ,  Docket 

184, 28  f n d .  C 1 .  Comrn. 171 ,  1 7 4 ,  a s  f r> i ioc?s :  

I n  E x c e p t i o n  No. 1 t h e  plaintiff ~ i t z t e s  t h a t  t h c  a c c o u n t i n g  
is incomple te ,  pointing o u t  t h a t  t h e  r e p o r t  f i l e d  on J u n e  15, 
1966,  shows o n l v  t h e  t r a n s a c t i o n s  r e s p e c t i n g  p l a i n t i f f ' s  f u n d s  
up t o  June 30, 1951. Defendan t  argues  that t h e  I n d i a n  C l a i m s  
Commission A c t ,  25 I r . S . C .  ';On (1970) b a r s  a n  u p  t o  d a t e  
a c c o u n t i n g .  The C o u r t  of  C l a i m s  r e c e n t l y  answered this 
ohjcction in S o u t h e r n  Irte T r i h ~  v .  1';-.iten S t a t e s ,  191 C t .  :I, 
1, 4 2 3  F. 2d 346 (1970) .  r e v ' d  on other g rounds .  402 U.S. 159 
(1971) ( o f f ' &  Docket 328, 1 7  Tnd. 1 .  C a ~ m ,  ?ti (1966)), a f f i r n i n g  
t h i s    om mission's d r t e m i n a t i m  tha :  i t  had j u r i s d i c t i o n  t o  
order  t h s  Governmcnt t o  produce  'In up t o  d a t e  a c c o u n t i n g .  
S p e c i f i c a l l y ,  the c o u r t  s ta ted:  

. . . 25 U . S . C .  70a (I9b;) c n  i t s  face bars t h e  
Ccmmiss ton f r o m  considering ;.TI? claims accruir.g 
a f t e r  August 13, 1 9 4 6 .  I n  n p r e v i o u s  i n t e r p r e t a t i o n  
of t h i s  s e c t i o n ,  however ,  wc have s a i d  t h a t  where 
the Covernrncnt ' s  i n i t i a l  w c n g d o i n g  g i v i n g  r i s e  
to a claim accruing b e f o r e  Arigus: 13, 1 9 4 6 ,  b u t  
continued past this t i m ,  t h e  Indian C l a i m s  Commission 
was f ree  t o  determine t h e  extent of i t s  j u r i s d i c t i o n  
in f r a m i n g  a n  award. Gila  Hivcr Fima-Maricopa I n d i a n s ,  
et a l .  v. United S t a t e s ,  1 3 5  C t .  C 1 ,  180 ,  186 (1956) 
157 C t .  C1. 941 ( 1 9 6 2 ) .  K e  expressed agreement in 
that  case with the established principle that "a court 
oncc having obtained j u r i s d i c t i o n  s f  t h e  p e r s o n s  and 
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s u b j e c t  mat te r  of a s u i t ,  r e t a i n s  such j u r i s d i c t i o n  
f o r  a l l  purposes inc lud ing  t h e  awarding of a l l  
damages acc ru ing  up t o  t h e  d a t e  of judgment ." We 
hereby r e a f f i r m  our  adherence t o  t h i s  p r inc . ip le  
and hold t h e  Commission c o r r e c t l y  ordered an up t o  
d a t e  account ing f o r  con t inu ing  Government wrong- 
do ings  which predated and postdated the  s t a t u t o r y  
t ime bar .  (191 C t .  C 1 .  a t  31.) 

We have n o t  overlooked t h e  f a c t  t h a t ,  on appea l ,  the  Supreme 
Court r eversed  t h e  Court  of Claims and dismissed Southern 
Ute, supra ,  on t h e  ground t h a t  t h e  d o c t r i n e  of r e s  juclicatn - 
was a p p l i c a b l e .  Neverthel.ess, we have no reason t o  b e l i e v e  
t h a t  t h e  Court of Claims would n o t  r each  the  same r e s u l t  i f  
t h e  same q u e s t i o n  were a g a i n  p resen ted  t o  i t .  I n  any even t ,  
Gi la  River  Pima-Maricopa I n d i a n s  v. United S t a t e s ,  135 C t .  
Cl. 180, 156 ( l 9 5 6 ) ,  157 C t .  C 1 .  341 ( l962) ,  upon which t h e  
Court of Claims r e l i e d  i n  Southern Ute, supra ,  s t i l l  s t a n d s  
and suppor t s  t h e  conc lus ion  we reach .  Accordingly,  t h e  
Commission has  j u r i s d i c t i o n  t o  o r d e r  t h e  product ion of 
f u r t h e r  d a t a  regard ing  wrongdoings acc ru ing  before August 13, 
1946, and con t inu ing  t h e r e a f t e r .  If i t  is  determined t h a t  
t h e  defendant  was g u i l t y  of pre-1946 wrongdoings which have 
cont inued,  t h e  United S t a t e s  w i l l  be ordered t o  supplement 
i ts  account ing w i t h  r e s p e c t  t o  t h o s e  m a t t e r s  and accounts .  

I n  t h e  case b e f o r e  u s  now t h e  p l a i n t i f f  h a s  f i l e d  numerous excep t icns  

t o  t h e  accounts  f i l e 2  by t h e  de fendan t .  The defendant  has responded 

t o  t h o s e  excep t ions  wi th  a  motion t o  d i s m i s s  o r  f o r  a more d e f i n i t e  

s t a tement .  

ThisCommission is uiindful of  t h e  l i m i t a t i o n s  imposed by t h e  Congress 

upon i t s  j u r i s d i c t i o n  wi th  r e s p e c t  t o  t h e  s t a t u t o r y  time bar .  We are 

s e n s i t i v e  t o  t h e  n e c e s s i t y  t h a t  t h e  a u t h o r i t y  exerc i sed  by u s  must be 

p red ica ted  upon the  most c a r e f u l  s c r u t i n y  of those  i s s u e s  which may be 

shown t o  emanate from a p a t t e r n  o r  p r a c t i c e  of conduct over which our 

j u r i s d i c t i o n  is  c l e a r .  
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Our jurisdiction t o  order t h e  d e f e n d a n t  t o  a c c o u n t  depends upon 

finding a c o u r s e  of wrongful  a c t i o n  which  was still going on at the cut  

off date .  Blackfeet and Gros Ventre T r i b e s  and For t  v elk nap Ind ian  

Community v .  United Sta tes ,  Dockets ' 7 4 - C  <inO 259-A, 32 Ind .  C1. Comrn. 

65 (1973) .  

The defendant has prov ided  t h e  p l a i n t i f f  w i t h  an  a c c o u n t i n g  f o r  t h e  

period o f  time up to June 30, 1951.  The  statute provides that the United 

States shall make available ta the a t t o r n e y  for a l l  g r o u p s  or  t r i b e s  c-?f 

I n d i a n s ,  f u l l .  and free  zccess  to s u c h  r r c o r d s  o r  documents a s  may be 

u s e f u l  t o  s a i d  attorney i n  t h e  preparntinn o f  c l a i m s  f o r  f i l i n g  w i t h  

t h i s  Commission. (60  S t a t .  1049 ,  S c c ,  i A  . )  The b u r d e n  of proof  r ema ins  

with t h e  p l a i n t i f f  t c t  nssc'mhle tiii2 p r ~  , ,z t  eviGcnce t o  warrant an exami- 

nation by us t o  determine w h e t h e r  w- r i ?n~c i r ing  occ:rrrcd,  when i t  o c c u r r e d ,  

and whether i t  nay Iw found t o  t7e a continuing w o n 9  which accrued within 

t h e  s t a t u t o r y  limits c l r cunwcr ibed  b s  t h e  Cangress f c r  the jurisdiction 

of this Commission. 

We concur :  

N- Lxcw 
J *  

Margnr t H. Pierce,  Commissioner 


