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OPINION OF THE COMMISSION 

Vance, Commissioner, d e l i v e r e d  t h e  o p i n i o n  of t h e  Commission. 

On June 30, 1973, the Commission entered an op in icn ,  f ind ingsof  f a c t ,  

conclus ions  of law,and an i n t e r l o c u t o r y  o r d e r  ho ld ing  t h e  United States 

liable f o r  t h e  F i f t h  Amendment takings on v a r i o u s  dates of r e s e r v a t i o n  

l ands  of  p l a i n t i f f s .  30 Ind. C1. Comm. 463. The Commission ordered 

t h a t  t h e  c a s e  proceed fo r  the  purpose of  de te rmin ing  t h e  amount of payments 

and o f f s e t s  a l lowable ,  i f  any. 

A p r e t r i a l  n o t i c e  was i s s u e d  t o  t h e  parties on J u l y  11, 1973. The 

p a r t i e s  responded with p r e t r i a l  s t a t e m e n t s  i n  accord w i t h  p r e t r i a l  

i n s t r u c t i o n s  con ta ined  i n  the  omission' s General  P o l i c y  Statement 5 101. 
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After a p r e t r i a l  hearing on July 26, 1973, t h e  p a r t i e s  f i l e d  proposed  

pretr ia l  o r d e r s ,  and p l a i n t i f f s  f i l e d  a response  t o  d e f e n d a n t ' s  proposed 

p r e t r i a l  o r d e r .  I n  t h e i r  proposed p r e t r i a l  o rders ,  t h e  p a r t i e s  included 

proposed f i n d i n g s  of f ac t  and f i n a l  judgments  . 
Pursuant t o  t h e  f o r e g o i n g ,  de fendan t  s u b m i t t e d  accounting r e p o r t s  and 

recards t h a t  a r e  r e c e i v e d  in evidence by consent  of t h e  p a r t i e s .  The 

parties are  i n  agreement concerning t h e  d a t e s  and amounts of payments, 

and conce rn ing  g r a t u i t i e s .  Fur thermore ,  t h e  p a r t i e s  are i n  agreement 

tha t  t h e  Commission shou ld  d i r e c t  t h a t  a f i n a l  judgment b e  e n t e r e d  as t o  

the  award covered  by this phase of Docket 363, i n  acco rdance  w i t h  Rule 5 4 ( b ) ,  

F.R. C i v .  P. , relating t o  m u l t i p l e  claims i n  a single a c t i o n .  

On the  bas is  o f  t h e  e n t i r e  r e c o r d ,  w e  conclude t h a t  t h e r e  are no 

s i g n i f i c a n t  i s sue s  o f  f a c t  between t h e  p a r t i e s  requiring trial, and we 

have e n t e r e d  f i n d i n g s  of fact conce rn ing  payments and o f fse t s .  

Furthermore,  w e  have examined t h e  p a r t i e s '  c o n t e n t i o n s  as to t h e  l a w ,  

and have de t e rmined  t h a t  all l e g a l  questions may be  r e a d i l y  dec ided  w i t h o u t  

t h e  necessity for, o r  d e l a y  occas ioned  b y ,  f u r t h e r  b r i e f i n g  o r  argument.  

Our d e t e r m i n a t i o n s  conce rn ing  issues of law follcrw, On t h e  basis of  our 

c o n c l u s i o n s ,  we are i n  a p i e o n  t o  enter an  o r d e r  t o  show cause why a 

final judgment shou ld  no t  b e  e n t e r e d .  

Be fo re  address ing  t h e  questions of payments on t h e  claim, however, 

w e  w i l l  d i s p o s e  o f  one p e r i p h e r a l  i s s u e  raised by p l a i n t i f f s .  I n  plaintiffs' 

p r e t r i a l  s t a t e m e n t  of July 16,  1973, ' p l a i n t i f f s  Dropose a change i n  

f i n d i n g  7. P l a i n t i f f s '  concern  i s  w i t h  the nature of w n g r e s s i o n a l  a c t i o n  
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i n  passing t h e  Act of  Apr i l  27, 1904, 33 S t a t .  319. P l a i n t i f f s  po in t  t o  

language i n  the  opinion,  30 Ind. C1.  Comm. a t  472, t h a t  s t a t e s  t h a t  

Congress amended t h e  agreement of 1901 u n i l a t e r a l l y  and without t h e  

consent o r  p a r t i c i p a t i o n  of t h e  Ind ians  by passing t he  1904 a c t .  Finding 

7 is  no t  complete i n  t h i s  regard ,  and we have amended i t  i n  accord wi th  

the  evidence of record.  

We now proceed t o  cons ider  t h e  payments on t h e  claim. 

Amounts and Dates of Payments 

The p a r t i e s  a r e  i n  agreement concerning t he  amounts and d a t e s  of 

payments. Their  only disagreement concerns the  a l l owab i l i t y  of two small 

payments made by defendant.  These payments were of i n t e r e s t  earned on 

por t ions  of defendant ' s  payments on t h e  c la im which had been placed i n  

i n t e r e s t -bea r ing  accounts.  The payments were not  made ou t  of funds appro- 

p r i a t e d  by defendant,  bu t  were i n t e r e s t  t h a t  ~ l a i n t i f f s '  funds had earned. 

Such payments a r e  no t  a l lowable  as payments on t h e  claim. See Cherokee 

Nation v. United S t a t e s ,  Docket 173-A, 27 Ind. C1.  Corn. 23 (19721, 

a f f ' d  i n  p a r t ,  rev 'd  i n  p a r t ,  200 C t .  C1.  583 (1973). 

Since defendant is not  claiming g r a t u i t i e s  i n  t h i s  proceeding, w e  

do not  dec ide  whether t he se  i n t e r e s t  payments a r e  deduc t ib le  a s  g r a t u i t i e s ,  

as was considered by t h e  Court of Claims i n  a f f i rming  i n  p a r t  and revers ing  

i n  p a r t  t h e  Commission's Cherokee dec i s ion .  

The expendi tures  made by defendant which a r e  a l lowable  as payments 

on t h e  c la im may be represen ted  i n  t abu l a r  form as follows: 
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Item - 
2a - 2e 

3a, 3b, 4 

5 

6 

TABLE I 

Amount 

$ 79,852.00 

52,000.00 

3,120.00 

3 7 5 , 5 4 2 . 7 9  

Date of Payment 

January 1, 1892 

May 20, 1904 

July 1, 1910 

May 1, 1907 

Method of Computation 

We decided i n  our  e a r l i e r  opinion t h a t  a r a t e  of 5 p e r c e n t  is a p p l i -  

cab le  as a measure of just compensation i n  this proceeding.  However, t h e  

parties i n  t h e i r  pretrial s ta tements  u s e  markedly d i f f e r e n t  methods of 

computing just compensation. 

The d a t e s  of payment agreed on above are not identical with the dates 

of v a l u a t i o n  p rev ious ly  determined herein. As t o  a l l  items except  I t e m  5 ,  

t h e  d a t e s  o f  payment precede the  d a t e s  of v a l u a t i o n .  The difference 

between the part ies  concerns the consequences of this f a c t .  

P l a i n t i f f s  allege that t h e r e  is no precedent  d e a l i n g  with prepayments. 

P l a i n t i f f s  submit  t h a t  t h e  judgment on a l l  items other  than Item 5 should 

be computed by f i g u r i n g  i n t e r e s t  t o  June 30, 1973, and adding this t o  the 

p r i n c i p a l  of t h e  award. Then the  payments on t h e  c la im shou ld  be deducted 

from t h e  t o t a l .  Computed accord ing ly ,  and i n c l u d i n g  their computations 

f o r  item 5 (which are discussed separately b e l m ) ,  p l a i n t i f f s  arrive at 

a judgment f i g u r e ,  as of June 30, 1973, of $9,922,425. 

Defendant, on t h e  o t h e r  hand, c a l c u l a t e s  i n t e r e a t  on the debt on one 
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s i d e ,  and  i n t e r e s t  o n  t h e  payments  o n  t h e  o t h e r .  Then t o t a l  payments  and 

i n t e r e s t  on  e a c h  i t e m  a r e  d e d u c t e d  f rom t h e  t o t a l  award and i n t e r e s t  

t h e r e o n .  Computing a c c o r d i n g l y ,  defendant a r r i v e s  a t  a judgment  f i g u r e ,  

as  of J u n e  30, 1973, of $8 ,125 ,931 .  

P l a i n t i f f s '  c o n t e n t i o n  as  t o  c o m p u t a t i o n  is p l a i n l y  w i t h o u t  merit. 

If  payment i s  made s i m u l t a n e o u s l y  w i t h  e x t i n g u i s h m e n t  o f  t i t l e ,  o r  l a t e r ,  

payment is d e d u c t e d  f rom t h e  v a l u e  and  i n t e r e s t  r u n s  on t h e  r ema inde r  ( a s  

p l a i n t i f f s  concede  w i t h  r e s p e c t  t o  I t e m  5 ) .  The e f f e c t  of p l a i n t i f f s '  

c o n t e n t i o n  is to p e n a l i z e  d e f e n d a n t  f o r  p repayment .  T h e r e  is no p r e c e d e n t  

f o r  t h i s  p r o p o s i t i o n ,  and we r e j e c t  it. 

The r e m a i n i n g  q u e s t i o n  a s  to payments ,  t h e r e f o r e ,  is whe the r  d e f e n d a n t  

shou ld  h e  a l l o w e d  t o  c r e d i t  i n t e r e s t  on t h e  prepayments  d u r i n g  t h e  i n t e r v a l  

between t h e  d a t e  o f  payment and  t h e  d a t e  of  v a l u a t i o n ,  We t h i n k  n o t .  

T h e  p a r t i e s  d i d  n o t  a t  t h e  t i m e  o f  payment c o n s i d e r  t h e  e x p e n d i t u r e s  

t o  b e  p r epaymen t s .  The da tes  of e x t i n g u i s h m e n t  o f  t i t l e ,  b a s e d  on 

median d a t e s  o f  p a t e n t  and median dates o f  e n t r y ,  a r e  a r t i f i c i a l  con- 

s t r u c t s  f o r  p u r p o s e s  of v a l u a t i o n .  Defendant a rgued  i n  t h e  v a l u a t i o n  

phase t h a t  t h e  d a t e  of t a k i n g  as t o  t h e  c r u c i a l  i t e m  6 l a n d s  was b e f o r e  

t h e  d a t e  o f  pnvment.  (See f i n d i n g  9 ,  s u p r a . )  I n  t h e s e  c i r c u m s t a n c e s ,  wc 

t h i n k  i t  a p p r o p r i a t e  t o  d e d u c t  payments  f rom marke t  v a l u e  as  o f  t h e  va lua -  

t i o n  da t e ,  and compute t h e  i n t e r e s t  on t h e  amounts  owing from t h a t  d a t c .  

With r e g a r d  t o  i n s t a n c e s  i n  wh ich  payment i s  made a f t e r  t h e  v a l u a t i o n  

d a t e ,  as i s  t h e  case c o n c e r n i n g  I t e m  5 ,  the a p p l i c a b l e  method o f  compu- 

t a t i o n  of j u s t  compensa t i on  is w e l l  e s t a b l i s h e d .  U i n t a h  and White  River  



Bands v.  - United States, 139 Ct. C1. 1, 11, 152 F. Supp. 953, 959 (1957); 

Ponca T r i b e  v ,  United States, Docket 3 2 3 ,  24  Ind. C1. C u m .  339, 347-48 

(1970), a f f ' d  i n  p a r t ,  remanded in part, 197 Ct. C1. 1065 (1972); - Three 

Affiliated Tribes  of Fort Berthold Reservation v.  U n i t e d  States,  Docket 

350-P, 28 Ind .  C1.  Cocun. 264 (1972).  appeal docketed, No. 17-72 ,  C t .  Cl., 

Dec. 21, 1972. 

The payment i s  apportioned a s  between pr inc ipal  and interest owing 

to d a t e  of p a - p e n t  by t h e  following formula: 

Pr lnc i p a l  plus accumulated interest I Amount of payment 
Princ i p a l  Portion of payment 

allocated t o  princ ipal  

With rcspcct to  l t em 5 ,  t h e  payment of $3,120 was made on July 1, 

1910, six years and 28 days after t h c  valuation date  of June 2 ,  1901. We 

caLculate that  t h e  accumulated i n t e r e s t  owing on the $7,000 principal 

a t  the time of payment was $ 2 , 1 2 6 . 8 5 .  Us ing  the foregoing formula, w e  

a r r i v e  a t  t h e  f o l l o w i ~ r g  equation to determine the portion of the payment 

a l loca ted  to p r i n c i p a l :  

The c a l c u l a t i o n s  of t h e  parties with respect to ltem 5, which have 

somewhat d i f f e r e n t  bases frm the foregoing are rejected. 

Computations of Interest  and Unpaid Principal  

We are now i n  a p o s i t i o n  to compute t h e  final award i n  t h i s  case. 

We w i l l  s t a r t  w i t h  Item 5 ,  which involves re la t ive ly  complicated compu- 

La t i o n s .  
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A s  w e  have s t a t e d  above,  $3,120 was pa id  f o r  t h e  I tem 5 l a n d s ,  

of which $2,392.94 is a l l o c a t e d  t o  principal. The remainder of t h e  

payment, $727.06, is a l l o c a t e d  t o  i n t e r e s t .  The i n t e r e s t  due as  of  

t h e  da t e  of payment was $2,126.85. (That  i s ,  5 pe rcen t  a p p l i c d  t o  

t h e  v a l u a t i o n  of  $7,000 from v a l u a t i o n  d a t e  t o  t h e  d a t e  o f  payment.) 

The amount of i n t e r e s t  unpaid  a f t e r  t h e  payment ($2,126.85 l e s s  $727.06) 

t h e r e f o r e  was $1,399.79. 

The amount of  p r i n c i p a l  unpaid ($7,000 l e s s  $2,392.94) was 

$4,607.06. I n t e r e s t  computed on t h e  unpaid p r i n c i p a l  from and in-  

c l u d i n g  d a t e  of  pavment through December 31 ,  1973 totals $14,628.36. 

We may t h e r e f o r e  c a l c u l a t e  t h e  t o t a l  due p l a i n t i f f s  under  Item 

5 a s  fo l lows :  

I n t e r e s t  from d a t e  of payment $14,628.36 
Unpaid i n t e r e s t  as  of d a t e o f  payment 1,399.79 
Unpaid p r i n c i p a l  4,607.06 

T o t a l  $20,635.21 

A s  t o  t h e  o t h e r  payments made by d e f e n d a n t ,  t h e  f o l l o w i n g  r e c a p i t u -  

l a t i o n  shows t h e  payments a p p l i e d  t o  t h e  v a l u a t i o n  f i g u r e s  p r e v i o u s l y  

determined h e r e i n ,  and t h e  r e s u l t a n t  b a l a n c e s  t o  which i n t e r e s t  

must h e  a p p l i e d  t o  a r r i v e  a t  j u s t  compensat ion ,  
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TABLE IT 

I tern - Acreage Payment &/ Value Balance 

1 11,313.08 $ N o n e  $ 55,236.19 $ 55,236.19 

11 The $78,852 payment (finding 28) f o r  Item 2 l ands  is - 
prora ted  among Items ?a t h rough  Ze. The $52,000 payment 
( f i n d i n g  2 9 )  f o r  Item 3 and 4 l a n d s  i s  p r o r a t e d  among 
Items 3a, 3b and 4 .  

2/ Computations f o r  Item 5 d i s c u s s e d  above. - 
3 /  Excludes  l o s s  of u s e  of 11,313.08 acres of Item 1 land. - 

Using t he  above balances,  w e  may compute t h e  just compensation owed 

p l a i n t i f f  measured by interest  a t  5 percent per year as i n  t h e  fol lowing 

tab le :  
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Item Acreages - Value Date 

1/1/1880 

1/1/1897 

1/7/1897 

10/10/1895 

2/5/1885 

2/23/1884 

7/15/1904 

7/8/1904 

6/2/1904 

6/2/1904 

1/1/1910 

TABLE 111 

P r i n c i p a l  11 Simple I n t e r e s t  2/ T o t a l  

$ 55,236.19 $ 259,610.09 $ 314,846.28 

329,586.72 1,268,908.87 1,598,495.59 

1,867.85 7,189.68 9,057.53 

9,758.01 38,165.85 47,923.86 

1,925.30 8,558.36 10,483.66 

3,857.12 17,329.11 21,186.23 

61,478.40 213,528.26 275,006.66 

63,827.89 221,749.60 285,577.49 

30,468.71 106,003.64 136,472.35 

4,607.06 16,028.15 21 2 0 , 6 3 5 . 2 1  

1,325,549.21 4,241,757.47 5,567,306.68 

$1,888,162.46 $6,398,529.0R $8,286,991.54 

1/ R e f l e c t i n g  ba lance  i n  Table  11, above. - 
2/ Simple i n t e r e s t  a t  5 pe r  c e n t  pe r  annum from and inc lud ing  - 

v a l u e  da tes  through December 3 1 ,  1973. 

3 /  See e x p l a n a t i o n  above. - 
41 Excludes l o s s  of u s e  of 11,313.08 a c r e s  of I t c b m  1 land .  - 

Conclusions of Law 

The Commission, f o r  t h e  reasons  expressed above, concludes as a 

m a t t e r  of  l a w  as  fo l lows :  
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1. That defendant  be  c r e d i t e d  wi th  t h e  sum of $507,394.79 i n  pay- 

ments a g a i n s t  t h e  g r o s s  judgments for  Items 2 ,  3 ,  4 and 6 ,  and w i t h  

t h e  sum of $3,120 a g a i n s t  t h e  g r o s s  judgment and damages measured by 

I n t e r e s t  for I tem 5. 

2 .  That by agreement of t h e  p a r t i e s ,  de fendan t  r e s e r v e s  t h e  r i g h t  

t o  a s s e r t  any o f f s e t  f o r  g r a t u i t i e s  t h a t  de fendan t ,  now o r  h e r e a f t e r ,  

may have a g a i n s t  p l a i n t i f f s ,  i n  any o t h e r  claim of p l a i n t i f f s '  b e f o r e  

t h e  Com~nissicrn. 

3. T h a t  p l a i n t i f f s  have and recover from defendant  t h e  sum of 

$8,286,991.54, as h e r e i n a f t e r  s e t  f o r t h :  

For item 1 t h e  p l a i n t i f f s  are e n t i t l e d  t o  recover $55,236.19 plus 

a s u m  measured by i n t e r e s t  a t  5 percen t  p e r  annum f r o m  and i n c l u d i n g  

Janua ry  1, 1880, through December 31, 1973 ,  which amounts t o  $259,610.09, 

for a t o t a l  of $314,846.28 as of December 31, 1973. 

For i t em 2a t h e  p l a i n t i f f s  are e n t i t l e d  t o  recover  $329,586.72, p l u s  

a sum measured by i n t e r e s t  a t  5 percen t  p e r  annum from and i n c l u d i n g  

January 1, 1897, through December 31,  1973, which amounts t o  $1,263,908.87, 

f o r  a t o t a l  of  $1,598,495.59 a s  of December 31, 1973. 

For item 2b t h e  p l a i n t i f f s  are e n t i t l e d  t o  recover  $1,867.85,  p l u s  

3 sum measured by i n t e r e s t  a t  5 percent  p e r  annum from and i n c l u d i n g  

January 7 ,  1897, through December 31, 1973, which amounts to $7,189.68, 

far  a tota l  of $9,057.53 as of December 31, 1973. 



33 Ind.  C l .  Corn. 5 1  61 

For i t em 2c t h e  p l a i n t i f f s  are e n t i t l e d  t o  recover  $9,758.01, p l u s  

a sum measured by i n t e r e s t  the reon  a t  5 pe rcen t  pe r  annum from and 

i n c l u d i n g  October 1 0 ,  1895, through Decembcr 31,  1973, which amounts 

t o  $38,165.85 f o r  a t o t a l  of $47,923.86 a s  of December 31, 1973. 

For i t em 2d t h e  p l a i n t i f f s  are e n t i t l e d  t o  recover  $1,925.30, p l u s  

a s u m  measured by i n t e r e s t  a t  5 p e r c e n t  p e r  annum from and i n c l u d i n g  

February 5 ,  1885, through December 31,  1973, which amounts t o  $8,558.36,  

f o r  a t o t a l  of $10,483.66 as of December 31, 1973. 

For i tem 2e t h e  p l a i n t i f f s  a r e  e n t i t l e d  t o  recover  $3,857.12, p l u s  

a sum measured by i n t e r e s t  a t  5 p e r c e n t  p e r  annum from and i n c l u d i n g  

February 23, 1884, through December 31, 1973, which amounts t o  $17,329.11 

f o r  3 t o t a l  of $21,186.23 as  of December 31, 1973. 

For i t em 3a t h e  p l a i n t i f f s  a r e  e n t i t l e d  t o  recover  $61,478.40, p l u s  

a sum measured by i n t e r e s t  a t  t h e  r a t e  of 5 pe rcen t  p e r  annum from and 

i n c l u d i n g  J u l y  15 ,  1904,  through December 31, 1973, which amounts t o  

$213,528.26, f o r  a t o t a l  of $275,006.66 as of December 31, 1973. 

For i tem 3b t h e  p l a i n t i f f s  are e n t i t l e d  t o  recover  $63,827.89, p lus  

3 sum measured by i n t e r e s t  a t  t h e  r a t e  of 5 pe rcen t  per annum from and 

i n c l u d i n g  J u l y  8, 1904,  through December 31, 1973, which amounts t o  

$221,749.60 f o r  a t o t a l  of $285,577.49 a s  of December 3 1 ,  1973. 

For i tem 4 t h e  p l a i n t i f f s  a r e  e n t i t l e d  t o  r ecover  $30,468.71, plus 

3 sum measured by i n t e r e s t  a t  t h e  r a t e  of  5 pe rcen t  per annum from and 

inc lud ing  June 2,  1904, through December 31, 1973, which amounts t o  

$106,003.64 f o r  a t o t a l  of $136,472.35 as of December 31, 1973. 
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For item 5 the  p l a i n t i f f s  are entitled to  recover  $7,000.00, less a 

port ion of a payment of $3,120.00 made 6 years and 28 days after the 

value date; that such payment shall be apportioned between principal  and 

i n t e r e s t ,  with application of $2,392.94 applied to  p r i n c i p a l  and $727.06 

applied to  interest  accruing between the value date of June 2, 1904, and 

date of payment of Ju ly  1, 1910; and that the unpaid interest on date of 

payment was $1,399.79,  which, added t o  interest at 5 percent per annum 

on the unpaid balance of $4,607.06,  amounts to $16,028.15 through 

December 31, 1973, and, added to the principal of $4,607.06, makes a 

total of $20,635.21,  as of December 31 ,  1973. 

For item 6 the p l a i n t i f f s  are e n t i t l e d  to recover $ 1 , 3 2 5 , 5 4 9 . 2 1 ,  plus 

a aum measured by interest a t  the rate of  5 percent per  annum from and 

including January 1,  1910, through December 31, 1973, which amounts to  

$4,241,757.47,  for o t o t a l  of $5,567,306.68 as of December 31, 1973. 

For the reasons stated here in ,  we w i l l  issue an order to show cause 

why a f i n a l  award f o r  $8 ,286 ,991 .54 ,  p l u s  s imple  interest at 5 percent 

per annum on the p r i n c i p a l  sum of $1,888,162.46 from and inc lud ing  January 1 ,  

1974, until paid,  should not be entered, 

7.04, ,- -- 
We concur: , Commissioner 


