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BEFORE THE INDIAN CLAIMS COMMISSION 

GILA RIVER PIMA-MARICOPA INDIAN ) 
COMMUNITY, et a l . ,  ) 

1 
P l a i n t  i f f  , 1 

v. 1 
) 

THE UNITED STATES OF AMERICA, 1 
1 

Defendant. 1 

Docket No. 236-E 

Decided: J a n u a r y  10, 1974 

F I N D I N G S  OF FACT 

The Commission makes t h e  fo l lowing  f i n d i n g s  of f a c t :  

1. Capaci ty  t o  Mainta in  S u i t ,  As h e r e t o f o r e  found by t h e  Commission 

i n  G i l a  River Pima-Maricopa Ind ian  Community v. United S t a t e s ,  Docket 

228, 24 Ind. C 1 .  Comm. 301, a t  312-313, t h e  p l a i n t i f f  i s  an i d e n t i f i a b l e  

group of American Ind ians  r e s i d i n g  on t h e  G i l a  River Ind ian  Reservat ion,  

and has  the c a p a c i t y  t o  main ta in  t h i s  a c t i o n  under t h e  p r o v i s i o n s  of t h e  

Ind ian  Claims Commission Act. 

2. Nature of S u i t .  The c l a i m  a s s e r t e d  under Sec t ion  2 ,  Clause 2 of 

t h e  Indian Claims Commission Act (25 U.S.C. §70a(2) ) ,  is t h a t  defendant  

wrongful ly  charged p l a i n t i f f  o p e r a t i o n  and maintenance charges  i n  

connect ion w i t h  t h e  d e l i v e r y  of water  t o  i t s  lands w i t h i n  t he  San Car los  

I r r i g a t i o n  P r o j e c t  ( h e r e i n a f t e r ,  San Car los  P r o j e c t ) ,  P l a i n t i f f  seeks  t o  

recover  all amounts as  were assessed  and pa id  by them f o r  o p e r a t i o n  and 

maintenance s i n c e  1937, excluding t h e  amounts paid  by defendant on behalf  

of  p l a i n t i f f  t o  make up d e f i c i t s  i n  such payments. 
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3.  Early Irrigation of Ci la  River. P l a i n t i f f  Indians  have 

occupied t h e  general area now designated s s  t h e  Cila River Indian Reser- 

vation from time inmenorial. Archeological evidence and the later  

r e p o r t s  of S p a n i s h  and missionary visitors i n  t h e  area i n  t h e  1 6 t h  

century d f s c l o s e s  t h j t  p l a i n t  i f f  ' s  predecessors practiced r e l a t i v e l y  

advanced fm-m of irrigation farming, t h e  principal basis of their 

subsistence. I;). t l bc  arid L9t h century, p l a i n t  iff's agr icu l tura l  

a c t i v i t i e s  were conccnt~ated  along both sides of the Gila River from 

the conf l ~ ! l c c  of t h e  Gila and S a l t  Rivers to Sacaton, Arizona. The 

C i l a  R iver  was primary source of water and, u n t i l  white 

set t lers  rcrttpied t h e  upper valleys of t h e  Gi la  R i v e r  i n  t h e  late 

1860's. p l a i n t i f f  pnjoyrd unrestr ic ted  u s e  of i t 8  waters.  In a 1935 

water r i g h t s  a d j u d i c a t i o n  of Gila River water, the Pirma Indians  were 

decreed to  have t h e  f i r s t  p r i o r i t y  t o  d iver t  waters i n  the amount of 

210,000 acre  f e e t  per season as of an immemoriiil daze  of priority. 

4. I n i t i a l  Recognition of Water Problem on Gila R i v e r .  The 

f i r s t  o f f i c i a l  ment ion of n shortage of water f c r  i r r i g a t i o n  on 

p l a i n t i f f ' s  lands is found in t h e  1871 report of Captain F .  E .  Crossrun,  

who es tab l i shed  t h e  I n d i m  agency a t  Sncaton in 1869. Excerpts of 

t h i s  report along w i t h  a number of others  of s imi lar  import are reprinted 

i n  llouse Comitter on Ind ian  Af fa i r s ,  information on 5 . 9 6 6 .  68th Cong., - 
1st Sess., pp 47-58 ( 1 9 2 4 ) .  The earliest recotmendstion suggest ing 

a reservoir on t h e  Gila River as a means of supply ing  p l a i n t i f f  
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Ind ians  w i t h  a s t e a d y  f low of water  was made by Ind ian  Agent C. W. Crouse 

i n  his annual  r e p o r t  t o  t h e  S e c r e t a r y  of I n t e r i o r  i n  1890. M r .  Crouse 

s t a t e d  i n  p a r t :  

There is  n o t  an  a c r e  of t h e  four  r e s e r v a t i o n s  of t h i s  
agency t h a t  w i l l  produce any kind of c e r e a l  wi thout  
i r r i g a t i o n .  . . Now, t h e  c h i e f  d i f f i c u l t y  i s  t o  s e c u r e  
f o r  t h e  Ind ian  h i s  proper s h a r e  of t h e  water .  A l l  
k i n d s  of schemes a r e  planned t o  rob  him of what he  had 
formerly ,  which is  n o t  s u f f i c i e n t  f o r  h i s  p resen t  needs.  
A s t o r a g e  r e s e r v o i r  f o r  t h e s e  Ind ians ,  o r  a  b o u n t i f u l  
and permanent i n t e r e s t  i n  a  r e s e r v o i r  o r  c a n a l ,  would 
c e r t a i n l y  be n o t  o n l y  a humane a c t  b u t  a n  economical 
o u t l a y  of funds  f o r  wi thout  i t  t h e s e  people  w i l l  soon 
c e a s e  t o  be s t y l e d  ' s e l f - s u p p o r t i n g . '  [House Exec. Docs., 
5 l s t  Cong. , 2nd Sess. , Vol. 12 ,  p. 5  (1890-91)] 

5. F i r s t  I r r i g a t i o n  P r o j e c t s  on Gi la  River.  Beginning i n  1898, d i r e c t  

congress iona l  concern w i t h  t h e  r a p i d l y  d e p l e t i n g  water  supply  on t h e  Gi la  

River Ind ian  Reservat ion was manifes ted by t h e  i n c l u s i o n  i n  t h e  appropr ia -  

t i o n  a c t  of J u l y  1, 1898 . (30  S t a t .  571, 594) f o r  t h e  Bureau of Indian 

A f f a i r s  of funds  f o r  i n v e s t i g a t i n g  t h e  f e a s i b i l i t y  and t o t a l  c o s t  of t h e  

c o n s t r u c t i o n  of a  dam a c r o s s  t h e  G i l a  River near  p l a i n t i f f ' s  r e s e r v a t i o n .  

Under t h e  Act of March 3 ,  1903 (32 S t a t .  982, 997),  which provided $150,000 

f o r  g e n e r a l  i r r i g a t i o n  works t o  be admin i s te red  under t h e  a u t h o r i t y  and 

d i s c r e t i o n  of t h e  S e c r e t a r y  of I n t e r i o r ,  a  program of d r i l l i n g  wells was 

inaugurated on p l a i n t i f f ' s  l ands .  More e x t e n s i v e  i r r i g a t i o n  works on t h e  

r e s e r v a t i o n  were provided f o r  i n  S e c t i o n  10  of t h e  A c t  of March 3, 1905 

(33 S t a t .  1048, 1081),  wi th  a  l i m i t  i n  c o s t  of $540,000. Subsequent 

a p p r o p r i a t i o n  a c t s  passed between 1906 and 1919 provided funds  f o r  t h e  

cont inuance of t h e  i r r i g a t i o n  p r o j e c t s  a u t h o r i z e d  by t h e  1905 a c t ,  supra ,  

and a l s o  provided f o r  a d d i t i o n a l  i r r i g a t i o n  p r o j e c t s ,  inc lud ing  d i v e r s i o n  



dams and re la ted .  controliing works designed t o  s e r v e ,  a t  l e a s t  i n  p a r t ,  

p l a i n t i f f ' s  l a n d s .  O f  p a r t i c u l a r  importance was t h e  Act of Play 18 ,  1916 

(39  S t a t .  l23), which provided funds f o r  d i v e r s i o n  dams on the Gila 

Reservat ion and i n  t h e  F lo rence ,  Ar izona,  area, which dams were completed 

i n  1922  and 1925, r e s p e c t i v e l y .  

6. Engineer ing S t u d i e s  on San Carlos  P r o j e c t .  The a c t s  c i t e d  i n  

Findinp. 5, s u p r a ,  and t h e  works they a u t h o r i z e d ,  gave o n l y  p a r t i a l  relief 

t o  t h e  I n d i a n s ,  tnese i r r i g a t i o n  p r o j e c t s  making up o n l y  a p a r t  of t h e  

t o t a l  recorraend~t ior ls  of t h e  e x p e r t s  who had inade comprehensive s t u d i e s  o f  

t h e  G i l a  Kivcr water  problems. These r e p o r t s  i n c l u d e  a n  e a r l y  one completed 

in 1836 by A r t h u r  P.  Davls, hydrographer f o r  t h e  Bureau of  Reclamation.  

Th i s  r e p o r t  appears a s  Sen. Doc. No. 2 7 ,  5 4 t h  Cong., 2nd Sess. (1897). 

D r .  Dav i s ' s  p r i n c i p a l  recommendation c a l l e d  f o r  t h e  c o n s t r u c t i o n  of a 

s t o r a g e  r e s e r v o i r  a t  an  i n i t i a l  c o s t  of $2 ,244 ,000 .  T h i s  r e p o r t  l e d  t o  

t h e  f e a s i b i l i t y  s t u d y  a u t h o r i z e d  by t h e  Act of  J u l y  1, 1898, supra .  The 

second r e p o r t ,  t h a t  env i sag ing  t h e  t o t a l  San C a r l o s  I r r i g a t i o n  P r o j e c t ,  

was prepared  by the Chief Engineer of t h e  I r r i g a t i o n  S e r v i c e ,  Department 

of t h e  I n t e r i o r ,  and completed on November 1, 1915. T h i s  r e p o r t  i s  

r e p r i n t e d  i n  Hearings on The Condi t ion of Var ious  T r i b e s  o f  I n d i a n s ,  

House Comm. or: Indian A f f a i r s ,  66 th  C ~ n g . ~  1st Sess. ,  Vol. 11, Appendixes 

(1919). The r e p o r t  recommends t h a t  t h e  San Carlos P r c j e c t ,  which was t o  

i n c l u d e  a s t o r a g e  dam and r e s e r v o i r ,  be carried o u t  by t h e  United S t a t e s .  

7 .  Longust.  of Early Acts  R e l a t i n g  t o  Cos t s .  Each of t h e  

a p p r o p r i a t i o n  a c t s  cited i n  Finding 5,  s u p r a ,  made some p r o v i s i o n  i n  
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g e n e r a l  terms f o r  t h e  payment of the c o n s t r u c t i o n  c o s t s  a s  w e l l  as 

o p e r a t i o n  c o s t s .  S e c t i o n  10 of t h e  Act of  March 3, 1905, supra ,  which 

provided t h e  p r i n c i p a l  impetus f o r  beginning the i r r i g a t i o n  system on 

t h e  G i l a  River  Ind ian  Reservat ion,  provided wi th  r e s p e c t  t o  c o s t s ,  the 

fol lowing : 

. . . Provided f u r t h e r ,  That when said i r r i g a t i o n  
system i s  i n  s u c c e s s f u l  o p e r a t i o n  and t h e  Ind ians  have 
become s e l f - s u p p o r t i n g  t h e  c o s t  of o p e r a t i n g  t h e  said 
system s h a l l  be e q u i t a b l y  appor t ioned upon t h e  l ands  
i r r i g a t e d  and t o  t h e  annual  charge s h a l l  be added an 
amount s u f f i c i e n t  t o  pay back i n t o  t h e  Treasury t h e  c o s t  
of t h e  work w i t h i n  t h i r t y  y e a r s ,  s u i t a b l e  deduc t ions  
being made f o r  t h e  amounts received from d i s p o s a l  of  
l a n d s  which now form a p a r t  of t h e  s a id  r e s e r v a t i o n .  . . 

The same p r o v i s i o n  was repea ted  i n  t h e  Act of June  2 1 ,  1906 (34 S t a t .  325, 

3 3 3 ) ,  prov id ing  a d d i t i o n a l  funds  f o r  t h e  p r o j e c t .  The Act of A p r i l  4 ,  

1910 (36 S t a t .  269, 272), provided for repayment i n  accordance wi th  t h e  

p r o v i s i o n s  of t h e  1905 ac t ,  supra.  The Act of August 24,  1912 (37 S t a t .  

518, 522),  a p p r o p r i a t i n g  maintenance funds  made such funds re imbursable  

"as and when funds  may be a v a i l a b l e  the re for" .  A s i m i l a r  a p p r o p r i a t i o n  i n  

t h e  A c t  of August  1, 1914 (38 S t a t .  582, 587) was made re imbursable  "from 

and funds  of s a i d  I n d i a n s  [Pima] now o r  h e r e a f t e r  ava i l ab le" .  Funds 

appropr ia ted  under the  Act of May 18 ,  1916, s u p r a ,  which a c t  au thor ized  

the  l a r g e  diversion dams near  F lo rence  and Sacaton,  Arizona,  were made 

re imbursable  i n  accordance w i t h  t h e  p r o v i s i o n s  of the 1912 a c t ,  supra .  

The Acts  of  March 2 ,  1917 (39 S t a t .  969, 974), May 25, 1918 (40 S t a t .  

561, 568), and June 30, 1919 (41 S t a t .  3 ,  lo), a l l  a p p l i e d  t h e  1912 

p r o v i s i o n s  t o  a p p r o p r i a t i o n s  f o r  c o n t i n u i n g  t h e  work on those  p r o j e c t s  

on t h e  G i l a  River .  



8 -  Sari Carlos I rr iga t ion  Act .  The San Carlos Irrigation Project ,  

vh ich  now i n c l u d e s ,  by merger under t h e  Act of March 7 ,  1928 ( 4 5  Stat .  

200). pro jec t s  authorized under the a c t s  r i z 4  above,  reached i t s  f i n a l  

stage i n  the* construct ion of t h e  Coolidgc Dan, under t h e  provis ion of 

the Act of June 7 ,  1924 (!43 S t a t .  4751, hereinafter referred t o  a s  t h e  

San Carlos A c t .  

Sec. 1 of  :he San Cdrlos A c t  states that the works included i n  the  

San Carlos I r r i g ~ t i o r l  P r o j e c t  were t o  be constructed ''as contemplated" 

i n  the Chie f  Engineer's rcport of November 1 ,  1915 (see Finding No. 6,  

supra) .  Tt l i s  report ,  which was before Congress during i ts  de l ibera t ions  

on S.966 ,  and which bccame t h e  San Carlos  Act,  discloses  some of t h e  

p r i n c i p a l  cons iderat  i o n s  which l e d  t o  the  l a d s  enactment. I n  a re- 

~ a p i t ~ l i ~ t i ~ n ,  t h e  rcport s t a t e s  as follows: 

. . . The d a t a  col lected i n  the compilstion of t h e  
h i s t o r y  o i  i r r i g a t i o n  i n  the Gila River b a s i n  shows that  
i r r i g a t i o n  wejs practiced during p r e h i s t o r i c  times by t h e  
Pima Ind ians  o n  thc Gila River Indian Rrservat ion,  and 
has been rottt inued by them on the same: J;lnd u n t i l  the 
present  d a t e .  . . The C i l a  River Indian Reservation 
therefore has  t h e  f i r s t  r ight s  to t h e  m t u r s  of t h e  
C i l s  River.  . . . [p .  93.1  

. . . I f   he San Carlos Reservoir i s  not constructed 
i n  t h e  immediate f u t u r e  some r-ther m a n s  must be found 
to supply watcr for the i r r iga t ion  of lands  belonging t o  
t h e  Ptma Indians  on the Gila River Ind ian  Reservation. 

The fac t s  here in  rcciced sh3w :hat thcir rights in t h e  
waters of t h e  Cila River a n t t d a c ~  and i t  is he1 i eved  are 
super ior ,  l e g a l l y  and morally,  t o  any and a l l  o f  t h e  
r ights  of the  whites. . . 100.] 



33 I n d .  C1. Comm. 18 

. . . The San  C a r l o s  p r o j e c t  i s  p r i m a r i l y  3n  I n d i a n  
r e l i e f  p r o j e c t  and  t h e  I n d i a n s  s h o u l d  t h e r e f o r e  be given 
f i r s t  c o n s i d e r a t i o n .  . . [ p .  260.1 

9.  L e g i s l a t i v e  H i s t o r y :  H e a r i n g s  on  S .  966 .  With  t e c h n i c a l  

e n g i n e e r i n g  r e p o r t s  a s  background ,  C o n g r e s s  resumed f i n a l  c o n s i d e r a t i o n  

of l e g i s l a t i o n  d e a l i n g  w i t h  t h e  c o n c l u d i n g  phase of t h e  San  C a r l o s  P ro -  

j e c t .  The House Commit tee  o n  I n d i a n  Affairs h e l d  h e a r i n g s  o n  

S .966  i n  A p r i l  1924 .  S e n a t o r  Hayden, t es t i fL ing  b e f o r e  t h a t  Commit tee ,  

had t h e  f o l l o w i n g  t o  s a y  i n  h i s  i n t r o d u c t o r y  s t a t e m e n t :  

. . . T h e r e  is no q u e s t i o n  a b o u t  t h e  f e a s i h i l i t y  of  
t h e  San  C a r l o s  p r o j e c t .  Every  board  of  e n g i n e e r s  t h a t  
h a s  examined i n t o  i t  h a s  pronounced t h e  p l a n  of r e c l a -  
m a t i o n  t o  be  e n t i r e l y  p r a c t i c a l .  Thc engineers know 
what  t o  do .  A l l  t h a t  i s  needed is  t h e  money t o  pay f o r  
t h e  work. The  f a c t  t h a t  t h e  Pima I n d i a n s ,  wards  of  t h e  
F e d e r a l  Government ,  a r e  t o  be  among t h e  ch ie f  b c n c f i c i a r i c s  
and t h e  f u r t h e r  f a c t  t h a t  t h e  e n t e r p r i s e  i s  of s u c h  magni- 
t u d e  t h a t  i t  c o u l d  n o t  be u n d e r t a k e n  by p r i v a t e  i n t e r e s t s  
f u l l y  j u s t i f i e s  t h e  Un i t ed  S t a t e s  i n  p r o v i d i n g  t h e  
n e c e s s a r y  f u n d s .  . . . [ H e a r i n g s  o n  S.366, House Comm. on  
I n d i a n  A f f a i r s ,  6 8 t h  Cong. ,  1st S t s s . ,  p .  2 (1924)  . ]  

T e s t i f y i n g  f u r t h e r  o n  t h e  San C a r l o s  P r o j e c t  and thc n e c e s s i t y  of 

r e s t o r i n g  water r i g h t s  t o  p l a i n t i f f  I n d i a n s ,  S e n a t o r  Hayden stated:  

. . . The  I n d i a n s  c a n  n o t  pay  f o r  t h e  p r o j e c t  t h e m s e l v e s ,  
b u t  i f  Congress  takes care of t h e  I n d i a n s  f i r s t  and r e s t o r e s  
t h e i r  a n c i e n t  w a t e r  r i g h t s  which  t h e y  l o s t  by r e a s o n  o f  t h c  
f a c t  t h a t  t h e  Government n e g l e c t e d  t o  p r o t e c t  as i t s  wards ,  
if w e  t a k e  c a r e  of them f i r s t ,  t h e n  w e  are a t  l i b e r t y  t o  
p r o v i d e  w a t e r  f o r  s u c h  q u a n t i t y  o f  t h e  p r i v a t e l y  owned 
l a n d s  a s  t h e  w a t e r  s u p p l y  w i l l  p e r m i t .  . . . [ i d .  - p .  31 

I n  h e a r i n g s  b e f o r e  t h e  House Commit tee  o n  I n d i a n  A f f a i r s ,  C h a r l e s  

H. Burke ,  t h e n  Commissioner  o f  I n d i a n  A f f a i r s  ( 1924 ) ,  d i s c u s s i n g  some 

e l e m e n t s  of t h e  c o s t  o f  San C a r l o s  p r o j e c t  s t a t e d :  
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. . . i t  seems to m e  from every s tandpoint ,  tha t  the 
Government vould be j u s t i f i e d  i n  appropriating a goad 
part of what is contemplated by t h i s  b i l l  without any 
regard as to how much of it MY be  reimbursable to t h e  
Government. . . . [id. p .  5 . 1  

While construction costs w e r e  discussed in great detail before 

the Committee, thcre is no indicat ion i n  the printed h e a r i n g s  t h a t  

opcrac lon  and maintenance  charges were accorded t h e  same attention. 

The tes t imony  of Ucndell M. Reed, Chief Engineer of the  Indian Irrigation 

Service,  b e g i n n i n g  a t  page 32 of t h e  above-cited hear ings ,  fully ex- 

plores the question of construction costs, t h c  estimated per-acre 

charge, and the a n t f c i p a t c d  t i m e  i t  would take to  fully reimburse  the  

Government for the cost of the project. 

10. Legislative History: Senate Report on S .  966. The Senate 

Report on S. 966, which was favorable to the  San Carlos Project, sta ted  

i n  part: 

. . . T h i s  measure i s  primarily for the restoration 
to t h e  Pima I n d i a n s  of their water r i g h t s  along t h e  
Gila River which have been gradual ly  taken away from 
them by t h e  white settlers above them appropriating 
the waters o f  t h e  r iver.  . , . The moral and the legal 
basis for t h i s  work could well b e  the sad plight of the 
Pima I n d i a n s ,  . . . 

The l o n g  score of i n j u r i e s  which t h e  American Indian 
has s u f f e r e d  i n  t h e  p a s t  from the hands of thc w h i t e  m n  
can never be  balanced, but it is certainly true at this 
time that  t h e  people  of thc United States do not care 
to make t h e  score worse, and in such case a s  this would 
undoubtedly prefer to  treat t h m  f a i r l y  no matter  what 
the money cos t  might b e .  . . . [Sen. Rep. N o .  129, 6 8 t h  
Congr. 1st Sess. p. 1 ( 1 9 2 4 ) . ]  
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11. Text o f  San  C a r l o s  A c t .  

Chap. 288. An Act For  t h e  c o n t i n u a n c e  of c o n s t r u c t i o n  
work o n  t h e  San  C a r l o s  F e d e r a l  i r r i g a t i o n  p r o j e c t  i n  A r i z o n a ,  
and f o r  o t h e r  p u r p o s e s .  

B e  i t  e n a c t e d  by t h e  S e n a t e  and House of R c p r ~ s e n t a t i v c s  
o f  t h e  Uni ted  S t a t e s  of America i n  Cong re s s  assembled, 
t h e  S e c r e t a r y  of  t h e  I n t e r i o r ,  t h r o u g h  t h e  I n d i a n  S e r v i c e ,  i s  
h e r e b y  a u t h o r i z e d  t o  c o n s t r u c t  a dam a c r o s s  t h e  Canyon o f  t h e  
G i l a  R i v e r  n e a r  San C a r l o s ,  A r i z o n a ,  a s  a p a r t  of t h e  San 
C a r l o s  i r r i g a t i o n  p r o j e c t ,  as con t emp la t ed  i n  t h e  r e p o r t  o f  
t h e  c h i e f  e n g i n e e r  of t h e  I n d i a n  i r r i g a t i o n  s e r v i c e  s u b m i t t e d  
t o  t h e  Commissioner  o f  I n d i a n  A f f a i r s  on  Novcmbcr 1, 1915 ,  a t  
a l i m i t  of  c o s t  of $5 ,500 ,000 ,  f o r  t h e  p u r p o s e ,  f i r s t ,  of 
p r o v i d i n g  w a t e r  f o r  t h e  i r r i g a t i o n  of l a n d s  a l l o t t e d  t o  Pima 
I n d i a n s  on t h e  G i l a  R i v c r  R e s e r v a t i o n ,  A r i z o n a ,  now w i t h o u t  
a n  a d e q u a t e  s u p p l y  o f  w a t e r  a n d ,  s econd ,  f o r  t h e  i r r i g a t i o n  
of  s u c h  o t h e r  l a n d s  i n  p u b l i c  o r  p r i v a t e  owne r sh ip ,  a s  i n  
t h e  o p i n i o n  o f  t h e  s a i d  S e c r e t a r y ,  c a n  b e  s e r v e d  w i t h  w a t e r  
impounded by s a i d  dam w i t h o u t  d i m i n i s h i n g  t h e  s u p p l y  n e c e s s a r y  
f o r  s a i d  I n d i a n  l a n d s :  P r o v i d e d ,  Tha t  t h e  t o t a l  c o s t  of t h e  
p r o j e c t  s h a l l  b e  d i s t r i b u t e d  e q u a l l y  p e r  acre among t h e  l a n d s  
i n  I n d i a n  owne r sh ip  and t h e  l a n d s  i n  p u b l i c  o r  p r i v a t e  owner- 
s h i p  t h a t  c a n  be  s e r v e d  f rom t h e  w a t e r s  impounded by s a i d  
dam. 

Sec .  2 .  T h a t  t h e  c o n s t r u c t i o n  c h a r g e  a s s e s s e d  a g a i n s t  t h e  
I n d i a n  l a n d s  s h a l l  be  r e i m b u r s a b l e  t o  t h e  T r e a s u r y  o f  t h e  
Un i t ed  S t a t e s  on  p e r  a c r e  b a s i s  unde r  s u c h  r u l e s  and regu-  
l a t i o n s  a s  t h e  S e c r e t a r y  o f  t h e  I n t e r i o r  may p r e s c r i b e ,  and 
t h e r e  i s  h e r e b y  c r e a t e d  a l i e n  a g a i n s t  a l l  s u c h  l a n d s ,  which 
l i e n  s h a l l  b e  r e c i t e d  i n  a n y  p a t e n t  i s s u e d  t h e r e f o r ,  p r i o r  
t o  t h e  re imbursement  of  t h e  t o t a l  amount c h a r g e a b l e  a g a i n s t  
s u c h  l a n d :  P r o v i d e d ,  Tha t  a f t e r  s a i d  p r o j e c t  i s  comple t ed ,  
t h e  S e c r e t a r y  o f  t h e  I n t e r i o r  i s  h e r e b y  a u t h o r i z e d ,  i n  h i s  
d i s c r e t i o n ,  w i t h  t h e  a p p r o v a l  of  t h e  Pima I n d i a n s ,  t o  s e l l ,  
a t  p u b l i c  a u c t i o n ,  a t  n o t  less  t h a n  t h e  a p p r a i s e d  v a l u e  
t h e r e o f ,  s u c h  s u r p l u s  l a n d s  n o t  now a l l o t t e d  w i t h i n  said 
G i l a  R i v e r  I n d i a n  R e s e r v a t i o n  a s  h e  may d e t e r m i n e  t o  be 
i r r i g a b l e  f r om r e c u r n  and d r a i n a g e  w a t e r s ,  t h e  p r o c e e d s  of 
s u c h  s a l e s  t o  be  d e p o s i t e d  i n  t h e  T r e a s u r y  t o  r e i m b u r s e  t h e  
Un i t ed  S t a t e s  i n  p a r t  f o r  t h e  c o n s t r u c t i o n  c h a r g e  assessed 
a g a i n s t  t h e  I n d i a n  l a n d s .  
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S e c ,  3 .  The S e c r e t a r y  of t h e  I n t e r i o r  s h ? l l  by p u b l i c  
n o t i c e  announce  t h c  d a t e  when w a t e r  is  a v a i l a b l e  f o r  l a n d s  
i n  p r i v a t e  owne r sh ip  u n d e r  t h e  p r o j e c t ,  and t h e  amount o f  
t h e  c o n s t r u c t i o n  c h a r g e  p e r  i r r i g a b l e  a c r e  a g a i n s t  t h e  same, 
which c h a r g e  s h a l l  b e  payab le  i n  a n n u a l  i n s t a l l m e n t s ,  t h e  
f i r s t  i n s t a l l m e n t  t o  be 5 per centum of t h e  t o t a l  c h a r g e  and  
h e  d u e  and p a y a b l e  on t h e  1st day  of December of t h e  t h i r d  
y e a r  f o l l o w i n g  t h e  d a t e  of said p u b l i c  n o t i c e ,  t h e  r e m a i n d e r  
of t h e  c o n s t r u c t i o n  c h a r g e ,  w i t h  i n t e r e s t  on  d e f e r r e d  amounts  
f rom date? of said p u b l i c  n o t i c e  ! a t  4 p e r  centum p e r  annum, 
t o  b e  a m o r t i z e d  by payment on each December 1st t h e r e a f t e r  
of  5 p e r  ccn tum of s a i d  r ema inde r  u n t i l  t h e  o b l i g a t i o n  is  
p a i d  i n  f u l l :  P r o v i d e d ,  T h a t  t h e  o p e r a t i o n  and  m a i n t e n a n c e  
c h a r g e s  o n  a c c o u n t  of l a n d  i n  p r i v a t e  o w n e r s h i p  o r  of  l a n d  
i n  I n d i a n  owne r sh ip  o p e r a t e d  unde r  lease s h a l l  b e  p a i d  
a n n u a l l y  i n  a d v a n c e  n o t  l a t e r  t h a n  March l s t ,  no c h a r g e  
be ing  made for  o p e r a t i o n  and m a i n t e n a n c e  f o r  t h e  f i r s t  y e a r  
a f t e r  s a i d  p u b l i c  n o t i c e .  It s h a l l  be  t h e  d u t y  of  t h e  
S e c r e t a r y  of t t ~ c  I n t e r i o r  t o  g i v e  s u c h  p u b l i c  n o t i c e  when 
water is a c t u a l l y  a v a i l a b l e  f o r  l a n d s  i n  p r i v a t e  owne r sh ip .  

Sec .  4 .  T h d t  no p a r t  of the  sum p r o v i d e d  f o r  h e r e i n  s h a l l  
be expended f o r  c o n s t r u c t i o n  on  a c c o u n t  of  any lands i n  
p r i v a t e  o w n e r s h i p  u n t i l  a n  a p p r o p r i a t e  repayment  c o n t r a c t  
i n  a c c o r d a n c c  w i t h  t h e  t e r m s  of  t h i s  Act  a n d ,  i n  f o rm  app roved  
by t h e  S c c r c t a r y  of t h e  I n t e r i o r ,  s h a l l  h a v e  been  p r o p e r l y  
e x e c u t e d  by a d i s t r i c t  o r g a n i z e d  unde r  S t a t e  l aw ,  embrac ing  
t h e  l a n d s  i n  p u b l i c  o r  p r i v a t e  o w n e r s h i p  i r r i g a h l e  u n d e r  t h e  
p r o j e c t ,  and  t h e  execution t h e r e o f  s h a l l  have  been  c o n f i r m e d  
by dc~*rec  of a c o u r t  of competent j u r i s d i c t i o n ,  which  con-  
t r a c  t  , nnwlig otlier t  t l ings  , sIu11 c o n t a i n  a n  a p p r a i s a l  app roved  
by t h e  S r c r r t n r y  of the I n t e r i o r ,  showing  t h e  p r e s e n t  a c t u a l  
bnna f i d e  v n l u c  of 3 1 1  s u c h  i r r i g a b l e  l a n d s  f i x e d  w i t h o u t  
r c f e r e n c c  t ~ )  t h c  proposed  c o n s t r u c t i o n  of s a i d  San  C a r l o s  
D a m ,  and shal l  p r o v i d e  t h a t  u n t i l  one -ha l f  t h e  c o n s t r u c t i o n  
charges  a g a i n s t  said l a u d s  s h a l l  have  b e e n  f u l l y  p a i d ,  no 
sale of a n y  such l a n d s  s h a l l  be  v a l i d  u n l e s s  and u n t i l  t h e  
pu rchase  p r i c c  i n v ~ ~ l v e d  i n  s u c h  s a l e  i s  app roved  by t h e  
S e c r e t a r y  of t h e  I n t e r i o r ,  and s h a l l  a l s o  p r o v i d e  t h a t  upon 
p roo f  uf f r a u d u l e n t  r e p r e s e n t a t i o n  a s  t o  t h e  t r u e  c o n s i d e r a t i o n  
i n v o l v e d  i n  any  s u c h  sa le ,  t h e  S e c r e t a r y  o f  t h e  I n t e r i o r  i s  
a u t h o r i z e d  t o  c a n c e l  t h e  w a t e r  r i g h t  a t t a c h i n g  t o  t h e  l a n d  
i n v o l v e d  i n  s u c h  f r a u d u l e n t  s a l e ;  and  a l l  p u b l i c  l a n d s  
i r r i g a b l e  u n d e r  t h e  p r c j e c t  s h a l l  b e  e n t e r e d  s u b j e c t  t o  t h e  
c o n d i t i o n s  of t h i s  s c c t i o n  which  s h a l l  b e  a p p l i e d  t h e r e t o :  
P r o v i d e d  f u r t h e r ,  Tha t  no p a r t  o f  a n y  sum p r o v i d e d  for h e r e i n  s h a l l  
be expended f o r  c o n s t r u c t i o n  o n  a c c o u n t  o f  m y  l a n d s  i n  p r i v a t e  
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ownership  u n t i l  a l l  a r e a s  of l a n d  i r r i g a b l e  under  the pro-  
j e c t  and owned by any  i n d i v i d u a l  i n  excess  of one hundred 
and s i x t y  i r r i g a b l e  a c r e s  s h a l l  have been conveyed i n  f e e  
t o  t h e  Uni ted  S t a t e s  f r e e  of encumbrance t o  a g a i n  become a 
p a r t  of t h e  p u b l i c  domain under  a c o n t r a c t  between t h e  
Uni ted  S t a t e s  and t h e  i n d i v i d u a l  owner p r o v i d i n g  t h a t  t h e  
v a l u e  as shown by s a i d  a p p r a i s a l  of t h e  land  s o  conveyed 
t o  t h e  Uni ted  S t a t e s  s h a l l  be c r e d i t e d  i n  r e d u c t i o n  of  
t h e  c o n s t r u c t i o n  c h a r g e  t h e r e a f t e r  t o  be a s s e s s c d  a g a i n s t  
t h e  l a n d  r e t a i n e d  by such  owner; and l a n d s  so conveyed t o  
t h e  United S t a t e s  s h a l l  be  s u b j e c t  t o  d i s p o s i t i o n  by t h e  
S e c r e t a r y  of  t h e  I n t e r i o r  i n  fa rm u n i t s  a t  t h e  a p p r a i s e d  
p r i c e ,  upon such  te rms and c o n d i t i o n s  a s  he may p r e s c r i b e .  

Sec.  5. The S e c r e t a r y  of t h e  I n t e r i o r  is hereby a u t h o r i z e d  
t o  per form any and a l l  a c t s  and t o  make such  r u l e s  and regu-  
l a t i o n s  a s  may be n e c e s s a r y  and p rope r  f o r  t h e  purpose  of 
c a r r y i n g  t h e  p r o v i s i o n s  of t h i s  Act i n t o  f u l l  f o r c e  and 
e f f e c t ;  and t h e  money hereby a u t h o r i z e d  t o  h e  a p p r o p r i a t e d  
s h a l l  be a v a i l a b l e  f o r  t h e  a c q u i r i n g  of n e c e s s a r y  r i g h t  of 
way by pu rchase  o r  j u d i c i a l  p roceed ings  and f o r  o t h e r  pur-  
p o s e s  n e c e s s a r y  i n  s u c c e s s f u l l y  p r o s e c u t i n g  t h e  work t o  com- 
p l e t e  t h e  p r o j e c t .  

12 .  R e g u l a t i o n s  Respec t ing  O p e r a t i o n  and Maintenance Charges.  

Assessments  f o r  o p e r a t i o n  and maintenance  c h a r g e s  were f i r s t  made known 

t o  p l a i n t i f f  I n d i a n s  i n  1934. The S e c r e t a r y  of t h e  I n t e r i o r  s e t  t h e  

a s ses smen t  r a t e  p e r  a c r e  f o r  o p e r a t i o n  and maintenance  on t h e  San 

C a r l o s  P r o j e c t  i n  3 fo rma l  r e g u l a t i o n .  The c u r r e n t  v e r s i o n  of t h e  

r e g u l a t i o n ,  which i s  harmonious w i t h  p r e v i o u s  ones  excep t  f o r  y e a r l y  

i n c r e a s e s  i n  t h e  r a t e ,  a p p e a r s  i n  25 C.F .R . ,  5 221:110 as f o l l o w s :  

P u r s u a n t  t o  t h e  p r o v i s i o n s  of s e c t i o n  1 0  of t h e  Act 
of March 3, 1905 ( 3 3  S t a t .  l O 8 l ) ,  as  amended and supp le -  
mented by t h e  Ac t s  of August 24, 1912 (37 S t a t .  522) ,  
August 1, 1914 (38  S t a t .  583,  25 U.S.C. 385), s e c t i o n  5 
of t h e  Act of June 7 ,  1924 (43  S t a t .  476) ,  March 7 ,  1928 

(45 S t a t .  210, T i t l e  25 U.S.C. 387) ,  and t h e  Act of August 
9 ,  1937 (50  S t a t .  577) ,  as amended by t h e  Act of May 9 ,  
1938 (52 S t a t .  291-305), and i n  acco rdance  w i t h  t h e  p u b l i c  
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n o t i c e  issued a n  December 1, 1932,  o p e r a t i o n  and m a i n t e n a n c e  
c h a r g e s  are a s s e s s a b l e  a g a i n s t  t h e  50,000 a c r e s  of  t r i b a l  
l ands  and t r u s t  patent I n d i a n  l a n d s  of t h e  San  Carlos  
I n d i a n  I r r i g a t i o n  P r o j e c t  w i t h i n  t h e  b o u n d a r i e s  of  the 
G i l a  R ive r  I n d i a n  R e s e r v a t i o n ,  A r i z . ,  and t h e  b a s i c  r a t e  
a s s e s s c d  for the  c a l e n d a r  year  1970 and t h e  subsequent 
y r n r s  u n l e s s  changed  by f u r t h e r  o r d e r ,  i s  h e r e b y  f i x e d  a t  
$8.50. S u c h  r a t e  s h a l l  e n t i t l e  each acre of l a n d  t o  have  
d e l i v e r e d  f c j r  u s e  t h e r e o n  two ( 2 )  a c r e - f e e t  of w a t e r  p e r  
a c r e  o r  its p r o p o r t i o n a t e  s h a r e  of  t h e  a v a i l a b l e  water 
s u p p l y .  The. a s s e s s m e n t  f o r  t h e  50,000 a c r e s  of  I n d i a n  l and  
w i l l  h e  p a y a b l e  a s  p r o v i d e d  i n  9 222 .111  t o  5 221.116,  
i n c l u s i v e .  

13, - P l a i n t i f f ' s  O b j e c t i o n s  t o  O p e r a t i o n  and  Ma in t enance  Cha rges .  

P l a i n t  i f f  I n d i a n s  o b j e c t e d  t o  t h e  o p e r a t i o n  and  m a i n t e n a n c e  c h a r g e s ,  

from t h e  v e r y  beginning of t h e  a s s e s s m e n t  p e r i o d  i n  1934 ,  o n  t h e  g r o u n d s  

t h a t  t h e  San Carlos  P r o j e c t  was i n t e n d e d  t o  r e s t o r e  t h e i r  w a t e r  r i g h t s ,  

t h a t  t h e y  were e n t i t l c d  t o  w a t e r  f r e e  f rom any  c h a r g e s ,  and t h a t  t h e y  

were  f i nnnc  i a l l y  u n a b l e  t o  pay s u c h  c h a r g e s .  A t h r e e - y e a r  mora to r i um 

wi ls  dec la red  g r a n t i n g  p l a i n t i f f  r e l i e f  f rom s u c h  payments  f o r  t h e  y e a r s  

1934, 1935, and 1936. T h c  c o s t  fo r  t h e s e  y e a r s  amounted t o  $289 ,360 .09  

and wcrt. madt. p a y a b l e  with r t ? i m l w r s n b l e  funds a p p r o p r i a t e d  f o r  t h a t  

p u r p o s e  by Congre s s .  While t h e  p o i n t  i s  n o t  c l e a r  o r  e x p l o r e d  by 

t h e  pnrtics, i t  appears  that  t h c  a u t h o r i t y  f o r  s a id  m a r a t o r i u m  c a n  be 

f o u n d  i n  t h e  Act nf  J u n e  1, 1932 ( 4 7  S t a t .  5 6 4 ) ,  known a s  the L e a v i t t  

A c t ,  w h i c h  act  a u t h o r i z e d  a n d  d i r e c t e d  t h e  S e c r e t a r y  of t h e  I n t e r i o r  

t o  a d j u s t  o r  eliminate, in an equitable manner, r e i m b u r s a b l e  c h a r g e s  

of the Government e x i s t i n g  a s  d e b t s  a g a i n s t  I n d i a n s  o r  I n d i a n  t r i b e s .  
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When assessments were reinstated in 1937, tribal objections 

were made known to the Secretary of the Interior in the form of tribal 

resolutions. Under the threat of having its water supply cut off, 

the plaintiff, by t r i b a l  reso lut ion  dated June 16 ,  1937, agreed t o  pay such 

charges as emergency measures. Similar objections have been made by 

plaintiff annually up until the time of the filing of the present 

petition. The pertinent portion of the resolution states: 

RESOLVED, That we appropriate, as an emergency measure, 
from the proceeds of the cropping operation from tribal 
lands so much money as may be necessary to kccp  the water 
flowing upon our lands for this season, provided that 
such an appropriation and the payment thereof can be 
made in such way as in no way to bind this community 
as to future action or payments, until all matters 
connected with the operation and maintenance assess- 
ment shall have been fully investigated, determined, 
and understood by the Gila River Pima-Maricopa Indian 
Community, [PI. Ex. No. 7.1 

14. Statutory Basis for Operat ion and Maintcnnnce Charges. The 

statutory basis pursuant to which the Secretary of the Interior assessed 

operation and maintenance charges is found in the quoted language of 

the regulation in Finding 12 herein.  The pertinent provisions of the 

acts cited in the regulation are as fo l lows:  

(a) Act of March 3, 1905, supra. 

(Quoted in Finding 7 herein) 

(b) Act of August 24, 1912 (37 Stat. 518, 522): 

. . .That the proportion of the cost of the irrigation 
project on the Gila River Indian Reservation heretofore 
and herein authorized to be paid from the public funds 
shall be repaid into the Treasury of the United States 
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a s  and when f u n d s  may be  a v a i l a b l e  t h e r e f o r .  . . 
(c )  Act of August  1, 1914 (38 S t a t .  582, 503): 

. . . T h a t  a l l  moneys expended h e r e t o f o r e  o r  h e r e a f t e r  
u n d t ~ r  t h i s  p r o v i s i o n  s h a l l  be  r e i m b u r s a b l e  where t h e  
I n d i a n s  have a d e q u a t e  f u n d s  t o  r e p a y  t h e  Government ,  
s u c h  r t ~ i m h u r s c m c n t s  t o  bc made unde r  s u c h  r u l e s  and 
r e g u l a t i o n s  as  t h e  S e c r e t a r y  of t h e  I n t e r i o r  may 
p r e s c r i b e  . 

( d )  A c t  of J u n e  7 ,  1924 (San C a r l o s  A c t ,  s u p r a ) :  

Sec .  5 .  T h e  S e c r e t a r y  of t h e  I n t e r i o r  is h e r e b y  
a u t h o r i z e d  t o  pe r fo rm  a n y  and  a l l  a c t s  and t o  make s u c h  
r u l e s  and r e g u l a t i o n s  a s  may h e  n e c e s s a r y  and p r o p e r  f o r  
t h e  p u r p o s e  of c a r r y i n g  t h e  p r o v i s i o n s  of  t h i s  Act  i n t o  
f u l l  f o r c e  and e f f e c t ;  and t h e  money h e r e b y  a u t h o r i z e d  
t o  be  appropr iatcad s t i n l l  b e  a v a i l a b l e  f o r  t h e  a c q u i r i n g  
of n e c e s s a r y  r i g h t  o f  way by p u r c h a s e  o r  j u d i c i a l  p ro-  
c e e d i n g s  and f o r  o t h e r  p u r p o s e s  n e c e s s a r y  i n  s u c c e s s f u l l y  
p r o s e c u t i n g  t h e  work t o  c o m p l e t e  t h e  p r o j e c t .  

( e )  Act  o f  March 7 ,  1928 ( 4 5  S t a t .  200, 210): 

. . . For  o p e r a t i o n  and m a i n t e n a n c e  of  t h e  pumping p l a n t s  
and i r r i g a t i o n  s v s t c m  f o r  t h e  i r r i g a t i o n  o f  t h e  l a n d s  o f  t h e  
Pima I n d i a n s  i n  t h e  v i c i n i t y  of  S a c a t o n ,  o n  t h e  G i l a  R i v e r  
I n d i a n  K e s e r v a t  i o n ,  A r i z o n a ,  $13,000, r e i m b u r s a b l e  a s  p ro -  
v i d e d  i n  s c c t i o n  2 of  t h e  Act o f  August  24,  1912  ( T h i r t y -  
s e v e n t h  S t a t u t e s  a t  L a r g c ,  p3ge 5 2 2 ) .  

For a11 p u r p o s e s  n e c e s s a r y  t o  p r o v i d e  an a d e q u a t e  d i s -  
t r  i b u t  i n g ,  pumping and d r a i n a g e  s y s t e m  f o r  t h e  San C a r l o s  
p r o j e c t ,  a u t h o r i z e d  by t h e  Act of J u n e  7 ,  1924 ( F o r t y - t h i r d  
S t a t u t e s ,  page 4 1 5 ) ,  and t o  c o n t i n u e  c o n s t r u c t i o n  o f  and  t o  
m a i n t a i n  and o p e r a t e  works  of t h a t  p r o j e c t  and o f  t h e  
F lo r ence -Casa  Grande p r o j e c t ;  and  t o  m a i n t a i n ,  o p e r a t e ,  and 
e x t e n d  works t o  d e l i v e r  w a t e r  t o  l a n d s  i n  t h e  G i l a  R i v e r  
I n d i a n  R e s e r v a t i o n  which  may be  i n c l u d e d  i n  t h e  San  C a r l o s  
p r o j e c t ,  i n c l u d i n g  n u t  more t h a n  $5 ,000  f o r  c r o p  and improve-  
ment  damages and n o t  more t h a n  $5 ,000  f o r  p u r c h a s e s  o f  r i g h t s -  
of-way, $485,000:  P r o v i d e d ,  T h a t  i n  a d d i t i o n  t o  t h e  amount 
h e r e i n  a p p r o p r i a t e d  t h e  S e c r e t a r y  o f  t h e  I n t e r i o r  may'also 
i n c u r  o b l i g a t i o n s  and e n t e r  i n t o  c o n t r a c t  f o r  deve lopmen t  
o f  e l e c t r i c a l  power a t  t h e  C o o l i d g e  Dam a s  an i n c i d e n t  t o  
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t h e  u s e  o f  t h e  C o o l i d g e  R e s e r v o i r  f o r  i r r i g a t i o n ,  s u c h  
c o n t r a c t  n o t  e x c e e d i n g  a t o t a l  of $350 ,000  and h i s  a c t i o n  
i n  so  d o i n g  s h a l l  be  deemed a c o n t r a c t u a l  o b l i g a t i o n  of  
t h e  F e d e r a l  Government f o r  t h e  payment of  t h e  c o s t  t h e r e o f :  

t h e y ,  Tha t  no s u c h  o b l i g a t i o n  s h a l l  b e  i n c u r r e d  
o r  c o n t r a c t  e n t e r e d  i n t o  u n t i l  a c o n t r a c t  s a t i s f a c t o r y  t o  
t h e  S e c r e t a r y  of  t h e  I n t e r i o r  s h a l l  have  been  e x e c u t e d  by 
t h e  F lorence-Casa  Grande  Water  users ' A s s o c i a t i o n  p r o v i d i n g  
f o r  repayment  of t h e  c o s t  o f  c o n s t r u c t i o n  of s a i d  power 
p l a n t  a s  a p a r t  of t h e  c o s t  of  s a i d  p ro j ec t  and f o r  f u r n i s h i n g  
power f o r  agency  and s c h o o l  p u r p o s e s  and f a r  pumping f o r  
i r r i g a t i o n  by I n d i a n s  on  t h e  San C a r l o s  R e s e r v a t i o n  a t  a 
c o s t  n o t  exceeding 2 m i l l s  p e r  k i l o w a t t - h o u r  delivered a t  
t h e  s w i t c h b o a r d  a t  t h e  C o o l i d g e  Dam. . . . Prov ided  f u r t h e r ,  
Tha t  t h e  S e c r e t a r y  of  t h e  I n t e r i o r  i s  a u t h o r i z e d  t o  s e l l  
s u r p l u s  power d e v e l o p e d  a t  t h e  Coo l idge  Dam i n  s u c h  manner 
and upon s u c h  terms and  f o r  s u c h  p r i c e s  a s  hc. s h n l l  t h i n k  
b e s t ,  and t h e  n e t  r e v e n u e s  f rom s u c h  and a l l  s a l e s  of power 
a t  t h a t  p l a n t  s h a l l  be d e v o t e d ,  f i r s t ,  t o  r e i m b u r s i n g  t h e  
Un i t ed  S t a t e s  f o r  t h e  c o s t  of  d e v e l o p i n g  s u c h  e l e c t r i c a l  
power as  t h a t  c o s t  s h a l l  be d e t e r m i n e d  by t h e  S e c r e t a r y  of 
t h e  I n t e r i o r ;  s e c o n d ,  t o  r e i m b u r s i n g  t h e  Un i t ed  S t a t e s  f o r  
t h e  c o s t  o f  t h e  San  C a r l o s  i r r i g a t i o n  p r o j e c t ;  t h i r d  t o  
payment of o p e r a t i o n  and  m a i n t e n a n c e  c h a r g e s ,  and t h e  
making of r e p a i r s  and  improvements  on s a i d  p r o j e c t :  Pro-  - 
v i d e d  f u r t h e r ,  T h i ~ t  r e i m b u r s e m e n t s  t o  t h e  Un i t ed  S t a t e s  
f r om power r e v e n u e s  s h a l l  n o t  r e d u c e  t h e  a n n u a l  payments  
f r om l andowne r s  on a c c o u n t  o f  t h e  p r i n c i p a l  sum c o n s t i t u t i n g  
t h e  c o s t  o f  c o n s t r u c t i o n  o f  t h e  power p l a n t  o r  t h e  p r o j e c t  
works  u n t i l  s u c h  sum s h a l l  have  been  p a i d  i n  f u l l :  . . . . 
P r o v i d e d  f u r t h e r ,  T h a t  t h e  S e c r e t a r y  o f  t h e  I n t e r i o r  i s  
a u t h o r i z e d  i n  h i s  d i s c r e t i o n  t o  e f f e c t  a merger  of t h e  
F lorence-Casa  G r m d c  p r o j e c t  i n  whole o r  i n  p a r t  w i t h  t h e  
San  C a r l o s  p r o j e c t  and  t o  r e q u i r e  payments  f o r  b o t h  pro-  
j e c t s  u n d e r  t h e  terms of t h e  San  C a r l o s  Ac t :  P rov ided  
f u r t h e r ,  T h a t  t h e  c o s t  o f  c o n s t r u c t i o n  f o r  t h e  Gila Rive r  
I n d i a n  k e s e r v a t i o n  a s  t o  works  n o t  i n c l u d e d  i n  s a i d  p r o j e c t  
and  t h e  c o s t  of c o n s t r u c t i o n  and  o p e r a t i o n  of t h a t  p a r t  of  
t h e  F lorence-Casa  Grande  p r o j e c t  n o t  i n c l u d e d  i n  s a i d  p r o j e c t  
s h a l l  be r e i m b u r s e d  a s  p r o v i d e d  f o r  by t h e  A c t s  of August 2 4 ,  
1912  ( T h i r t y - s e v e n t h  S t a t u t e s ,  page 522),  and May 18, 1916 
( T h i r t y - n i n t h  S t a t u t e s ,  page  130) ,  r e s p e c t i v e l y :  P rov ided  
f u r t h e r ,  T h a t  the S e c r e t a r y  o f  the I n t e r i o r  i s  a u t h o r i z e d  
t o  a c c e p t  the conveyance  t o  t h e  Un i t ed  S t a t e s  f o r  t h e  b e n e f i t  
o f  t h e  San  C a r l o s  p r o j e c t  of c a n a l s ,  r e s e r v o i r s ,  pumping 
p l a n t s ,  w a t e r  r i g h t s ,  l a n d s ,  and r i g h t s  o f  way, and h e  may 
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pay f o r  damage t o  c r o p s  and  improvements  i n c i d e n t  t o  con-  - - - 

strutting p r o j e c t  work: P r o v i d e d  f u r t h e r ,  T h a t  t h e  S e c r e t a r y  
of the  I n t e r i o r  is a u t h o r i z e d  t o  c o n t r a c t  w i t h  t h e  S t a t e  of  
A r i z o n a ,  and w i t h  towns ,  v i l l a g e s ,  and  m u n i c i p a l i t i e s  o f  t h a t  
S t a t e  f o r  d e l i v e r i n g  w a t e r  t o  them f rom t h e  San  C a r l o s  p ro-  - 

j e c t  upon such terms a s  h e  s h a l l  t h i n k  b e s t :  P r o v i d e d  f u r t h e r ,  
Thilt t h e  p r o v i s i o n s  i n  t h e  A c t s  of J u n e  30 ,  1913  ( ~ h i r t y - e i g h t h  
S t a t u t e s  a t  L a r g e ,  page 85),  and August  1 ,  1914 ( T h i r t y - e i g h t h  
S t a t u t e s  at  Large, page 588), making t h e  c o s t  of  two b r i d g e s  
on  t h e  San Carlos R e s e r v a t i o n  reimbursable f rom I n d i a n  t r i b a l  
f u n d s ,  arehereby repealed e x c e p t  as t o  t h e  $10,000 h e r e t o f o r e  
r e i m b u r s e d .  . . . 

( f )  Act of August  9 ,  1937 ( 5 0  S t a t .  564 ,  577 ) :  

For o p c r n t i o n  and  m a i n t e n a n c e  of  t h e  Snn C a r l o s  
p r o j e c t  f o r  the i r r i g a t i o n  o f  l a n d s  i n  the G i l a  R i v e r  
I n d i a n  Kc*st*rva t i r)n, A r i z o n a ,  i n c l u d i n g  n o t  t o  exceed  
$2,000 f o r  purchast .  o f  l a n d ,  $76 ,300 ,  r e i m b u r s a b l e ,  
t o g e t h e r  w i t h  $112 ,200  ( o p e r a t i o n  anti m a i n t e n a n c e  
c o l l c c t i o n s )  and  $161,000 (power r e v e n u e s ) ,  of wh ich  
lattcr sum n o t  t o  exceed $25,000 s h a l l  b e  a v a i l a b l e  f o r  
major r P p i r s  i n  c;tse of  unf orcseen e m e r g e n c i e s  c a u s e d  
by f i r e ,  f l o o d ,  o r  s t o r m ,  f rom which  amounts  $112 ,200  
a n d  $ l h 1 , 0 0 0 ,  rthspt~c t i v i l l y ,  e x p e n d i t u r e s  s h a l l  n o t  
cxcecd the aggrt!g.itc r e c e i p t s  c o v e r e d  i n t o  t h e  T r e a s u r y  
i n  accordance w i t h  s e c t i o n  4 of t h e  Permanent  Appro- 
p r i a t i o n  Kcpca l  Act, 1934; i n  a l l ,  $349,500.  

For  c o n t i n u i n g  s u b j u g a t i o n  and  f o r  c r o p p i n g  o p e r a t i o n s  
on  t h c  l ~ n d s  of t h e  Pima I n d i a n s  i n  A r i z o n a ,  t h e r e  s h a l l  be 
a v a i l a b l e  so much as may b e  n e c e s s a r y  of t h e  r e v e n u e s  de -  
r i v e d  f rom t h e s e  o p e r a t i o n s  and d e p o s i t e d  i n t o  t h e  T r e a s u r y  
o f  t h e  Un i t ed  S t a t e s  t o  t h e  c r e d i t  o f  s u c h  I n d i a n s ,  and  
s u c h  r e v e n u e s  a r e  h e r e b y  made a v a i l a b l e  f o r  payment of 
i r r i g a t i o n  o p e r a t i o n  and  m a i n t e n a n c e  c h a r g e s  a s s e s s e d  
a g a i n s t  t r i b a l  o r  a l l o t t e d  l a n d s  o f  s a i d  Pima I n d i a n s  i n  
a c c o r d a n c e  w i t h  t r i b a l  r e s o l u t i o n  of June  1 6 ,  1937 ,  and  
s u b j e c t  t o  t h e  a p p r o v a l  o f  t h e  S e c r e t a r y  o f  t h e  I n t e r i o r ,  
t h e  Pimn I n d i a n s  a r e  h e r e b y  a u t h o r i z e d  t o  employ 3 n  a t t o r n e y  
and  an a c c o u n t a n t  f o r  t h e  p u r p o s e  o f  a d v i s i n g  them i n  
c o n n e c t i o n  w i t h  the l e g a l i t y  and e q u i t y  of  t h e s e  o p e r a t i o n  
and maintenance a s s e s s m e n t s  a t  a c o s t  of n o t  t o  exceed  
$2 ,000  i n c l u d i n g  a l l  e x p e n s e s  c o n n e c t e d  t h e r e w i t h  p a y a b l e  
from t r i b a l  f u n d s .  
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Act of May 9 ,  1938 (52 S t a t .  291, 305) : 

For  c o n t i n u i n g  s u b j u g a t i o n  and f o r  c ropp ing  on t h e  
l a n d s  of Pima I n d i a n s  i n  Ar i zona ,  t h e r e  s h a l l  be a v a i l a b l e  
n o t  t o  exceed $200,000 of t h e  r e v & - n u e s  d e r i v e d  from t h e s e  
o p e r a t i o n s  and d e p o s i t e d  i n t o  t h e  Treasu ry  of t h e  United 
S t a t e s  t o  t h e  c r e d i t  of  s u c h  Indi i lns  and such  r evenues  a r c  
he reby  made a v a i l a b l e h r  payment crf i r r i g a t i o n  and main- 
t enance  c h a r g e s  a s s e s s e d  a g a i n s t  t r i b a l  o r  a l l o t t e d  l a n d s  
of s a i d  Pima I n d i a n s .  

A d m i n i s t r a t i v e  I n t e r p r e t a t i o n  of Opera t ion  and Maintenance 

Regu la t ions .  I n  a  memorandum d a t e d  J a n u a r y  30, 1937,  add res sed  t o  t h e  

Commissioner of I n d i a n  A f f a i r s ,  F e l i x  S.  Cohen, t h e n  A s s i s t a n t  S o l i c i t o r  

of t h e  Department of  t h e  I n t e r i o r ,  made t h e  f o l l o w i n g  o b s e r v a t i o n s  

r e s p e c t i n g  t h e  l e g a l i t y  of o p e r a t i o n  and maintenance  a s s e s s m e n t s  

a g a i n s t  l a n d s  of p l a i n t i f f  I n d i a n s  b e i n g  se rved  by t h e  San C a r l o s  

p r o j e c t :  

. . . I a g r e e  t h a t  t h e r e  i s  no s t a t u t o r y  d u t y  upon 
t h e  I n d i a n s  i n  e i t h e r  c a s e  t o  pay f o r  i r r i g a t i o n  s e r v i c e s  
o r  t o  a c c e p t  such  s e r v i c e s  b u t  t h e r e  i s ,  I t h i n k ,  no way 
i n  which t h e  S e c r e t a r y  of t h e  I n t e r i o r  cou ld  supp ly  f r e e  
s e r v i c e s  f o r  t h e  b e n e f i t  of t h e  I n d i a n s  concerned .  The 
l a c k  of e x p r e s s  l e g i s l a t i o n ,  i n  t h e  c a s e  of t h e  Pimas, on 
t h e  q u e s t i o n  of  o p e r a t i o n  and maintenance  c h a r g e s  on l a n d s  
used  by t h e  I n d i a n s  s t i l l  l e a v e s  t h e  I n d i a n s  wi thou t  any 
l e g a l  c la i in  t o  g e t  something f o r  n o t h i n g .  It would be  
l e g a l l y  p o s s i b l e ,  I b e l i e v e ,  t o  p r o v i d e  t h a t  payments of 
o p e r a t i o n  and maintenance  c o s t s  by I n d i a n s  shou ld  be made 
i n  t h e  form of l a b o r  on t h e  p r o j e c t ,  wherever money pay- 
ments  canno t  be  made. I see no o t h e r  p r a c t i c a l  way of 
r e l i e v i n g  t h e  Pima I n d i a n s  of t h e  burden of o p e r a t i o n  and 
maintenance  c h a r g e s .  I t h i n k  t h e  one  c r i t i c i s m  t h a t  can  
j u s t l y  be l e v e l e d  a g a i n s t  t h e  Department i n  t h i s  
c o n n e c t i o n  is  t h a t  we have  i n c u r r e d  d e b t s  on beha l f  of 
t h e  I n d i a n s  w i t h o u t  i n fo rming  t h e  I n d i a n s  what was 
happening.  T h i s  is a p o i n t  t h a t  I r a i s e d  a few months 
a g o  i n  c o n n e c t i o n  w i t h  t h e  Pima c h a r g e s  and two y e a r s  
a g o  i n  c o n n e c t i o n  w i t h  t h e  Pueb lo  c h a r g e s .  What s t e p s  
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have  s i n c e  been  t a k e n ,  I d o  n o t  know. . . . [Def. Ex. 
No. 2 6 . )  

A d d i t i o n a l  memoranda i n  e v i d e n c e  i n c l u d e ,  among o t h e r s ,  i n q u i r i e s  

from S e n a t o r  Hayden a d d r e s s e d  t o  t h e  Commissioner  o f  I n d i a n  A f f a i r s  

(Def .  Ex. 30). S e n a t o r  Hayden, on  May 28, 1937 ,  s o u g h t  i n f o r m a t i o n  

r e s p e c t i n g  o p e r a t i o n  and m a i n t e n a n c e  c h a r g e s  i n  v i e w  o f  t h e  p r o t e s t s  

made by p l a i n t i f f  I n d i a n s .  The p om missioner's r e p l y  on J u n e  4 ,  1937 

(Def. Ex. 31), set f o r t h  t h e  l e g i s l a t i v e  h i s t o r y  of  t h e  San  Carlos  A c t  

and pre-1924 a c t s  as  fo rm ing  t h e  l e g a l  b a s i s  f o r  a s s e s s i n g  o p e r a t i o n  

and m a i n t e n a n c e  c h a r g e s  i n  San  C a r l o s  P r o j e c t .  These  c i t e d  a c t s  

i n c l u d e  a l l  t h o s e  s e t  f o r t h  i n  F i n d i n g s  5 and 7 here in ,  which 

r e l a t e  g e n e r a l l y  t c  t h e  method by which a p p r o p r i a t i o n s  e n a c t e d  f o r  

earlier p r o j e c t s  are t o  be r e p a i d .  

16. S t a t u t e s  i n  P a r i  M a t e r i a  C i t e d  by De fendan t .  De fendan t  has 

c i t e d  some 23 pos t -1924  a c t s  e v i d e n c i n g  c o n g r e s s i o n a l  r a t i f i c a t i o n  o f  

con t emporaneous  a d m i n i s t r a t i v e  i n t e r p r e t a t i o n  of t h e  San C a r l o s  A c t .  

These  a c t s  a r e  set  f o r t h  i n  d e f e n d a n t ' s  b r i e f  a t  p a g e s  34 t o  3 6 .  Four 
1/ 

of s a i d  s t a t u t e s  make o p e r a t i o n  and m a i n t e n a n c e  f u n d s  r e i m b u r s a b l e  

unde r  S e c .  2 of t h e  A c t  of August  2 4 ,  1912 ,  s u p r a ,  F i n d i n g  1 4  (b).  

The 1912 A c t  f u n d s  a re  r e i m b u r s a b l e  "as and when f u n d s  may be a v a i l -  

able  t h e r e f o r " .  O f  t h e  23 acts  c i t e d ,  t h o s e  wh ich  r e f e r r e d  s p e c i f i c a l l y  

1/ Act of P h r c h  3 ,  1925,  43 S t a t .  1141 ,  1152;  Act  of J a n u a r y  1 2 ,  - 
1927,  44 S t a t .  934,  9 4 4 ;  Act of March 7 ,  1928, 45 S t a t .  200, 2 1 1 ;  
Act of March 4 ,  1929,  45  S t a t .  1562, 1563 .  
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to the San Carlos (Coolidge) dam made funds reimbursable in accordance 

with the provisions of the 1924 San Carlos Act. Thirteen of the acts 

cited provided that the funds appropriated were reimbursable without 

reference to prior law or the method by which repayment was to be effected. 

The Act of August 9, 1937 (50 Stat. 564), provided for payment of operation 

and maintenance charges out of revenues derived from tribal farm operations 

in accordance with the June 16, 1937, resolution of the Tribal Council, 

cited in Finding 16 herein. The Act of March 7, 1928, supra, also cited 

by defendant, provided funds for the development of power in the San 

Carlos Project. This act also set forth several priorities under which 

power revenues were to be distributed. The third such priority was 

designated to pay for operation and maintenance charges on the Sen Carlos 

Project . 
17. Conclusion. The Commission finds as a matter of law that there 

is no statutory authorization under the San Carlos Act or subsequent acts 

for the imposition of operation and maintenance charges on tribal funds 

for water furnished Indian lands in the San Carlos Project. Further 

proceedings will be held to determine the amount of plaintiff's damages. 
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