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OPINION OF THE CO?.IMISSION 

Ynrborough, Commissioner, delivered the opinion of the Commission. 

This is an action brought under Section 2, Clause 2, of the Indian 

Claims Commfssion A c t  (25 U . S . C . ,  5 70a(2)). Tt has heen determined 

that plaintiff is an identifiable group of American Indians residing 

on the Gila River Indian Reservation in Arizona. Docket 228, 24 Ind. 

C1. Corn. 301 (1970). Plaintiff n a i n t a i n s  in this suit that defendant 

has wrongfully charged it with operation and maintenance charges in 

connection with the use of irrigation waters delivered through the 

facilities of the San Carlos Irrigation Project since 1937, the year 

such chnrgcs were first assessed against the Indian land owners within 

the project under rules and regulations promulgated by the Secretary 

of the Interior. 
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The San C a r l o s  I r r i g a t i o n  P r o j e c t ,  which i n c l u d e s  by merger 
1/ - 

p r e v i o u s l y  cons t ruc ted  p r o j e c t s  i n  t h e  G i l a  River area, was completed 

by t h e  c o n s t r u c t i o n  of the  Coolidge Dam, authorized by t h e  A c t  of June 7 ,  

1924 (43  Stat. 475), h e r e m a f t e r  refcrrcd t o  a s  t h e  San Carlcs A c t .  The 

Coolidge D m ,  completed i n  1928,  c rea ted  t h e  p r e s e n t  s o l e  water s to rage  

f a c i l i t y ,  known a s  t h e  San C a r l o s  Rescrvo i r ,  which s e r v e s  t h e  San C a r l o s  

P ro j ec t .  The p ro j ec t  as  c o n s t r u c t e d  cmbr~ces  50,WC acres of land in 

Indian ownership ,n? 50,000 a c r e s  af land i n  pub l ic  or p r i v a t e  ownership.  

The p r o j e c t  facilities a r t a  d ivided i n t o  Joint Works s e r v i n g  Ind ian  and 

ncn-Indian l a n d s ,  Ind l .m  Works s e r v i n g  Ind ian  lands o n l y ,  and D i s t r i c t  
2 /  - 

Works, s e r v i n g  non-fi~Cian l a n d s .  Prac t i c ~ l l y  a l l  the  p r i n c i p a l  c a n a l s ,  

l a t e r a l s ,  and d i v e r s i o n a r : ~  d m s  i n  t h e  sys t em,  a s  we l l  a s  t h e  Coolidge 

Dam i t s e l f  and t h e  S3n C a r l o s  Reservo i r ,  are i n c l d c d  i n  the  d e f i n i t i o n  

of j o i n t  works. I d i n n  w c r l c s ,  located for the mcst p a r t  wi th in  t h e  

r e s e r v a t i o n  boundar ies ,  btay,iri a t  p o i n t s  z t  which wzter i s  received from 

j o i n t  works c a n a l s .  Th i s  cc:lbincd system I s  m i n t a i n e d  by the Federal 

Government. The district w c r k s  a r e  m j n t a i n e d  by the San Car los  Irriga- 

t i o n  and Drainage D i s t r i c :  a t  its own ex7ense. 

The compla ined-c i  cb.:r;lcs f o r  t h e  o p e r a t i o n  and maintenance of t h e  p r o j e c t  

f a c i l i t i e s  relate only ta thcsc f a c i l i t i e s  listci! i n  Department of I n t e r i o r  

r e g u l a t i o n s  as  I n d j m  w c r ' c s  an4 j o i n t  works.  AS cnnstrued by the Secretary 

1/ See Act o f  Xarch 7 ,  1328, 45 Stst .  200. - - 
2/  San Carlos P r o j e c t  f a c i l i t i e s  are d e f i n e d  i n  25 C . F . R . ,  s e c s .  221.69a - 
t o  2 2 1 . 6 9 ~ .  



of  the I n t e r i o r ,  e x i s t i n g  law, which i n c l u d e s  the p e r t i n e n t  p r o v i s i o n s  

of the  San C a r l o s  Act ,  a u t h o r i z e s  him t o  assess on a p e r  acre b a s i s  

t h e  c o s t  of o p e r a t i n g  and m a i n t a i n i n g  t h e  San C a r l o s  P r o j e c t .  Under 

e x i s t i n g  r e g u l a t i o n s  i s s u e d  by t h e  S e c r e t a r y ,  p l a i n t i f f  is r e q u i r e d  t o  

pay all o p e r a t i o n  and maintenance  c h a r g e s  f o r  I n d i a n  works (25 C.F.R. 

5221 .69~ : )  and one-half  of t h e  c o s t  of  o p e r a t i n g  and m a i n t a i n i n g  t h e  

j o i n t  works ( 2 5  C.F.R. g 2 2 1 . 6 9 d ) .  P l a i n t i f f  h a s ,  s i n c e  water was f i r s t  

made i l va ih ' , l r .  i . 7  the Snn C a r l o s  P r o j e c t  i n  1333, o b j e c t e d  t o  t h e  o p e r a t i o n  

and mnintennncc r e g u l a t i o n s  of t h e  S e c r e t a r y  and h a s ,  s i n c e  1937,  made 

payments For t h e s e  c h d r g e s  under v i g o r o u s  p r o t e s t  by way of  t r i b a l  c o u n c i l  

r e s o l u t i o n s .  I t  was p l a i n t i f f ' s  c o n t e n t i o n  t h a t  t h e y  shou ld  n o t  pay 

o p e r a t i o n  and maintenance  c h a r g e s  because  t h e  Cool idge  Dam had been b u i l t  

f o r  the  main purpose  of r e s t o r i n g  t h e i r  immenorial  r i g h t s  to t h e  wa te r  

of  t h e  Gila R i v e r ,  r i g h t s  which had been v i r t u a l l y  d e s t r o y e d  as a result  

of Government a c q u i e s c e n c e  t o  w h i t e  encroachments .  

P l a i n t i f f  i nvokes  h e r e i n  t h e  d o c t r i n e  of pricr a p p r o p r i a t i o n , a n d  

a r g u e s  t h a t  d e f e n d a n t ' s  a s ses smen t  a g a i n s t  p l a i n t i f f  o f  o p e r a t i o n  and 

maintenance  charges i n  d i s r e g a r d  of p l a i n t i f f ' s  p r i o r  a p p r o p r i a t i o n  

r i g h t s  i s  wrongful .  Defendant  con tends  t h a t  o p e r a t i o n  and maintenance  

c h a r g e s  i n  t h i s  case have been properly a s s e s s e d  p u r s u a n t  t o  t h e  

p r o v i s i o n s  of e x i s t i n g  laws which i n c l u d e  t h e  San C a r l o s  Act and nucercus 

o the r  a c t s  of Congress p r i o r  and subsequen t  t o  t h e  1 9 2 4  Act .  Defendant  

views the i s s u c  as a  q u e s t i o n  of l a w  which  can be de te rmined  by t h e  



application of long-standing principles  of statutory interpretation,  

and dismisses p l a i n t i f f ' s  argument r e l a t i n g  to prior appropriation a8 

irrelevant. We agree that the issue can bc dec ided  through proper 

statutory canstruct ion ,  h ~ t  R S  cur dec i s im is adverse to the defendant, 

ve find I t  unnecessary to consider p l a i n t i f f ' s  pr inc ipa l  argtmenG for 

reasons vhich follow. 

The plaintiff asherts  that  uccter thc doctrine of prior appropriat ion 

of vater r i g h t s  as is a p p l i c a b l e  in  Arizona: 

An a p p r o ~ r l a t o r  of water fram a ruanfnp; strcim is  
e n t i t l e d  to  have i t  flow down chc natural channel t o  
his poir:t iif d t;*ersim uncilci~.fshcc! in q c a n t l  t y  nnd 
quality or, i f  Civ2rtcd from t k  natural channel by 
other ap~rcpriatc trs  fcr  t h e i r  c m v e n i c ~ c e ,  to have 
i t  dclivzrtd to  hi3 a t  ~ v a i 1 ~ S L c  pa in t s  by other means 
providcd 5y  subfcqucnt rtpprcpri~tcrrs and tit their 
expensc. Liz3 F i r m s  C O .  V .  P r x t n r ,  33 A r i z .  96, 106- 
7 ;  245 P .  369, 572-3 ( 1 9 2 6 ) .  

The Pima had the f i r s t  pr ior i ty  to  ap?rapriate Gila River water: 210,000 

acre feet per year as cf Line immcmri.~~. U n l t r d  Stz tcs  v. Gila Valley 

Zrr. D i s t . ,  Globe Equity So. 59 (0. A r i z .  1 9 3 5 ) .  Since the  San Carlos 

ptoJect diverts v i r t u a l l y  t h e  ent i re  natural flow af t h e  Gila River into 

i t s  canals, p l a i n t i f f  argues that  i t  i s  cntitlcd to receive i ts  water 

through the canals as u:lburdzr.cb ?:I c k r i r ~ s n  3 s  tt 'mgh I t  were the natural 

flov i t  formerly received.  I t  vcruld appear that had such n burden been 

m a e d  on p l a i n t i f f ' s  wster r i ~ h t ~  by the  t h l t c d  Strrtes' construct ion  

ef 8 dam, a taking of  lai in tiff's rights sight exigt. See E u p n  v. 

It.nft 372 U.S.  689 (1963). We f i n d  no such taking h e r e ,  for we f ind  no 
ummmmmd 

~ t b o t i z a t i o n  under thi. st.3tutt.s f r r  3urdcnhg p l a i n t l f  f ' s  water rights 



with  t h e  o p e r a t i o n  and maintenance charges o f  the San Carlos Project. 

contemplation of p l a i n t i f f ' s  p o s s i b l e  water  r i g h t s  by Congress may 

explain t h e  i n t e n t  we f i n d  manifes ted  i n  t h e  p e r t i n e n t  legislation n o t  

t o  impose a charge on t h e  P h a  wate r  e n t l t l e r n e n t .  

The e n t i r e  text of t h e  San Carlos Act is  set o u t  i n  F ind ing  11, 

i n f r a .  S e c t i o n  1 s t a t e s  t h a t  t h e  pr imary  pu rpose  of t h e  a c t  i s  t o  - 
provide  water f o r  Ptma Ind ian  i r r i g a t i o n ,  and t h a t  t h e  t o t a l  c o s t  of t h e  

p ro j ec t  is t o  t ) ~  cquil l ly d i v i d e d  per each a c r e  scrvcd, Indian and non- 

Ind ian .  S e c t i  i ? ~  2 deal s with t h e  c o n s t r u c  t f o n  c h a r g e s  assessed a g a i n s t  

the 'Indjan l a n d s ,  and makes t h e  charges re imbursab le  under r u l e s  pre- 

s c r i b e d  by  t h e  Secretary o f  the I n t e r i o r ,  S e c t i o n  3 d e a l s  w i t h  t h e  

repayment of t h e  c o n s t r u c t i o n  charges a g a i n s t  p r i v a t e  l a n d s ,  and t h e n  

c o n t a t n s  H prov i so :  

Provided,  That  the o p e r a t i o n  and maintenance charges 
on account of land i n  p r i v a t e  ownership or  of l and  i n  
Indian ownersh ip  o p e r a t e d  under  lease s h a l l  be pa id  
a n n u a l l y  i n  advance n o t  l a t e r  than  March l s t ,  no charge  
heir-g made for o p e r a t i o n  and maintenance f o r  t h e  f i r s t  
year n f t c r  s a i d  public n o t i c e .  I t  shall be t h e  d u t y  of 
t h e  Secretary o f  t h e  In ter ior  t o  give such p u b l i c  no t i ce  
when water  i s  a c t u a l l y  a v a i l a b l e  f o r  l a n d s  i n  pr iva te  
ownership.  

Th i s  is  t h e  o n l y  mention of opttriitjorr and  maintenrlnce charges  in the 

a c t .  Nothing s p e c i f i c  or  of s i g n i f i c a n c e  on o p e r a t i o n  and maintenance 

charges is cited t o  u s  from t h e  l e g i s l a t i v e  h i s t o r y .  

I t  is v l i t  c n t x l u s i o n  t h a t  3 c l ear  c o n s t r u c t i o n  cf the a c t  is 

a t  ta lnrd t}. ;tpp Licaticn of the  f ami l i a r  maxim "expressio unius est 

exclusio a l t e r ius" .  F i r s t l y ,  S e c t i m  2 of t h e  a c t  deals w i t h  t he  



construction charre8 to be aeaessed against the Indian lands  and made 

rr%mbur8able; no other  charge8 aga ins t  Indian lands are mentioned in 

Sec t ion  2 or elsewhere. Secondly, the  prov iso  i n  Scctian 3, the on ly  

mention of operation and maintenance charges, speak8 of such charges 

only against non-Indian h n d a  and Indian lands leased t 4 . r  non-Indiana, 

with no mention of wholly Indian l a d s .  The "construct ion chnry.esf' of 

Sect ion  2 cannot hc  thought to i n c l u d e  opcration and maintenance charges  

when Section 3 exprcscly n m c s  the l a t t e r  i n  distinction to c o n s t r u c t i o n  

cbrgea . 
Further, i t  w i l l  be noted that  t h e  proviso of Sec t ion  3 enacts a 

forglvcnesa of t h e  f i r m  yenr's opcration and mnintcnnnce charges far 

tho non-lndfan San Carlos users on ly .  In view o f  the expression of 

l c ~ i s l a t i v e  purpose to ni4 thc P i m  Indians,  i t  is  h ~ r d l y  likely Congress 

w u l d  have thoupht i t  cquita11k t o  provide t h i s  fary,ivencss for non- 

Indians and not  for  Itrdians i f  opcration and m~intcnancc  charges were to 

be arsesucrble np.ainst the Indians. Rather, t h l s  provieion l a  consonant 

vi th  an Intent  that no such charp,es were to  be  asscssctl apainst the 

Xndianr, so no spcc in l  f o r r i v c n c s s  provision was deevcd necessary. 

The defendant advances severa l  lfncs of aryumcnt against  euch a 

plain reading of t h e  s t a t u t e .  I t  is orpcd that t h e  praviso  of S e c t i o n  

3 v a s  probably intcndcrd by its sponsor to insure that  no non-Indian 

operator would escape operation and ~ a i n t c n a n c e  c h a r p a  on a techni -  

calfty. Such an interpretation is not inconsistent w f t h  an i n t e n t  that 

a c r e  clutrgeu would not bc a l s s e ~ ~ e d  aga ins t  the Indians: vfthout the 

prmiro there is still no s p e c i f i c  authort ty  for such charges. 



Defendant argues from evidence i n  t h e  r e c o r d  t h a t  most I n d i a n  

i r r i g a t i o n  p r o j e c t s  were made r e imbursab le  as t o  a l l  c o s t s  and were t h e  

San Carlos p r o j e c t  t o  have been made a n  e x c e p t i o n ,  the s t a t u t e  would 

have so s t a t e d .  We canno t  a c c e p t  t h i s  argument t h a t  a p r e v a i l i n g  

p r a c t i c c  s p e l l e d  o u t  i n  a broad category of s t a t u t e s  c a n  be impl i ed  i n  

a p a r t i c u l a r  s ta tute  where t h e  p r a c t i c e  is n o t  s p e l l e d  o u t .  There is  

no ind  icatdon that Congress  ever i n t ended  t h a t  a l l  I n d i a n  i r r i g a t i o n  

p r o j e c t s  orwrat-c 11rrJer a u n i f i e d  scheme o r  a s i n g l e  c o n g r e s s i c m a l  i n t e n t .  

I n s p e c t i o n  r?T IRlli:!n i r r i g a t i o n  s t a t u t e s  shows t h a t  each is u n i q u e l y  

t a i l o r e d  t o  meet a p a r t i c u l a r  l o c a l  set of  c o n d i t i o n s ,  and t h e i r  pro-  

v i s i o n s  v a r y  widely. Defendant  concedes  t h a t  t h e r e  i s  at l e a s t  one  

o t h e r  a c t  i n  which Congress undoubtedly  r e l i e v e d  the b e n e f i t t e d  t r i b e  

of any charges, A c t  q f  March 1, 1907,  34 S t a t .  1015,  1024.  

A c t s  of Congress  r e l a t i n g  t o  i r r i g a t i o n  on the Gila Rive r  R e s e r v a t i o n  

we do r e g a r d  as being i n  p a r i  m a t e r i a  w i t h  t h e  San C a r l o s  Act .  P e r t i n e n t  

e x t r a c t s  from the se  statutes are  s e t  out i n  o u r  Findinss 7 and 14 .  It 

w i l l  b e  seen t h a t  t h e  cos ts  of p r e v i o u s  i r r i g a t i o n  works on  t h e  

Reservation were made r e i m b u r s a b l e ,  b u t  under d i f f e r f n g  c r i t e r i a .  Was 

t h e  1924 San Carlos A c t  i n t emied  tc make a b r e a k  i n  t h a t  prac t icc?  The 

answer is found  i n  t h e  Act of March 7 ,  1928, 45 S t a t .  200, 211, where,  

among o t h e r  p r o v i s i o n s  r e l a t i n g  t o  t h e  San C a r l o s  p r o j e c t ,  i t s  merger 

w i t h  t h c  previcrilsly e x i s t i n g  Finrence-Casa Grande p r o j e c t  is a u t h o r i z e d ,  

The 1928  a c t  p rov ides  t h a t  paJ-nents for b o t h  projects so nergec a r e  

under t h e  te rms o f  t h e  San C a r l o s  A c t .  It f u r t h e r  p r o v i d e s  t h a t  reim- 

bursement c o n t i n u e s  t o  be r e q u i r e d  for p r e - e x i s t i n g  p r o j e c t s  n o t  merged: 



for lrripatian on the Ciln River Indian Rrscrvatlon accordlnp t o  the 

atthorizing a c t  of Aupust 24, 1912 (37 S t a t .  522) and for t h e  Florencc- 

C a m  Crende p r o j e c t  accordine to  its nuthorizlnp a c t  of Yay 18, 1916 

(39 S t a t *  130).  To US these provis ions  confirm that  C a n ~ r c s ~  made 

provlalon In cnch ac t  for refmhnrsrmnt tnllnrec! t o  f i t  the lcpialative 

purfaae, and that Conrrcss r e s o r n i z e d  i n  1723 that  its 1324 San Carlos 

Act's reirnhurnmcnt provisionrt verc rorethinp d i s t i n c t   fro^ p r e v i o u s  

practice. The 132C a c t  crnfirn~ t h a t  C o n c r c ~ s  intended the San Carlos 

Project to f u r n i ~ h  wetcr  tc the Indianu without thc burdrn r\f oper~tton 

and maintenance clrnryelp becausc t h a t  excnption i s  t h e  on ly  s i g n i f i c a n t  

difference i n  t h e  1912,  1316, and 1924 acta' r e s p e c t f v e  r e i n b u r s c m n t  

ubUgations as to thc 1r.cIinna. Canpress took pcrrtlcular care in the 1928 

act to assure t11c nppl i c . - rb f l i ty  of tlw beneficial San Carlos Act  to a l l  

the nerped project rcparcllcsn of prior o b l i ~ a t f o n s .  

Defendant arjwcs that y r m t  wcight filrould be q.ivan t o  the 

cantewporancoua adninfctrntlvc c o n s t r u c t i o n  of t h e  Snn Carlos Act ,  under 

a c h  c o n s t r u c t i n n  the Secretary of t h e  Intcrfor tmu c o n s i s t e n t l y  iesued 

ra$ulatians nssessitry. crrcr~t ion an<! enintenrrnce charges a q a i n s t  t h e  

p h i n t i f  f .  We doubt tlmt t h e  l ~ b d  " c o n t e ~ p o r a n e o c ~ d '  cnn bc a p p l i e d  to 

the S e c r e t o r y ' s  refiulrrticrn, vhlch f i r ~ t  i s s u e d  rrom dczen yeoru a f t e r  the 

plAl8agt o f  thc Snn Corlcs k.ct.  Defcndnnt hns o f f c r d  no detcrninntive 

adm$niatrinivc docurrentat ion conte~yclranems w i t h  t h e  t im of the paasage 

Of the act, wlmn d i s p l a y  of r:hnt recorr~endrrtions were before the Congress 

at the time of enactrcnt rr.ir,ht shed l i ~ h t  a n  t h e i r  then intentions. N o  

grut vcipht can hc ~ i v c n  to an oclninistrative in t erprr ta t lon  so far 



removed i n  time. Icdccd .  by 1937, a d r h n i s t r a t i o n  o f f i c i a l s  were a s k i n g  

t h e  sponsor of the a c t  as t o  t h e  i n t e n t ,  whi le  t h e  sponsor was w r i t i n g  

the Department f o r  its i n t e r p r e t a t i o n .  

The fitafendant urges t h a t  spec ia l  s i z n i f i c a n c e  be given t o  a  memo- 

randum vrlt+en by then  A s s i s t a n t  S o l i c i t o r  of t h e  I n t e r i o r  Department, 

Felix S.  Cohen, on January 30, 1937,  whi le  t h e  Department 's  p o s i t i o n  on 

the i s sue  was under c o n s i d e r a t i o n  ( F i n d i n g  1 5 ) ;  de fendan t  r i g h t l y  bows 

t o  t h e  rccngnized authority of M r .  Cohen. The memorandum a r g u e s  t h a t  t h e  

Pima I n d i a n s  I ~ . : . I c  nzb " l c ~ a l  c la im tc ge t  sonc t h i n g  f o r  nothing".  I t  does  

not  discuss t h e  i ' l r r a  cla im o f  right a s  p r i o r  a p p r o p r i a t o r s .  O f  equa l  

a u t h o r i t y ,  w e  pri*i4-n.r ,  1s the a u t h o r ' s  s t a t e m e n t ,  "I a g r e e  t h a t  there is  

no s t a t u t o r y  d u t y  upon t h e  I n d i a n s  i n  e i t h e r  c a s e  t o  pay f o r  i r r i g a t i o n  
3 / - 

services  . . . " !ic b e l i e v e  t h a t  t h e  s t a t ~ l t o r y  gap w a s  n o t  a t e c h n i c a l  

o v e r s i g h t  which t 3 e  P e ~ a r t m e n t  of I n t e r i o r  n i g h t  f i l l  w i t h  i t s  n o t i o n s  

of proper  p o l i c y ,  bu t  rms an  a f f i r m a t i v e  m a n i f e s t a t i o n  of Congress iona l  

i n t e n t  t h a t  no o p e r a t i o n  and maintenance charges  were t o  be made. 

Executive o r  a d m i n i s t r a t i v e  acqu iescenrc  i n  practices 
v i o l a t i v e  of c o n g r e s s i o n a l  enactments  o r  f a i l u r e  t o  
e n f o r c e  
b e l a t e d  
b e n e f i t  
Sta tes ,  
667 (D. 

them, however long con t inued ,  does  n o t  p r e c l u d e  
enforcement of s t a t u t e s  des igned f o r  t h e  
and p r o t e c t i o n  of Indian wards of t h e  United 
[United States v .  L a b b i t t ,  334 F. Supp. 665, 

?iontana 1971)  . j 

31 ". . . The S e c r e t a r y  of t h e  I n t e r i o r  h a s  only such a u t h o r i t y  over  t h e  - 
funds of Ind ian  t r i b e s  a s  I s  conf ided  i n  him by Congress.  He cannot 
l e g a l l y  disburse  and pay o u t  I n d i a n  funds  f o r  purposes  o t h e r  t h a n  these - 

a u t h o r i z e d  by l d w  . , ." Creek Sation v .  United S t a t e s ,  78 C t .  C1. 4 7 4 ,  
485 (1933), quoted  i n  F. Coten, Handbook of F e d e r a l  I n d i a n  Law 106 ( 1 F b l ) .  
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We have examined each of t h e  s t a t u t e s  c i t e d  i n  t h e  S e c r e t a r y  of t h e  

~ n t e r i o r ' s  r e g u l a t i o n  (see  Finding 12)  as t h e  a u t h o r i t y  f o r  i t ,  and do 

no t  f i n d  any s t a t u t e  i n  de roga t ion  of t h e  i n t e n t  of t h e  San Car los  Act 

not  t o  impose o p e r a t i o n  and maintenance charges  on t h e  Ind ians .  The 1924 

and 1928 a c t s  supp lan t  p r i o r  enactments.  

Congress ional  acquiescence i n  t h e  I n t e r i o r  Department i n t e r p r e t a t i o n ,  

defendant  a rgues ,  conf i rms t h e  c o r r e c t n e s s  of t h e  i n t e r p r e t a t i o n  and 

r a t i f i e s  i t .  Defendant c i t e s  a long  s e r i e s  of a p p r o p r i a t i o n  a c t s  

d e c l a r i n g  v a r i o u s  a p p r o p r i a t i o n s  f o r  Pima i r r i g a t i o n  as  re imbursable .  

We cannot view t h e s e  a c t s ,  based on budget informat ion supp l ied  Congress 

by t h e  Department of I n t e r i o r ,  as supplying an a u t h o r i z a t i o n  f o r  charging 

f o r  o p e r a t i o n  and maintenance t h a t  was not  p rev ious ly  au thor ized .  Most 

cogent ,  we t h i n k ,  i s  the a p p r o p r i a t i o n  a c t  of August 9 ,  1937 (50 S t a t .  

577) (Finding 1 4  ( f ) ) ,  passed t h e  year t h a t  t h e  charges  were f i r s t  imposed, 

and a f te r  the Pima T r i b a l  Council  paid  them under t h e  t h r e a t  of r e c e i v i n g  

no water .  The a c t  p rov ides  t h a t  o p e r a t i o n  and maintenance charges  may 

be c o l l e c t e d  from t r i b a l  cropping revenues  " i n  accordance wi th  t r i b a l  

r e s o l u t i o n  of June 16,  1937, and s u b j e c t  t o  t h e  approval  of t h e  S e c r e t a r y  

of t h e  I n t e r i o r " .  The Pima were a u t h o r i z e d  t o  employ an a t t o r n e y  and 

accountant  t o  a d v i s e  them on t h e  l e g a l i t y  and e q u i t y  of t h e  con tes ted  

charges. We f i n d  i n  t h i s  language no i n t e n t  t o  a u t h o r i z e  a charge not  

p rev ious ly  a u t h o r i z e d  by law, nor  an a t t empt  t o  r a t i f y  t h e  ~ e c r e t a r y ' s  

assessment of charges ,  bu t  r a t h e r  t h e  acknowledgement of a pending legal 

d i s p u t e  o r  c la im as  t o  t h e  v a l i d i t y  of t h e  charges .  Subsequent enactments 



cannot be said to be designed to resolve the dispute by supplying new 

authority, but rather to preserve the status quo. 

There would seem to be no general invalidating reason why revenues 

from tribal lands may not be made subject to reasonable administrative 

expenses incurred by the United States in managing tribal property, where 

such charges are authorized by law. See Quinault Allottee Association 

v. United Stares, 30. 102-71, Ct. Cl,, October 17, 1973. How- 

ever, where ii i . ;  not shown that the intent of Congress was that such 

charges should he made, expenditures from  lai in tiff's funds are inproper. 

We hold that the San Carlos Act did not authorize the imposition 

of operation and maintenance charges of the San Carlos Project on the 

plaintiff tribe, and the plaintiff is entitled to the recovery of any 

such charges wrongfully paid from plaintiff's funds. The case will 

proceed for ascertainment of the amount of defendant's liability. 

d 

We concur: 
0 i 
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kendall , Chairman 

Brantley Hlue, mrnissioner pb 


